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PREFACE.* 



In submitting the following Bssaj to the indulgent considera- 
tion of the profession, it may be proper to make a few remarks, 
which may serve at once to expl^ its design, and to put the 
student on his guard against the mistakes into which, in the 
investigation of executory interests, he is Uable to faU. 

It may be safely affirmed, that there is no subject in the whole 
range of legal learning, so abstruse as the learning of executory 
interests, and yet, at the same time, none more practical and 
useful. 

Notwithstanding the assistance afforded by so many volumes 
of ably drawn precedents, an accurate knowledge of this sub- 
ject is highly reqtiisite to all who are engaged in the practice 
of conveyancing. This is evident from tte.many hundreds of 
reported cases which have been brought before the courts, in 
consequence of ignorance or imperfect knowledge on the part 
of the individuals who have drawn the deeds or wills to which 
such cases have related. And to the Bar, whose duty it is 
to advise upon questions of property, as well as to discuss them 
in court, an accurate knowledge of this branch of learning is 
not only highly requisite, hut indispensably and constantly 
necessary. 

But, however requisite or necessaiy it always has been, how 
few could reasonably be expected to nave attamed it! We are 
told by one of the greatest Judges who ever lived, that such is 
the number and character of the decisions on the Rule in Shel- 
ley's case and its kindred topics alone, that "the mind is over- 
powered by their multitude, and the subtiety of the distinctions 
between them."t .Aiid yet these constitute but a part; and, in 
their own nature, by no means the most difficult part, of the 
subject of executory interests. 

* See Pra&ce to the present-edition ofFearne, in the.I^rst Volume, 
t 2 Bligh, 60. 
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Ti PREFACE. 

In the cases falling within the scope of the following sheets, 
the same words are frequently used m different senses ; some- 
times in a generic sen&e^at other times in_a specific sense; 
sometimes in the primary or original sense, at other times in a 
derivative or secondajry sense. Generic terms are repeatedly 
used, where specific terms should have been employed ; and 
sometimes a particular species of .executoiy devises or uses is 
spoken of as if it included the whole body of executory limita- 
tions. Cases essentially dissimilar to each other are often im- 
properly classed together; whUe, on the other hand, general 
principles have not been deduced, where it was possible, though 
aif&cult, to deduce them. Rules have been bid down, without 
the neceasaiy qualifications. Dicta and opinions stand in real 
or apparent opposition to each other at every turn. Cases have 
been frequentfy decided upon the authority of others which in 
reality were not in point, or trtherwise upon wrong grounds, 
even where they have been rightly decided. Some decisions 
are really at variance with others ; while many more appear to 
be confficting, when in reality they admit of reconciliation. 
And the &equent result of all this has been, that the student 
has scarcely ventured to attompt to gain an insight into such 
an intricate subject, or has risen &om a consideration c£ it with 
a notion that he had mastered its difficulties, when in truth his 
head has only been filled with vague, confused, and erroneous 
conceptions. Practitioners, and sometimes even judicial minds, 
have been the victims of the most pfunfiil perplexity, and have 
been led into the most serious mistakes: and pointe which would 
or might otherwise have been set at rest for ever, have beem liti- 
gated again and again. In short, a general and most banefid 
ignorance Has prevailed, wkick ike vagueness and endless discre- 
pancies of the books, have rendered inevitable to most persons, and 
excusable in all. 

The absence of accurate divisions and definitions of the vari- 
ous kinds of interests, condition^, and limitations, has been at once 
the necessary consequence, and the most prolific source of the 
ignorance and misapprehension that have so generally prevailed. 
It has been tiie necessary consequence of that ignorance and 
misapprehension ; because, it is impos^ble accurately to divide 
and define, without a clear, correct, and complete view of the 
whole subject. And it has been the most proUfic source of that 
^norapce and misapprehension; because, accurate divisions 
and definitions are as essential for the assistance of the student 
and the practitioner, in this abstruse and intricate subject, as 
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are the definitions of the seveml parts of speech, and the ar- 
rangement of nouns into declensions, and verbs into moods and 
tenses, in a Greek grammar, for the assistance of the student in 
classics : and the state of perplexit;^ and .confoaion which has 
been so common, in regard to executory interests, has been as 
unavoidable as that which the student in classics would ex- 
. perience, if he were to plunge at once into the most difficult 
authors, without the guidance of a gramn^ar. 

The author has not specifically pmnted out the passages which 
might be adduced in illustration of the foregoing remarks. To 
have done so, would have swelled out the work to a very great 
bulk, and have given the whole of it a censorious complexion, 
utterly repugnant to bis feelings. In some few cases, it has 
been absolutely necessary to point out particular instances of 
mistake or inadvertence on the part of the profound Author, and 
the very eminent Editor of the former editions, of the admirable 
Treatise to which these pages are subjoined. But, generally 
speaking, he has avoided so disagreeable a task ; and he has 
carefully abstained from specifically noticing any misaj^rehen- 
aon or oversight in living authors, lest, possibly, he might be 
inflicting an injury, where it would be more consonant to his 
inelisiations to speak in terms of eult^y, or, if he were able, to 
lend a helping hand. 

Under these circumstances, the design of the following Essay 
has been, to divide or analytically arrange the various kinds of 
interests, conditions, and limitations, in such a way as to exhibit 
their intricate variety at one perspicuous view; — to frame cor- 
rect definitions of them, so as generally, yet clearly, to distin- 
guish them from each other, preparatory to an examination of 
ttiose special cases in which some interests must be particular^ 
distinguished from others that are» apparently identical in their 
nature; — specifically to distinguish between these interests, and 
to add sucn other distinctions upon m^cellaneous points, as 
might seem to be required, by means of precise rules aind pro- 
positions, supported and illustrated by abstracts of cases ;-^to 
point out the grounds and reasons of the severd distinctions ; — 
and to deduce general principles from "a crude -discordant 
mass" (rf decisions, " long permitted to accumulate in silent and" 
indescribable confiision; *— and thus to give an accurate, rveU- 
de^netf, and perspicuous vterp of executory interests, recmdUng 
and harmoAtzing, to the utmost poss^>le extent, apparently clasK- 

* KKyesonLimitstioiw, Introd. |>. 16. 
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viii PREFACIL 

ing cases, jarring dicta, and discordant postages, and commend- 
ing itsdfio reason and the analogy of larv. 

Such is the attempt made in the following pages. How fax 
it is successful, it remains for others to decide. 

Some'of the definitions are rather of the length of descrip- 
tions. Biit what, it may be asked, is the use of definitions 
which are so short, that they coDvej no clear notions except to 
him who is well acquainted with the nature of the things de- 
fined, before, he reads the definitions thereof? 

The Header will observe numerous references to cases as 
stat^ by Fearne, and to some as stated by Roper. The author 
thought it expedient to contract, in some degree, the field of his 
labour, lest he might be compelled or teinpted to take only a 
cursory, or superficial view of ais subject ; and, for this reason, 
he has only given abstracts or . statements of cases decided 
within the last fifty years, except in one or two instances ; and 
has almost always relied upon tne abstracts or statements of the 
earlier decisions by Feamc and Roper, and in one or two in- 
stances, by some other writer. But he has not implicitly 
adopted or relied upon the rules or propositions which they 
have deduced from the cases, but has made or added such 
qualifications or modifications of those rules or propositions, or 
deduced such fresh conclusions frcmi the earUer. cases,- as seem- 
ed to be requisite, upon a careful consideration of their abstracts 
of those cases, and of the later cases abstracted by himself. To 
have given statements of the cases correctly stated in Fearne, 
would of course have been superfluous; and as those earlier 
cases which relate to chattels personal and are not in Fearne, are 
Tery fully sta4»d in Roper's Legacies, a work which is in the 
hands of^ most members of the profession, it seemed sufficient 
merely to refer to those cases, ^ slated in Roper, in support of 
the rules and propositions laid down in r^;ara to such chattels 



The refereiices to Fearne are to the p^es of the third edition, 
printed in the margin of the present eaition, within brackets, as 
u the ninth and otner intermediate editions. 

The abstracts or statements of many of the cases may at first 
sight seem unnecessarily, lengthy: but the author has only 
given (as compendiou^ as he could, consietently with adher- 
ing to the wctfds of the Judges,) what he considers a sufficiently 
fuB abstract of the several cases, and the grounds of the several 
decisions, with the view of saving the practitioner,. as much as 
possibly the necessi^ of referring tQ the Reports themselves, 
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FHBFACE. ix 

b^ enablizig him io discern, at once, irhetber the cue before 
him is goveriied by preTioas oases, <^ may be distinguished 
from tbem. To enable him to do this, it 'was oecassary to spft- 
ciiy the grounds on which these cas^ were dftcidedt as well an 
to state the casas themselves: for, it frequently happens, that 
one case may cloeely resemble another in terms, but yet may- 
oot be affected hy it^ inasmuch as the principle of the one is 
not at all applicable to the other, or the one may havQ been 
decided upon ^;rounds peculiar to itself, and not constitatii^ 
any general pnnoiple or law. And in taking this course, the 
author has only been fcdlowing the example of Feame himiself: 

The Student willfind the distinctions, points, and princi^ea, 
embodied in rules or propositions, or in distinct pasw^es, in- 
stead of being obliged to search for Ibem in the discnssion of 
cases; so that he can eithelr read the caseis, as illustrations (^ 
the rules or propositions, or can pass over them entirely^ and 
possess himself', wkh compafativ<9 fiwility^, of th« result of the 
auHior's labours. 

With reference to the title, " An Original View," the ftuthor, 
is particulafly desirous of observing, tbat the woik was not com- 
menced or carried on with the en&avour or the wish to broach 
novel t^iuioos. Though he. believes, that as a whole, it is^as 
original as any law book, supported by authorities, can be; yet, 
origmvlity was not his o^eet; and so far fr<m heing partial to 
kis cwn first imprtssions, or from affecltrig novelty, he has all 
aiong considered that there is a most vehement preturr^tion in 
faooar of the actual, decisions of the Judges^, as distinguished 
fyota their extra-judicial dicta; because they have had the im- 
mense advantage of hearing both sid^ of the argnment ably 
discussed; and, therefore, he has alivai/s striven to recormle 
their decisions' with mch other, and with principle; and in the 
Teiy few instances in which he has ventured to question the 
soundness of a decision, he has done so with extreme re- 
luctance. And with respect to the' text books, he has gladly 
availed himself of the authority of such standard words as Coke 
upon Littieton, Sheppard's Touchstone, Blackstoue'a Commen- 
taries, and the Treatise of Feame, even where the support 
afforded by them is but indirect or partial. 

Where the points have been deduced or collected, rather 

than copied from, or in terms furnished in, the works of these 

and other writers, or in the reports of cases, the authpr has 

, prefixed the word "see" to the reference. And the letters 

which refer to the authorities at the bottom of the p^e, are 
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printed both at the beginning and ending of the pomts support- 
ed by such authorities. This plan was adopted out of caution, 
in oVder thcit in considering anj particular point, the reader 
might see more clearly the authority upon which it rests. 

Having explained the nature of tne present attenwt, the 
author may be permitted to add, that while it has-aiforded him 
the highest intellectual gratificatitm, it has at the same time 
occasioned him the most intense and distracting thought, inso- 
much, that in several instances, he must have fallen a victim to 
it, had he not been preserved and supported by the gracious CMe 
of Him " in whose nand it is to give strength unto all." Yet, 
Botwil^istanding all the labour he has benowed, it would per- 
haps be presumptueus in him to suppose, that he has notfiillen 
into any misconceptions,' or that he is not chargeable with any 
inadvertencies. Indeed, it is with feelings of the most unfeign- 
ed diffidence, that he ventures to submit uiese pages to the judg- 
ment of- the profession. ' He does so in the humble hope, that, 
bearing- in mind the faUibihty of those who criticise, as wdl as 
c( those whose writings are the subjects of criticism, and the 
' lability, indeed, even of .the most acut^and profound to fidl 
into error, where the distinctions are necessarily so subtle, and 
the relations so complex; and remembering also, that error is 
often more plausible than truth ; tiie Reader will hesitate before 
he condemns or censures what has been the result of cnich close 
consideration; and, that if he should consider any part of the 
Essay to be erroneous or faulty, after well weighing the' same, 
he will not be unwilling to make those allowances which the 
unusual difficulty of the work would seem to entiUe^the authOT 
to claim at lus hands. 
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AN ANALYSIS 



t FOIXOWIHO 



ESSAY ON EXECUTORY INTERESTS- 



PART I. 



THE VARIOUS KINDS OF INTERESTS, AND THE DIFFERENT 
SORTS OF CONDITIONS AND LIMITATIONS ON WHICH THEY 
DEPEND. OR BY WHICH THEY ARE CREATED OR AFFECTED, 
ANALYTICALLY ARRANGED, DEFINED, AND DISTINGUISHED. 



TBB sirrcmKHT kihiib or cohditioifs on wbicb iHTsmxars mat ihi> 

PSRD, OB Br WHICH THET MAT BX ATrSCTBD, AHALTTICALLT AK- 
BARSSD, BiriNKSf AHD DISTHfOTTiaBBD. 

1. Knowledge of cooditions esseDtially necessary. 

s. Division of conditions, in the widest sense of (he tenn. 

3. A second dirision of conditions, in the widest Benae of the tenn. 

4. Division of conditions pro[nrly so called. 

5. Definition of an express condition. 

6. Definition of an implied conditioD. 

7. Definition of a direct condition. 

8. Definition ofan indirect condition. 

9. Definition of a general conditioo. 

10. Definition of a special condition. 

11. Division of general conditions. 

IS. Definition of a condition snbsequent 

13. Definition of a condition precedent. 

14. Definition of a mixed condition. 

15. Two forms of conditions subsequent. 

16. Definition of a condition subsequent of the concise or implied 

.form. 

17. Definition of a condition subsequent of the unconcise or ex- 

plidt form. 
18, 1 9. The two. fiHins of oonditiobs subsequmt illustrated. 
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AN ANALYSIS OF THE FOLLOWING 

Defiaition of a mizad condition of the destructive ind enatira 

kind. 
Mixed conditions sometimes termed conditions precedent, and 

sometime condUiooB subsequent. 
Mixed conditions diatiDguishad from certain others. 
Definition of a mixed condition of the destmctiTe and aecele- 

rative kind. 
The Earl ^Scarborough v. Doe d. Savile^ 3 Ad. & El. 897. 
Befinttiim of a defeasance. , - 



TBB DIFFasCMT KIHDS OT LUtlTATrOItS, IK TBS OalSIITAL SEMflB OF 
LIMITS, BT ,WHICH IHTEBE9T4 MAT BB KBNDBaBD DETBaMUTABLB, 
AKALrriCAIXf ABEAMaED, DBrHtSS, AND DISTIHOniSHXD. 

24. Two senses of the vord "linutalion;" viz- the original sense, 

aod the derivative sense. 

26. Definition of a limitation, in the orig;inal sense. 

27. Division of such limitations. 

25. Definition, of a general limitation, 

29. Necessity for division of esutea into classes. 

30. Genetal limitations are either express or implied. 
Al, 32. Examples of expreBgennralUmitatioQs. 

33. Instances of implied general limitations. 

^, Defiokion of a spetiial or collateral lifUitatioa. 

3& Examples of fecial limitattons. 

36. Remarks on the ternT <! collateral" applied to apacial limi- 
- • ' tations. ' ,- , 

37. Special limitations, either regular or irregular. 

38. Etefinition of a regulat special limitatLoti. 

39. ' "^ Definition of an irregular special limitation. 

40. Qnalificationof a Tflgnlar limitation. 

41. . ' Definition of a direct regular limitation. 

. 42. Definition of an indirect regular limitation. 

43. Same contingency may be both a special limElation and a con- 

dition precedstn. 

CHAPTER III. 

TBE DIFFEBSNT KINDS OF INTERESTS AMAtTTaCALLT ARBASOBD, DE- 
FIKBD, AND biSTINOUISBBO. 

BEXfnoV L 

Introductory Ihfinitiont and Observation*. 

44. I. Definition of an interest, in the widest aense of the term. 

45. II. .Bights or interests either-perfect or. imperfect A perfect 

interest described. . 
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ESSAT ON EXECUTORY INTERESTS. xiii 

46. III. DeftDititMi of property or owoer^p. 

47. IV. Definition of BeisiR. 

48. V. Wheo a person ia said to have a vested interest br aetual 

estate, and to be seised. 
When he is not said to have a vested interest, or to be seised. 

49. VI. Different modes of possession.- 

50. VH. Three kiads of interests commensurate with the dura- 
' ~ tioDof real hereditaments; viz., legal (fWaership, equitable 

owner^p, aod mere poeeeasion. -Tliese may be either 
pnited or disunited. - ■ 

51. VIII. Other interests which '&ie not copiinensurate with the 

-duration of real hereditaments, and are alwaya collateral 
to the legal ownership. 

5S. - ' IX. Legal ownership divisible' into constituent periods, and 
divisible either among successive owners, or unong con- 
temporaneous Dwnersi 

53. Eadi of whom has a part of tbe seisin, and a vested ioterest 

or actual estate. 

64. X- But it cannot reside in two different persons without pri- 

vity of estate. 

55. Illnstratioft ef th e two pr eceding ebeefvatioiw; - - 

56. XI. The equitable ownenbip and the possesaion are of simi- 

lar duration to tbe legal ownership. 

57. ^XII. The equitable oWBership cannot reaide in two different 

p«sons without privity of estate. 

58. XIII. Into what portions the seisin, property, or ownership 

is ^visible. ^ , 

59. XIV. The legal ownership or freehold and inheritance can- 

not be in abeyance. ' 
80 — 6S. Consequences of this doctrine. 

BBCTTUnC U. 

The t^tnnt Ciastea qf Inierettt, in tht widtat tentt qf^ the itrntf 
i^ned tmd diatirtguUhed. 

63. Definition of an intereU, in the widest saiBe of the term. 

64. Division of interests, in tbe widest sense of the term, in latida- 

or tenements. 
65i I. Definition of a.teg^ interest of freehold. 

66. II. Definition of a le^l interest for a term of years. 

67. III. Definition of an equitable interest of freehold. ' 

68. IV. Definition of an equitable interest fox a term of years. 

69. . , V. pefii^tion of a quasi lutereeL TIm difierent species of 

' ouan interests. 

70. VI. Mere precarious possessions. 

71. VII. Definition of an ezpectancy. 

79. VIIL Definition of a power of appeinlnieut. . 

73. IX. Definition of a charge. 
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xiT AN ANALYSIS OF THE FOLLOWING 

74. X. DefiaHioQ of a Hen. 

74a. lotwests, in ihe widest aeoM 4^ the term, in pet-aonal pro- 

perty. 

SECTION III. 

7%e different kindt tff Interata, of the meatvre of Frtthold, in iMiut* 
and Tenenunta, and Interests in Chattib, analyHeally arrangedt 

defined and diatinguishtd. 

75. I. DivisioQ of freehold interests with refflrence to the exist- 

ence, Sis. of Ihe seisin, property, or ownership. 
79a. Two modes of defining: vested and executory inUresls. 

1. Definition of vested - and executory interests, with refe- 
~ rence to the right of possession or enjoyment. 

76. Definition of a vested interest, or actaal estate. 

77. Definition of a present vested interest 
78.. Definition of a future vested interest. 

78a. Remarks on the distinction between a present and a future 
vested interest, 

79. When an estate is vested in possesion. 

80, 81. When an estate is vested in right or interest. 
SS. - Vesting inchoately or inceptively. 

84. Definition of Em exeqntory intnrest. 

95. Definition of a certain executory interest, 

86; Definition of a oontingeut executory interest 

2. Definition of vested and executory interests, without re- 

ference to the right of possession or enjoyment ~ 

87. Definition of a vested interest or actual estate. 

88. Definition of a present vested interest 

89. Definition of a future vested interest in lands or tenements. 
89a. Definition of a future vested interest in chattels. 

90. Defiration of an executory interest — of a certain exacalory 

interest — «nd of a contingent executory interest. 

91.- Vested and executory interests are most correctly defined 
without reference to the right of possession or enjoyment 

9S. The several kinds of certain and contingent executory in- 

terests. 

93. II. DiviraoQ of contingent interests' with reference to the 

nature of the contingency. 

94. Definition of an interest which is contingent da account of 

the person. 

95. - III. Division of contingent interests with reference to the 

capacity of transmission. 

96. IV. Division of interests with reference to the certainty of 

their duration. ' 

97. Definition of a d^easible interest. 

S8. Definition of an indefeasible or absolute interest 
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ESSAY ON EXECUTORY INTERESTS. xr 

99. V. Dlviaion of intarests with refereoce to ^e quaotitjr of in- 

' terest. 

100. Definition of the absolate interesL 

101. DefinilioD of a limited interest. 

lOS — 3. The distinction between the absolute interest, and an abso- 
Jute interest. 

104. Foregoing definitions applicable tolegal and equitable in- 

terests, and to real and personal estate. 

CHAPTER IV. 

nHAIHDXBS IH QENERAL, ASD OTHS& KINDS OR LnflTATIOHS, IN 
THB DBHITATrVS 8EII9E, ANALTTICALLT AKRANSBD, SSriNED, AND 
DlSTIROOISHZt). ~ 

105. Two senses of the word limitation. 

106. Definition of a limitation, in the derivative sense, " 

SECTION I. . 

Division of Mteh Limitations into Simple and Qualified, with 
Di^nitions of those terms. 

107. Division of limitations' into simple aiid qualified.. 

108. Definition of a simple or absolute limitation. 
109.' ' Definition of a qualified limitation. 

110. Distinction between direetly qualified and indirectly qualified 

limitations,' 

SECTION U. . 

Division of lAtnitationa into Immediate and Executory, taith Dfifi- 
nitions qf those terms, and Observations thereon' 

111. ' Division of limitations into immediate and executory. 
Ills. The generic sense of the teiin executory devise. — The spe- 
cific and usual sense of the term. 

111b. The general term "executory deriw" is comiDOnly uaed 

instead of specific terms. 

lllc. This has generally arisen from the imperfect state of the 

science, and has been very prejudicial. — For this reason, - 
specific terms are used in the prewnt Essay, rather than , 
general terms, and the specific distinctians and relations 
of and between the various conditioBs, linitations, and- 
interests, are pointed ouL 

secTlON III. . • , 

Of Limitations of Vested Intereits, when considered with reference 
simply to the Possession or Enjoyment, Or both. 

Hid. I. Of limitations of interests- rested in pdssesuou, or in eb- 

jeyment, or in both- 
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XTi AN ANALYSIS OF THE FOLLOWINH 

1 1 le. II. Of limilotioiH of vetf ed interests Id Teal ettate, sabjeel to 

a term for years. 
lllC III. Of lunitationa of rested inteEeais, siifajeet.to a chattel In- 

terest of uncertain duration. 
lllg. IV. Of oiher limitations of vested intereeta, subject to m 

suspension of the possession, or enjoyawut, or both. 

113 SBcrriONiv. 

. ^ fourthi Dhinou qf Limilnlion* into those /arming the Su^eet qf 

the following Sections. 



0/ Limitajiont qf Preient Vetted latereati, when considered with 
reference to the modes in which the^ are contfrttcled. ' 

113. I. or absolute limi(ation& 

114. II. Of hypothetical limitations, . 

115. . lU. Of limitatfoDs m default of appointment. . 

116 SECTION VL 

Of Limitations ur vxttuko : and ^st. 
Of Limitations creating Powers qf <Sppointment. 

SECnoN VII. 

Of Limitations pf Springing Interests. ' 

117. . De6iution of a limitation of a springing ioteieet in rea/ffo* 

petty. 

118. Divi»oD of such limitations into seven kinds. 

119. L Definition of the first ^ind. 
Oardner w: Lyddon, 3 You. & Jer. 389. 

120. -IL Definition of the second kind. 
191. HI. DAfioicion of the third kind. 

182; Danger of confounding the second, third, and fourth fcindri 

of limitations of springing interests with contiugeot re- 
■ ' mninders. . . , , 

183: IV. Definition of the fourth kind. 

184. V. Definition oPthe fifth kind. 

184a. limitations of vested interests, subject to a chattel interest, 

must be distinguished frcnn the second, third, fourth, and 
fifth kinds of limitations of springing interests. 

185. ' VI. Definition of the sixth kind. 

126. VII. Definition of tlie seventh kind. 

127. -Observations ftf Lord Nottingham. Remarks on the case 

put by him, 
187a. These limitations can only be by way -ef use or devise, and 

are termed springing iises and executory devises. 
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ES^AY ON EXECUTORY INTERESTS. liia 

-Ilefiaitipn of a limiUitioD of 'ft'^riogmg vUarest in peraottal 
property. 

." ..SECTION yiu. ■ . _"" ■■"'' - ' ■ 

■ 0/tSitcrnaiive Limitaliont, ■ . 

Definition of an alternative liifiKatioo. 

SiSerent names giren to these limitations, i . - ' 

Requisitea ip an aUematire limttatioD. 

The omission of the condition on which the prio^limilaiioH 

is to take effect. ' 
Two kinds oi attcmatire limitations, aa regards^their form. 

I. Definition Of an alternative limitation'' of tbe proper or 
ezplieit fonn. " - , - - - - 

II. Definition of aa-altemative hcaitatioD of the improper or 
- , . elliptieat form: ■ - , 

The contin^ncy sometimes implied by the w,or5 " or." 
Mphtagu V. Nucelia, 1 Rnss. 165. Jonta V. Toiin, fr Sim. 

llie contingency sotnetimes implied in the context. 
' Peartom^v. Stephen, ft Doy^ & Clark, 328. Observations 

tKereoD. 
'.Any Dumber of alternative interests OHiy be limited^iu'snc* . 



'" .fidJfJwT, Jrfwarrfff, S.Mad. 810. Observations^hereoD. 

SECTION IX. 

0/^vgmen(alive Limitaiioiis. , „ 

137. ■ -Definttidn^ thereof. 

138 — 46. Illostratioits. -■ _ V^ , 

^. ' ' ■ ■ SECTION X. ■■ 

OfDiminueht Limitaliona. 

147. Defiflitiwi thereof., _ , 

SECTION Xi. 
'■ '- 0/ Conditional Limiiatitini. ■^ ■ . ■'. ^ ' 

148. Generic sense-of the term. The use ef the term in tliia 

-^ sense is not incorrect, but yet is productive of mischief. 

149. Definition of a conditional liimtaUon, in the specific sense of 

the term. ' - 

Saqkstrato v. Vile, 1 Sim. 8i.Stu. 604. ' > - 

149*. Conditional limitation niust be' really limited in defeasanoB 

ofaipriorinte'wst. t\ ■ ' , 

I49a. CfkdditioBal lii^itaiiODs can only 'i>6 by way of use or devis*. 
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Kriii AN ANALYSIS OF THE FOLLOWING 

■ 150. ■ TbejranterpiedduAlng and ^irbiging otM and ueeatorf 

devisea. 
151. ' Beastm of the term condttiooal liftiiration. 
152,. - It 19 not exp^ienl to extend (he term "tpriDging intecests" 

to iDl«reats under conditional limttaiiooa. 

153. CouditioDal limitationa in general djstinguiahed from other 

clauses; 
' — from conditions sabsequeni; from dauses of casser and 
acceleration; and Irom apecial.or collateral limitations, 
in one. if^p^; . 

154. - . . -^^ from speciaLdrcotklerallimilalions, in another respoet; 
155y I5€. — from romaiodsFS, and limitatiims of springing interested 

157. — firem alternative limitations; 

158. ' — and from aagnKBtatire and dloiinaeDt limitati<wa- 

. ' SEcnoit XH. . 
Of Semainderfi * 

158. - Lax sense of tbeterm. ' <- 

Definition of a limitation of a remamder, proporiy ao called. 
' 159a. Remainders distinguisbad from fotuie bequests; 
160. Bemaindeia ditittuguiidiQd from conditional limitations ; 

151. . . — irom altematJTe limitations ; ' 

168. — r from th9 ' first six liiads of limit^ioos of stringing iota- 

rests; 
163. . ' ' -^ from aogmentatirs limitations ; ' 

~ 164. — from dimlouent llmiutions ; 

165. - ' — from the seventh kind of limitstionaof sprin^nginteFestv; 
leTi _ — and from limitations of tfae whole, or t^M immediate part, 
■ <rf a reversion. 

SECTION XlU. 
Qf'Quaai Semainderi. • , ' 

-168. ' Pefinitipn of a gua*i remainder. 

There cannot be a remainder in perswal property. ■ 
16da. Chattels real may now be limited over; but a limitation over 

of them is net a remainder, string m called, thoa^ it 

may b<Q analogous tontiel 
168b. the same is the case with chattris personal . 

169. . SECTION XIT. 
Q^£dmUotiohs<^Jhe fWA(>le,.of ihe Jmmediatg Partr<tfa Reaertion. 
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E8SAT ON EXECtJTORY INTERESTS. 



CHAPTJSl y. 

rsArss AHs comtissbnt BSHAjtrBims D*nsm>Aita DisTiNainsBBO. - 

aBcnpN L . - \. . 

- . Vttt€d9n4 Contingent' RemaintUrt in genital defined. 

170. Three modes of de^niog vested and'contiDgent remainder^ 

171-^2. Vested aiid cotitingeaL remainders defined without refeienca 

to the right of possession or epjofment, or (lae possession 

QF eDJoymaDt itself. . 
173—4. The -yam* defined with teference to the rigtU of possession 

or enjoyment 
17s — 6. The same defined witbreferenctfto the posseenoQ or ei^jr- 

laent itself.' ' ' ■ 



7%e Dieiimtiona heiieeen Vetffdand Contingent Semaintlera pointed- 
out, mthJ)bservati0U thirton, 

177. Diattofitiwi as regard* the mode of 4h^ creuien, fomdog a 

tniSCTiterion. 
176 — 9. .' Consetlaential disttoctions perfftinin^ to (bdir nature nnd 

qaalitres, 

180. It is not the-indefeasibleness of the right of possesno^ or en- ' 

joyment, nor the absolute ce)rlainty'oftiie possession or' 
^joyoo^P' its«lf, whioh.diMiDgiDiptns a yealed remaiodsr. 
181— *S. But BtlU a Tested reniaioder is poly uncertain^n account of 
-. ■ the relatire uncertainly of its own dun,tion. 

181, -' A remaioder may be lEinited on a contiBgeooy^ and yet b^ 

Vested. 

SECTION m. . . 

7Xe ieur^l kinde of .Contingent Seinairtdere dt^fined, with Obttrva- 
tions tiwon.^ " . ' 

Four kinds of contingent remainders. - 
164— 7. Definitions tber«o£ 
iSTa. Remarks' on a deviise td tvo» and 1^ survfYOr, and the b«is 

of such surviror. ■ - 

198^90. AH the kindsof contingent remainders strictljr depend on a 
ooQtiagency, irreap«etiT6 of their own doratioa. 
. 191. . lliey maybe all oomluned intbe same limitation. 

192—4^ Remainders aAer estates taiL 
, 195, A contingent remainder piay beconie A vested remainder. 
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PART II. . 

RULES AND PRINCIPLES FOR I>18TINGU1SH!NG CERTAIN. CASES 
OF ONE KIND OF LIMITATION CREATIPJG AN INTEREST, 
PROM ANOTHER- KIND TO WHICH THEY MAY APPEAR TO 
BmX>NG. ' ■ 

■v ■ ■ . '■ , ■ ■ 

CHAPTHl L 

or THB'CIHISTBTTIItO A LIMITATION TO BE A SEMAUniKR, BATES* THAR 

AW mxsctTont limitation sot bt way oy bbmahtdib. 

■ 196, ■ . Tlie general rule, as commonly stated. ■ -- 
197. Thegonenilrule, as jnore accurately stated. - 

19^. Reason usually, assigned for the same. 

199. - An addilioiul reason. 



or THS- COBSTRCIITO AIT ENTftKEST TO BE tSSTED RATHIR THAK 
- ' CONTIMOBNT. 



, The Rule stated, aitd the Seaaont tAenof explained. 

' aOO. ■ The {general rule, as commonly stated. > 

SQl, . - The general rule, as more precisely Stated. 
SOS — 3. R^sons thereof: 1. Destractibility of cbntingent interests. 
S04.. .'' 2. Abuse of property by the belt at law in the interim. 

805. 3. Unsettled state of the family whose interest is contingent. 

806. 4. Want of prorision for children of parents dying under age 

of 21, to which vesting is postponed. ' ' - 

J07. . .Weight of this reason may be doubted. '' 

'S(^ .. 5. Want of provision for children in other cases where the 
. interest is contingent on accoutit of the person. 
. 309. 6. Want of maintenance for the persons themselrea, Id cer- 

tain cases, to whom contingent interests are giren. . 
a09a. 7. Leaning in favour of free enjoyment and ali^ation. 

SECTION II. 

The JSppHeation^of ike Bute to Limitations in favour of a Person tff 
dgwen Charaeter. 

■ SIO. I. Whepao ultimate limitation in farouf'Of an heir creares a 

vested interest. , ■ ■ ' 
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ESSAY ON EXECUTORY INTERESTS. xxi 

Reason for the- rule. 

CKeiJi T. Jones, 13 Ves. 413. 2)oe d. Pilkingtm v. Spralt, 
_ 5 Bar. fc Adol. 73t: . 

II. When an uHimsie limitation in favoiir of an hdr creates 
a contingent interest 

Marquis Cholmondehy t.' Lord Ciintdn,2 Jac. & Walk. 1.; 

III. Deviae 10 a person by any nther deecriplion denotes a 
person sustaining such description at testator's death. 

Pms ■^- Philips, 1 Ves. s5o. Drivtr v. Frank, 3 Mau- & 
S^. £5. Observations thereon, ,/idams v. BvAh, 6 ^ing. 
New Cae. 164. Stanleys. Stanley, 16 Ves. 481. Ster4 
■ T. Platel, Bing. New Cas. 434. , . 



The <^ppKea(ion of the Rule to Legacies and Portions apparentlif 
depending on Surviving Parents, aa a Condition Precedent. 

General frinciplea. 

515. When the leaning Id &Totif of Testing is peculiarly strong. . 

516. It is 30 wbere.a portion or legacy seems. to depend on sur- 

viving parents. 

217. Distinction between a gift by will, and a trust by settleisent 

218. Leaning against construing survivorahip a pre-requisiie^ is . 

' strong even in the case of a will. 

219. . But much stronger m the ctUeof a marriage settlement. - 

• Specific Suits. • ~ _' ' 

220. I. Where one child survives, and tfie words importitig ne- 

cessity of soTviying are constriied so as to admit olbers 
■ who did not survive. , - ' " 

Bf^e V. Lord Ciifden, 6 Ves.'498. King T. Hake, 9 Ves. 
■ 438. Howgrave Cartier, 3 V. ftB. 79. 

221. ' 11. Where no child survives, byt- words importing "necessity 

of surviving are construed so as to .admit those who- did ' 
not survive. ... 

Powis V. Surdett, 9 Ves. 428. 
S22. III. Where no child survives, and none are.admitled. 

Hotehkin v. Hun^frey, 2 Mad. 65. Whafford v. Moore, 7 
Sim.'S74. S. C. 3 M. & C. 270. ' 

SSSa.. - . SECTION IV. 

7%e Application of the Rule to Subsequent Interests, limited a/ler 
Interests d^iending on a Condition Precedent, 
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OF TEX COIISTKIFIKe AV IKTBRI8T TO BB ABaOLOTB. lATHBX THAS 

DITXA.SIBLB. . 

6E<?noN 1. - ■ 
.3 Otnet-al Rule tuggeattd, with the Seaaona thereof- ^ 

'S23-. Tbe ririe suggested. — lie loasona theitsof ; namely, 

S24. . ' : 1. Odicmsnessof condilioDS; - 
S95. ' .2- Leaning in favoor of primary objects;, ' ' 

886. . 3. leaning in &TOur of free eajdymeat and alienation of 
. property. '''."■ 

.9BCTION-II. ' . - 

.7^,applitation of the RtiU to BequetltJo a CtOf* q/'i'eraoni. 
SST — 30. I. Where an aggregate sum is given to a person's children, 

■ ~ and there ia no limitation over en failure of Jiia issue^ (v 
..other particular indication of intention. 

'230a. Hiliv. Chapman, 1 Ves. Jub. 405. Davidaoii t. Daltat, 

14Vea.576._ . - 
S30b. Tiij/lorT. Longford, 9 Ves.- Jan. lis. Oo<^re^ y. Davis, 

SVea. Jun.49. ff'atier t. Shon, 15 Vea. 123. 
"^SOc. " Uoate v. Pratt-, 3 Ves.- 729. ■ Barriagton v. Tristram, 9 

Ves. 344. Whitbread v. Z^rd St. ^o^ft, 10 Ve* IfiS. 

Oitbert V. Boor^an, 1 1 Ves. 838. Clarke 7. Clarke, 8 

■ Sim. 59. Hughes V. Hughes, 14 Ves. 256. - 
331. ' II. Where a specific sum is given to each. 

838 — 34." III. Where (here is -a liniitation over in default of issue of 
the parent, or some dther. iitdicstion of an intent that all 
. • ' should tal^. 

A/rJ/i V. JVorfw, 5 Ves. 355. Soatt v. Slafl qf l&arbarough, 
- I Beav. 164. .. , . , . - . 

SECTION ni . 

7^ ^ppUeation of the Rule to Devises and Bequeaia, akere Ikereis a 
LimitaHonover itt ease qfthe Deaihof the Devisee or Legatee 
^ wiUim, a certain TVme, or. tvithout leaving Issue or other Octets 
toha might derive a benefit through him. ■■ 

835. I. Goniraon cases where "or" iacohstraed «and,"intou- 

tatiOHS of real estate, 
236. ., Observations on thiftconstruction, 

Fairfield v. Morgan, 2 Bo8< & PuL N. R 38. Eastman t. 

Ba.ker, 1 Taunt 174. Right d. Day v. Day, 16 East, 

"67; and obeervationa thereon. 
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ESSAY ON EXBDCTOaV INTERESTS. xxiU 

937. , 11/ Wbere " oc ^ ii odnstrved ^flod," in limteations of per- 
■ sonal estate. 

Mfftton ▼.- BeodU, 6 Sim. 457. Hatokint v. SavMm, 7 ' 
Sim. 17S. 
237a. 111. « And " not consitnied " or " Xu such limitations. 

Doe d. Evtrett V. Cooke, 7 East^ S9. Doe d. Usher v.Jmept 
18 East, a88., , - 
S38. ■ IV. Othercases where **or" iseonstrued <fandi"^ie-liiiii- 

talioas over on death pndei 21 or witKout ^ildren. 
839,' V. Other-cases of the .same coQstraction in limitatiiT^ over ' 

.on dealh wiUiin some other time,, or without leaving 
some other ohject who migiit derive a benefit through the 
legatee. ' ■ - " , 

,240, ly. Where "or "is not construed " and." 

■" ' , , -^ SECTION IV. . 

7%« ^ppUeoHoa of the Rule to Potions apparently liable to be ' de-. 
featm by a Vontiition Subsequent, in (ase of the <^hil4,ren to whom 
they art given not Surviving their Parents. 

241. 1. t*ostponement.of payment till, after parent's death, b a 

postponement of the actual possession onl^. 
24«; Wofd '^payable" ina clauseof-survlTorship orc^aserora 

' Jiniitation oVei-yis referred extduavely to theage specified 

or marriage. 
HaBifax v. Wilson, 16 VeS. 168. Fry v. Zwrf Sherborne, 
.- 3 Sim. . 243. Mocatto v. Lindo,.9- Sim. 56. Bright v.- 
Sows, 3.M. & K. 316; and pbeervations thereon. 
Torres t. Franco, 1 Russ. & M. 649 ; and obsenrations 
'thereen. - ' " - ■' . 

243: II. Worda ntpplied, or the word "or" changed intd ' 

"and." • ■ ■ 

/7/ti//er^Av.;£fAcaniJr;2Ruas.&M. 577. Mites v. Dyer, 
:5Simi.435; and obsuratioDs thereon. . - 

243a. ' ni. ** Leaving" constnied "having had "or "having." 

MarshaH v. mil, 2 Mau. & Sel. 608. Maitland v. VhaUe, 
B Mad. 843. : . 

244. . IV. ^here the children who do not survive, take nothing. 

CHAPTER IV. ' , ■ 

FSESXITT VESTBD tHTEBSSTS SVMECT TX) . A TSSM FOS TEARS,- DI8TIH- 

vnsuD ntoa-vKijEp- and coirriiraziiT bumaiudbbs,* aitd nou 
spa^sme nova^ sts. 

245. A freehold ailer' a term may be termed a reDuiQd9r,^so far 
^ ■ - as r^ards th« possei^siWi with or ii'ithoat the beEwficial 

, Interest . , ' 
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X)ar AK ANALYSIS OR THE FOlXpWFNG 

24#. , Bat it is not a remainder, properly 80 csilled; . 

S47. — but is eitber a present Tested interest stib^eot.to a term ; or 

else a «ptinging interest. 

248 — 50. I. Wbere a freebold after a term is a present vested'tuterest, 
, subject to » term i - 

251. - — ^where. it is litnited on tbe efflaxion of years ; 
- 25s. ' — iwhere it Js limited on the dropping of a life or lire's. 

253. Freeholds after a term are Called remainders by.Fearne, in 

sbvae sense ; and aBsnmed to be snch in Voveral cases, in 

some sense at leaai. But this assumption i^as eztca- 

judiciaj. And if Fearne assumes them to be remainders, 

, . properly so called, this would appear to be an oversight 

2S4; The. same remaric applies to Biltler. 

fSS. l-I. AVliere a freehold after a term is a sfiriBging interest ; 

256—7. . '^— where it is limited on the effluxion of years, and ip other 
cases. - , 



TIBST IXCErriOlT raOM, the EIBST CLAJSS of COHTlNeENT HBHAU* 
SBRS, FOBICEI) BT THE -ItSVAL Ll.MITATtON TO TBUSTEBa rO« f 8E- 
SEKTlNa COKTIMQENT BBMAINi>£aS. 



CHAPTER VI. 



' 2^9. I. Where a remainder limited on acontingent determination 

of tbe preceding estate, may take effect on tim certain- ex-, 
piratton thereof.; 
S«0. As in the case of a derise to testator's «ife for life, if she 

-shall so^loi^continne his widow; and, incase she marry, 
to v2. in fee. 
261. n. Where a remainder can only take effect on the contin- 

- ' gent determination of-the preceding estate. 

\ - CHAPTER VII. " . ^ 

' > - BBCTIOK I. ■ 

Certain casta of Vealed Betnainders, and the First, Second, and 
T/urd sotts of Contingent Semainders, and ihe Seventh Icin4 <if 
Springing Intsrestt, distinguishedfrom Conditional Limitatona. 

263. The grcmd distinction betvreen a Femainder Eind a condi- 

liouai limitation. 
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ESSAY ON Executory interests; rcr . 

863. I. When a subsecjuent interest depends on the detBrmiav 

'lion of (he yvrior interest bjr force of a regular special 
or collateral lunitation, and such subsequent interest is a 
remainder. ' . 

fl64. II. Where a subsequent interest depends on the determina- 

tion of the prior interest by force of an irreguler special or 
collateral Uinitatton, and such subsequent interest is a 
reinainder. . 

865 — 69. Illustrations. 

370. . . IIL Where a subsequent interest depends on the determi- 
' . nation of the prior interest by fgtce of a mixed condilLOO^ 
and such subsequent interest is not a remainder; nor is 
it good atlhe commonlawin bny other way; butitmay 
be good, if by way t>f use or devise, as.an interest under 
a conditional limitation. ' ' : - 

271 — 3. lUostrations. . v .- ., 

374. IV. Where a subsequent interest depands on t condition 

j>recedent unconnected - with the detsrtnioation of .the 
prior interest,, and is a~ contingent remainder, capable tif- 
afierWards becoming converted into a rested reoiainder. 

S75. - Illustrations. 



PraetictU Suggestums connected totfh the iHttinctiona in the First 
Seetion. ' . ■ 

S77. ' There are.caste where it may seem doubtful io what way a 
prior interest should be ^terminable, and a Subsequent 
interest be created. 

878. I.' Where the prior interest should be determinable by force 

of a special limitation, and the subsequent interest be ' 
limited by way of remainder. 

279. II. Where the prior interest should be ' determinable, and 

. the subsequent interest be limited to arise, on the fulfil- 
ment of a mixed condition. ' - 

S80. - Illustrations. 

CHAPTER VIII.' 

CBKTAIN CASXS OV ABSOLDTS AND OSrEABIBLX ..TSSTSD ISTKKZSTS, 

»is^iKeoisBxi» raoH. sraiKoiKQ interests, and vbom tue ss- 

COND, THISn, ABI» rOOBTH. CLASSES OP GOUTINOSKT aEHAIHDXKS. 

STOTION I. 

Catea where an Uncertain Event is made a part qf the DeteriptUmof 
the DevUee or Legatee. 

261. I. Where an uncertain event fonns part of the original de- 

■ r'-,:,.dbvC00gIc-' 



xxvi AN ANALYSIS OP THE FOLLOWING 

£hi^ldy.Difjffieid,lliowkCluk,29&. Talker v. HarriMt 

5 Sim. 538. 
$68 — 4. II. Wh«» an anoertaiu erent forios im uidepeDdeot super- 
added description. ., ,. 



CeutM aHert a Devise or Bequexl ha* rtferentt to a Future tiSge or an 
Ubcektaiii Event which does mot /orm part tfftke Dtacriplton qf 
the Devisee or Legatee, and there it no Indication of Vegling. 

S85— 6t I. Where the conditions,! words are, when, as sooo as, at, 

- upon, from and after.- 
387 — 9. The doctrine of the Giril Lav. 
S89a. . Nash V. Smith, 17 Ves. 29. Gordon v. Jtulher/orJ, Turo. 

and Russ. 373. Ford v. Rawlin*, 1 Sifn. & Sin. 328. 

Knight V. Knight, 2 Sim. & StU. 490. 

290. JI. Where the conditional words are, if, in case, proridecl. 

291. 1. Iii the case of legacies, 
S9S. (I) payable out of real estate. 
293. ■ (2) payable out of peraonal estate. 
894— .5. The doctrine of the CivilLaw. 
896. 2. In the case of teal estate. 

''(1) Where the word provided follows the devise, and Qiere 
is no limitation over. , 
297. (2) Where the word provided fbllows the devise, and there 

. is 9 limitation over. ' 
39% — 9. <3) Where the word if, or tlw words in case, follow-tfie 
. devise. 

300. - DisttactioB batweea the import!^ the wordst^-aud IB -ease^ 

' and the import of tlie words when, assooo as,.at,-upoD, - 
- V from and after. , 

301. . SBCnioN III. 

Cases where Devise has r^erenee to aTi*ne or Event Cirtajv, and ■ 
there are no Indications q/", or, Oroundi for supposing, nn IrnmC' 
diate fating. 



Cases where the Devise or Bequest has reference to a Future tSge, 
TYme, or Event, wot forming part of the Oftginaf Desdr^tiim V 
Me Devisee or Legatee; and there are ladieatiOna of, or Chvundi 
for sttppoaing, an Immediate Plating. 

309. General proposition. „ „ , 

310. T. Where the time is not' annexed to' the gift Itselfl 

31 1. l^ Application, of the distinction to legacies payaUe out ttf 

personal estate, .: 

3lla. wbtchare governed by the Civil Law., 
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919. 

313. 



314. 
315. 



324. 
S85. 

3S6. 
327. 



330.^ 
331. 



33S. 
39S— 5. 

»9«— 7. 



The doctrine of the Ctrit Law. 

Orantv. Grant, 3 Y. It C. 171. Sleate v. Svrgk, 8 Beav. 
.' ««1. ' -^ 

Observations on the foregoing nile, , 

(1) With reference to c^s_where_there_M nq^ft_butih.a 

airecfieTitop"Eiyicl"' ~'" 

(S). With r«feT6nee to cosea where lh* Aiture period ia a.a^ 
• nezed both, to the payment, possession, or enjoyment, and 

tolhegift-itsetf. ' 

Kevern v. fViiliams, 5 Sim. 171. Porter v. Fox, 6 Sim. 
, 485. •■ " 

■ DisUnctions between Porterv.Fox,WstAH.evernv,WiUiam». 
^3) With reference to the character of the distinction, which 

is commonly disapproved of } ' ' 

bat is in reality founded on one among manf indications of 
tfie testator's intentfon. 
, Quotation from Voet. 

2. Application of the dlsiittciion to real estate. , 

■ Snow T. Paulden, 1 Keen, 18g. 

3. Notl-appltcation of the distinction to charges on real estate. ' 
Non-application of the distinction to. chai^;es on real estate, 

is no reflection against its soandness. . . , 

-Reasons for the non-application thereof; namely, 
(I) Non-existence of the money before the future period. 
\ (2) Favour shown to the heir. 
. (3) The common law is adhered to in the caseofJands. 

4. Application ~of the distioctioa to the caae of legacies 
charge'd.on a mixed fnnd. 

11^ Where there is a gift of the whole tatermedifite incotne. 

Doctrine of the Giyii Law. ' 

Satsfordy. KebbeU, 3 Yes. Jun, 363. Edwards 'T. Symonr, 

6 Taunt'. 213. Hanson v. Graham, « Ves. 239. Lant 

T. Qoudge, 9 Ves. 22?. Doe d. EtoUey. v. Ward, 9 Ad; 

& El; 58«. Rolfe v. Sowerby, 1 Taml. 376. Breedon v. 

?\«-?7i(in, 3 M. & K. 289. fVatsoHV.Hayea,d Sim. 5QQ. 

Litter v. Bradley, 1 Hare, 10. - " . . 

Reasons for the rule; namely, 
. 1. Giving of intetest shows intention to separate tbe-legacjr 

from the residue. 
)B. Intermediate income is given in respect of a vested inte- 
' rest in the property itself. 
S. Bot'tbis construction of -a gift of intermediate income not 

being one that arises from necessary implication, such 
' gift ia not sufficient to rest an interest, apart froin the 

leaning in fevour of vesting; " . 

And as the leaning in favour of vesting ia counterpoised by 

other considerations in the case of charges on real estate, 
Ihe gift of the intermediate income is Insufficient to vest 

BQCh charges. 
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339. Btrt if a. legacy chai^d on real eatate is expressly diteeted 

to vest before ihe day for pay me at, it will so vest 
Wa/kingv. Cheek, 2 Sim. & Stu. 199. 

340. III. Where executors are empowered to make advances oDt 

of pertioQS. ' ' , 

yivian V. Mills, 1 Beav. 315. 
340a. ^IV., Where the postponenieDt is appsjentiy from oeeesstty, 
' or for the accomplishment of fwme special purpose in the 
meantime, unconnected wilh-a su^ession of the property 
.or ownership. 

Bacon v. Proctor, Turn. & Suss. 31. Ooodright d. ReveH 
V. Parker, I Mau. &. Sel. 968. Bajfley v. Siahop, ft Vea 
6." Blamire v, Geldar't,- 1« Ves. 314; - Oot^bourn v. 
Brooks, 2 You. & Coll. 539. Couaini v. Schroder, 4 Sim. 
.23.. Poele v. J>rry, Sim. 894. Spencer y. Bullock, a. 
- Ves. 687, and observalions-lhereoti. - 

341. V. Gases of residuary hequests on marriage. 
. Booth V. Booth, 4 Yes. 399. 

348 — 3. VI. Cases of particular bequests or devises where the period 

is an uncertain one other than that of Ihs attainment of a 

. . . "given age, ■ ■ 

344; VIL Where the event of attaining.a given age is introduced 

by words importing contingeitcy tmd constitdting & con- 

~ •_ dilion precedent. 

sis. ", VIII. Where a trustee" is appointed for the intermediate 
■ time. • 
Branstrom v. fFUkinaon, 1 Ves, 430. 

SECTION V. 

Cesea where a Deviae haa reference to an EvtTtt which would be implied 
,hy the Wordt introducing a Vested Remainder. 

346^—50. . Rule and ilhistrationg. 

Pearsall V. Simpson, IS Ves. 29. 



BffetA.(\f a Limitation over. - ' 

T. Where ihe condition of attaining a certain age is intro- 
duced by the words "if," "in case," '.'provided," and it 
follows the devise, and there is a devise over simply in 
the event of the non-attainment of that age. 
Springv, Ca^»ar,Ro]l. Abr., 415, pi. 18, Edwards v. Ham- 
■fflorirf, 1 NewRep. 313. Braom^eld v. Crmffder, 1 Hew 
.' Rep.il3. Doe a. Planner y. ScudantorciZ Bos. St PtA. 
.289. ■ . ■ 
Observations on the preceding cases, ^howing.the principle 
of the distinction between those cases where^the conditien 
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is the attainment of a certain age, and those where the 
conditioa is of another kind. 

35S. ESect of the devise over in the above cases. 

353— t. The teason why the interest of the pcior devise, in case? 
falling witbin the above rule, is a vested interest. 

355. Cases where the prior devise was held to take a vested in- 

terest on account of the devise over. 
Doe d. Hunt y. Moore, 14 East, 601. Doe d. Soake v. 
NomU, I Man. & Sel. 387. Sandall t. Doe d. Boakt, 
' - . 5 Dow. 202. 

3^6. Bat tb^se cases are tiot to be relied on. 

357. Tha interestof the prior devisee must have beeta held cODtio- 

gent,if there had been no devise over; and the devise 
OTEr could not render it vested. 

358. IL Effect'Of a devise over dimply on the non^happening of 
' the event on which the prior devise is apparently made 

contingent. 

359. I. Such a devise over does not afford a necessary presump- 

tion that the prior devise is contingent. 

360. 8. But slill it affords some presumption thereof. 

361. Or, at all events, it affords no^round for supposing such prior 
' devise to be vested. ■ * . 

362. Skty V. Barnes, 3 Meriv. 335. , Jjidd v. Judd, 3 Sim. 525. 

Munter v. Judd^ 4 Sim. 455. 
3624, III. Devise over to survivors of a class affords some p9- 

snmption of vesting. 
SuateUv. Buchanan, 2 Cronlp. & Mees. 561. S. C. 7 SioL 

628. ; ,, 

363. IV. Where a pnor devise is apparently made eontiogedt on 

the attainment of a certain age, and there is a dev^ over, 
in case of death under that age wi^out issue, afierao io- 
termediate devise to the issue. , -' - 
384 — S. .V. .Where a similar prior der]^ is made« with .f ^-siniDar 
devise over,' but there is. jiQ >hfennediate ^^^i^. to the. 
. issue." ;'.."J .!". .. .,■.?.."..■,',..■; 

Bland V. »1^/ia»7isV3 M.'StK. 411. - MacMn'v. Beynoldt , 
3 Br^d. & Biog. 128. i^'armer v. ^awct?, 8 Bing, 151, 
and S SiRL-.&'^q.£p5.: Muriiia t- 'PhtUlpson, 5 M. Ss. 
K, 25?.>, -fhipjf* V. tfillm,ffr,.4.S\m. 44. PAimw V. 
. ,^cker^?-C\uxk^F.m,Tflii,.-- Mrr/trv. fTarter, a Brod. 
. «iiBing,.349. , ..., V.I ■■. 71 - 
366.' VI. Wb^ the attaioni^Qt)^ a (iertain age forms part of the 

' : - - -descriptioap^ ttiej^galee or devisee. 
. BuU J^ P.ri(chard,\ Rues. 213. 

" .-!!.,','"/.';*-";*"-'" SKmON VII. - , 

» v; ■ 'Of the Effect of Subsequent Explanatory Words, 

366a. Rule, 

Cn/cAe/f.T. roytt/m, 1 Russ. & M. 541, 
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BECnoH VIIL 

Of the Effect of ait J^Howanee for Mainienanee. 

SflT. ■■ - ' i . Whe rg' ih e~wiTo1trlaTeriagaiat"e'Tiicopre"5'gnreD'/ana lEere " 

is no limitstioa dver, 
3ff8. IL Where there is a limitation over. ' 

■ Katprfry v. Gfld&j, 1 Ross. & M. 203. 
369.^ III. Where part only of the iniermediate income iagiren.' 

■SECTION K. . 

O/the Effect qfaPwer t{/'.appoininteni over BealEatate. 

369a.. . -Rule. 

SBcnoNX. 

, Of the Effect of a Power of iappaintment over Per»onal Estttte. 

370. ' I. Qi&a to a c1ii98,mbject to power of appointing among Ihetn 

genefflUy. 

371. 1. Where no valid appointriipnt is made, or only a. partial 

appointment. 
378. ' •2. Where a valid appointmeat is ihade of the whole. 
373. ' IL Where the power authorises a selection, uid there ia a 

limitation in default of appointment 
374.' III. Where the gift is.to Boch of a clan as b1 person shall 

appoint, and there is no iiminnton Id defiRlIt' or appoint- ' 



CHAPTER DL 

CEBTAIV CASBB OV IMTEHCSTS ttlTOSS LIMIT&TIOirs OF TBI WBOLS OK 
TBS IHHBDUTB PART Or JL B£T£BSI0V, DISTINQITISHED raOM COHTIIT* . 
. AKlfr BBMAINPXBS 07 TBa THIKD CLASS, AND TXOM SPSlHOIire IH- 
TCRSS'TS.' " - 

375. I. Where a limittttioii is to take effect after the death of a 

person who has a life estate under a previous instrument, 

' . - ■ and such limitation is a limitation of the whole or the 

-', immediate part of|- the reversion,- instead (rf a ctmtiiigent 

■■,'■■ '. remainder of the third class. 

.376. . II. or itistead of a limitation of a springing interest. < 
377. Observation grounded on the foregoing disUnctioBs. - 

378.. III. Where a limitation is to take effect on an indefinite faU- 

ure of issue who are all inheritable under estatestail cre- 
ated by a previous iastrument; and such limitation is a 
- limitation of the whole or the iounediate part of the 
reversion. 
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IV. Whera a limitation it to t(^« effect on an iadeSoite 
&ilure of issue, some of vhom are not inheritable, under 
such estates tait; and sucfa limitation is a limitation of a 
.' springhig interest. . - - 

Excoptiod, where the- loleiTal may be filled iip by implica- 
tion. - . 
Where sjieh implication does not-ar^. - 
Sanla V. Bblmey I Rugs. 3S4. 

V. Where a limitation is made c^ the rerersioni eo nomiru, 
OD an indefinite failure of issue, spme of whom are not - 

■ inheritable under such estates lajl't and-sudi limitatioQ is '< 
a, limitation of the whole or the immediate part of the 
reversion. 
Egerionr. Jenea, 3 ^m: 409. 

VI. Where a liraitatioa is to take effect onran indefinite fiitl-. . 
~ are of issue, without restrictton to issue hy a particular ' 

- . marriage, who are alone, inheritable under previeasly 
created estates tail.^ but yet no oth^r marriage >*W.QQI1<- 
lemplated, ttbd therefore such limitation is a limitation of 
' the whole or the immediate part of the rererKom 



or LtinTATIOKS TO THB Blla Oa BBIKS Or A LIVIHO FBKSOH, C0HSI9- 

BKXs nr sBL&Tioir to ths rotraTB glass' of conti&obst KiiiAjN- 

DBHft. 
JUfD, riBST, or SUCH UHITATIONS WHEN, THSr FRIHA rAolB rALL 
- WITHin THB BBSCBIPTIpM or THAT CLASS, BtTt 'll4 BBALITTSO VOT 
COMB WiTHIH it; THE WORD HEtB UBAKINa BEIR ArfAREHT QB 
rBBSCMFTITE, AHI> THS WORD HEIBS MEANIHQ SONS, bAUOHTBRS, 
OB CHILDBBH.- - 

383. Strict sense of the word heir. 

'A remaindei to the heirs of ajiring persou is a limitation to 
, ' a persoti not in being. 
S84. ' orif m being, not yet ascertained. 

365. And hence such remainder is a oontingent remainder of the 

fourth class. But, 

386. L Sometimes it does not fall within tlv denription of that 
■_. clae. , '" ■ ._ 

387. . - 1. Where the word heirs is used for sons, daiigbte»(itt <^- 

dren. 
• .Doid. Hallenv. Ironmonger, 3 Boat, 583.. 

388. J^^^^hfilfiJbfi.votd heir is used for heir .fipparent or presump- 

jtive. ^ . . . 

389. II.' In SDine other cases, the remainder does fall within the 

description of, but yet constitutes an exception from th« 
fourth class of contmgent remainders. . . . ' 
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CHAPTER :XI. , 

VIBST BXCXPTIOH TKOH TBB FOUBTB CLASS 09 COm'IMOBHT KBMAlIt- 

ssKS, jH The CA9S or an D'ltim atb vhitatioh to ths uaor 

.HBIB9 or THS OHANTOH. ^ 

390. Limiilations.of this kind before dtat 3 & 4 WUI; IV. c. 106. 

391.- Enactmeatofstat. 3&4 Will. IV.c. 106,3.8. 

CHAPTER XII. - . 

SECOND ,lXCErTIOV rBok THI roUBTH CL^SS OF. CONTlHaBlIT BE- 
HAINDIBS, CBBATBD BT THX BUI.E IN SBBLI.BT'B CASE, WHEBS 
BBAI. PBOFBBTT'IS LUUTID TO A PBBSOH, WITH BBKAINDBB TO 

- US HBIB*. 

399. ■ A remainder to the heirs of a liring person is'a contidgVDt 

remaioder. 
But an exception is created by the rule to ShtUet/*» Case. 

SECTION I. . 
' ThfRuhin.Shellesf'sCaae ttated. 

- 393. Shelley's Case. 

394. Wfaat is IneaDt by the Rule in SAetleyU Case.. 

395. The Rule as stated in Shelley's Case. 

396. The same Rule appears in the Provost qf Bewr^'t Case. 
397> Observatious on the virtual substitution of another rule. 
.398. The Rule may be differently stated without losing; its iden- 
tity; as it is by Lord Colre. 

399. Lord Coke retain* the two essential requisites thereof^ 

400 — 1. Another stalementof the Rule. 

401a., Limitations not by way of remaindef are not witt^n tfte Rule. 

: ■ ' 'section II. . 

The Temia and the Operation <^fhe Bute explained. 

402. ' Word heir or heirs a word either of purchase or of linutatioti. 

- 403. Definition of words of purchase. 
404. Definition of words of limitation. 

405^ The invariable, proximate, and properopenttion t>f the Rule. 

406. The occasional, mediate, and indirect effect thereof. 

407. Different modes in which the subsequent interest is exectMed 

in the'anoestor — 

408. I. In possession, absolutely. 

409. ~ II. In interest. 
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410. in> Tn pdssearioa, snbjeet to tbe-liability ef •Aerwards'feiB- 

cbmtfig onl7 orecated inintorest. 
411 — 12.' IV. In pos§e39JiHi, los&tne-pDrposesonly.' - 
413 — 17. CaaM to be cUstiuguiehed. . . 

418. - V. As a contingent remainder. . . 

SECTION III. 

The Grounds of the Sate explained. 

419. I. FrereatioD of fraud upon feudal tenure, 

420. II. PreTeniion of fraud upon the specially {^editoifl qf the 

ancestor. -^ 

421. ■ UI. Desire of faciiilating alienation. ■ ," ' 
433. IV. These roaiions involve another ; 

433. ' namely, that the tvo jioiilotionsVoiild generally and iii 

the main have Tiriually accomplished the same purpose 
- as a gift oftbo inh'erilanee to the ancestor. 

434. Illustration of thia. 

425. Certain objections answered. 

436-^37. Ansvei' to another objeetion drawn from thecaseof SctitUAu 
■ ■ . descents per formam dbni- 

428. Feame's answer to the objection that th« Rale frustrales-tbe 

testalor^s intention. 

489. V. The object of tba Rule is. to giw effect (e tlie primary 

or pammount intent at the expense of the secondary or 
minor intenL -^ ■ 

430: Definition of the primaryor paraigoant intent. 

431. ■ Definition ofthe'secondary-ior minor intern. 

433. The pritnary or paramount intent >s imported by the word - 
' heirs, tn connexion with-the preceding freehold. 

439. Kecttssary to reject the secondary or minor intent in-order lis 

effectuate ttie primary or paramount intent; 

434. both in the ease of litoitationa to heira g^er^^, 

435. and in (he ease of limitations to heirs special. 

435a. ' Answer to an objection drawn from Uie case of a fictitiouv 
Usaeni per/ormam doni. 

436. It is accurate and definite to say'that the secondary or.mihor 

intent is sacrificed (o effectuate the j>ninaTy or paranumnt- 
intent. 

437. Observations of Lord Redesdale. 

438. and Lord Denman. 

439. They are just, but are not explanatory of the grounds-of Ava 

Rule. 
440—48. VTiy the technical wonils overrule the other words. 

443. Wherein eongins the incorrectneea and vagueness of theoom- 

men statement of the Rule. 

444. Observation of Lord Eldon on- the general and parlicutar 
' intenr. •^'. ■ ' . _ / ■ 

44^. Observation of Butler on, the general and pMticaUr intent. 
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44fi, The Rule is jiot a medium fer discoTehDg die iatentieb. ' 

447. Bat the Role is a TQeans for eSecluaiiHg the prim&ry or 

paramoufit intention, when dIscoKered. " 

448. The Rule is indeed levelled against tlw inteiU, 

449. hut Only against the sscondarjj: or miuot ioteat 

450. Summary of the grounds of ihe Rule. 



.7^. Application and Ifon-applicalion of the Sute in eeues qf Legal 
Eatafea ana TYutta Sxteuted. 

451. Preliminary caulion. ' - - 

458.' . Three general rules pt propositions may be laid down. 
459. 1. First general proposition, lowing wherethS [ule appUetj 

notwithstanding apparent indications to the contrary. ' 

454. 1. Liditatton for life oiily> 

455. ■ . ■ 2; or without impeachment of waste. 

'456. 3. Power to jointure, or tiiake lettses. , - " . 

4Si^ 4. Obligation to repair. 

456. '' 5. Restraint of alienation. 

459. - 6. Limitation to trustees to preserve contiogapt remainders. 

4«(k ■ 7. LJmitat»on:to heiiB for their lives. . 

461; ' 8. Concurrence of Mveral of ihese indioatioos. 

, ' Boed.TAimgy.Se<^ii,4Miu.tLSe\.$6»: -.JSteeew.Stttl, 
a.Sitn.233. . :, . ■ 

465. ' S, Freehold determinable in ancestor!s lifetime. 
463. 10. Freehold by implication. ■ ■ . 

4Q4 — 5. 11. Freehold by resulting use, vherea remainder is limited 

to the heits special of the grantw, < 

465a. even where there is an.-ulteiioc vested interest. 

466. ' Cases where the limilalioa is to the heirs special of a third 

persoiL 

457. ' IS. Freehold by resulting use, vhere a springing interest is 

limited to Jhe heirs special of Ihe grantor^ 

458. 13. Where there .are apparently Iwo coueurrent condngaBl^ 

remainders. 
ZWd. Co/ev. GoA/nniM, 7 Tannt, 80S. ,^ 
469. ": 14. Where the ancestor's estate is not for his o.wn beiwfit. ' 

' 470. 15. Where both estates are equitable, even though the first 

- be for the separate use of a femie covert. 
471. 16. Where the estate is copyhtrfd. 

471a. 17.'W1ieTe a limitation to right -heirs male follpvrs one to 

. first and other sons. 
- Doe d. £arl <tf Lindsey V. Cofy^ar, U EaM, S4». 
471b.' 18.- Tenant in tail aDer po8»bility of issue extinct. - 

Piatt V. Fowles, 2 Mau. & Sel. 65. 
47?.'. II. SecMid general proportion, ^6wing where ttie rule t^ 

pliea, notwithstanding apparent indicatiolto to the con* 
, - vtaxy. 
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4TS, ; ■ _ 1.- Woj^ -beir, in Ihe .<ingu]ar, iritb the vroj^ fiist,- next, or 
oldest; but without superadded words of limitatioiit 

474. S. Wowb of limitation superadded 4o the word heirs. 
StTifih T. Ward, SS'iiti. & Stu: 409. Measure y. Oee, 5 Bar. 

;& Atd. 910. iVosA V. CoaUs, 3 Bar. & Adoi. 83^. 

475. 3. Superadded words of dislribulive modificatioUr wiQiout 

superadded words of limitation. 

DotrL Candler w. Smith, 'JD.ii^. 53\. Bennett v. Earl 

. ^ ,qf TbnAenii/e, 19 Ves. 170. Pierson v. Vickerty S E&slj 

5AB. .Jesson v. Wright, Z Bligh. 51. Doe d. Atkinaon 

' t. Featheratone, 1 Bar. & ^doi.- 944. Gretton v^.Hmo- 

on/, 6 Tatmt. 94, and observations thereoii. ' . '. 

476. ' 4. Word sons or daughters, Tefarring' to' fhd, heirs, if only 

used in the sense of males Or females, &.c. 
Poo/e V. Poo/c, 3 Bos. 8t Puk 630. 
477! 5. Iinenlion th«t the limitations shouId>e.ia strict settiemeDt- 

Douglas V. Congreve, 1 Beav. 59. - • 

478. . G. Superadded: words usually occurring- in limitalloDK to first ^ 

and other sons in (ail. - 
iPe/A«-a/o»» r. JleMera/im, 3 eiark & Fin. 67. S. C. 9 Biigh, 
237. . ■ ■ "" , ■. ■"■-.. 

479. III. Third general 'proposition, showing where the mle does 

not apply. - 

4S0. Indication of the non~application of the rule may be either 

direct or indirect. 
4&1. ' 1. Direct explanation or indication that the persons who are ' 

to succeed are not peisoDS who^are to take siipply as beirs 

general or special. . 

482. -Lowe T. Daviea, 2 Ld. Raym. 1561. 

483. . - -Goodlille d. Sweet v.. Herring, I East, 164.. North v. Mar- 

tin, 6 Sim. 268. 
" 484. 8. Indirect explanation or indication. 

485. (1) Word heir, with superadded words of limitation. 

486. ■ ■■ (S)Liiiiilatioivtd thehairforlife. ^ ' 

487. . ' (S) Superadded words of limitation which limit the estate to 
■- jwisOns of a different sex. '^ ■ 

488. - - /4) Words of distributive modification, with superadded - 

/' ■ words of limitation. , " ' 

488*. . (5) Words of distributive modvficationi with a limitation 
oTflr in the case of the death of such issue under a cer- 
tain age. . ■ . . -.^ . -■ 
Doe d. Strong v. Goff, 1 1 E^st, 668, and observatioQs there- 
on. Crurtip v. Norufood, 7 Taunt. 362. 
48«b. (6) Blahding a hmltation to the heirs, special of another 
person, Olid superadding words of limitation^ 

488c, ■_ SECTION V. -■;.- 

Oeneral ObatrvoHon on the JJii afford^, in tht ^jp^itation tj/" the 
Snh,&jf itiipiieatien from a Limitation ober on Failure of Inue. . 
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^he tSppticalioti and Non-application of the Rule in eatta t^f ^rtuls 
, Executory, 

489. DeSoitiou of an executory trust. 

490. .' I. Rule as to executory trusts created by will. 

491. ' Ground of distiaction between trusts executed and trusts 

execotory. 
492 — 93. Hhistralions of the foregoing rule. 

494. II. Rule as to trusts executory created by taaiTiag* settle- 

ment, with the exceptions thereto. 

495. . Distinction between trusts executed and trusts executory is 
. '~ more strongly marked in the case of those created by 

■ marriage settlement. 

49S — :99. Illustrations of (he second of the foregoing rules, 

500, 1. Cases constituting the first exception to the secood of the 

foregoing rules, 

501. . 2^ Cases constituting the second exception. 
50%. ■ 3. The third exception. 



CHAPTER xni, 

'^HISD XXCkFTlOM FKOM TBE ranBTB CLASS OF CONTIMQCirT &■• 
MAID-'dEBS, where real BBTATE li DEVISED TO A PBBSOH AND 
TO HIS issue; aha the WOBS ISStTS 19 COHETSTTED TO BE A WOBD 

or LiHrrATioN, bt aralogt to' the bdle in shzlIet's case, 

AHD UNDER the CT PBES DOCTRIME. 

503. pifficulty of construing devises to or for a person and bis 

issue, express or implied. 

504. I. Where the word issue is a word of limitation, in the«ase 

of direct devises and trusts executed, 

505. II. Where the word issue is a word of pHichase, in the case 

of direct devises and trusts executed, . 

506. Rule eqiibracing both the preceding rules. - • 

507. Different senses of (he word issue. 

508. , " Issue" is a word either of purchase or of limitation in a 

will ; but always a word oi purchase in a deed. 

509. Why it is a word of purchase in a deed. . 
ilO->-l 8. It is )11 adapted for a word of purchase. 

' 513.' . But it is well adapted for a word of limitation. 

' 514. And this is one of the grounds of the foreg«6ig rules. 

515. How the testator may manifest an intention that the word 

i ■ isaue-shoald not b<B a W(wd of limitation. 
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516. It is not manifested iiy euperadding Iciodred wor^ of liiniU- 

tion, or giving the ancestor aa estate expreBsly lor 1H«, or 
- isi[ho.i)t irnpeachraent of waste. ' 

517. Nor ty iatroducing words of contingency which would ba7e 
- ■ ■ - been implied. 

518.- ,' Not by prohibiting the ancestor from conunitting waste. 

51$. These indicaiione are equivocal. 

. 5S0. ' Anpther ground of the foregoing rules; oanisly, two cD-^ex- 
isting yet iaconsisteiit f inleuts, the one of which mu«t be 
sacrificed to tbe'other. 

5S1.' .Definitipii of the-priiqary <ir paraijipuDt intent. 

5K2. DefinitioQ of the secondary orminor intent. 

533 — 24. By what the primary ac paramount intent' is imported or 
evidenced, , - ,, , 

525 — ZS. Observations showing the expediency and propriety of con- 
struing the word issue as a word of limitation^ ia "iirder 
, to effectuate the primary or. paramoiiot intent, in casas 
falling within the first rule. . " ' 

527. Observations ahowing the propriety of construing the word 

isBoe a word of poichase; in cases falling within tbe u* 
cond rui«.. 

528. Thwe-is leaa preBomption against .conatfuing issue a wtntd of. 

purchaae, than there is agaiost eoostruing heirs anrord of • 
purchase, and especially heirs g^erally. 
58§. Illustrations of the first rule— 

' Lyon t. Michel, I Mad. 478. Tate w. Clark, 1 Bear. lOQ/ 

and observations iherea«. , ' , ' 

530. Illustrations of the second rule — 

Hockley v. Mawbey, 1 Ves. 142. Doe d. Davy v. Burnaall^ 
6 D. & E. 30. Doe d. Gilmanv. E/uey, 4 East, 313. 
. ^ Merest v. Jtimea, 4 Moore, 387. S. C. l Brod. & Bing. 

167, and observations thereon. Leea v. Motley, \ Youl 
& CoL 589. Cursham v. Nettland, i Bear. 145. Doe 
■A. Cooper v. ColHs, 4 D. ti. E. 294, and ob^ervatlooa 
■ thereon. 
991. ' III. Trusts execiltory brealed by marriage settlement 

Bfte.- ~ ■ IV; Trusts executory created by will. 
50S. - V. Where the two limitalions are not both legal, (n: both 

. equitable. 
533a. VI. Where the issue cannot take by purchase, on account of 

the riile against {lerpetuities. 



534—5. , eilAPTER XIV. 

r0*;KT«^ ■XCE7TI0N FBOU TBB PO.tTaTH CI.ASS OF COKTIffQENT IS- 
uimiKtMSf CUBES THE CT FRES DOCTBINB, WHSaS BEAL ESTATE 
IS DEVISSf) TO THE CHIX.DaaK OP AN UKEAaN CBllJD. 
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AN ANALYSIS OF THE FOLLOWING^ 



rirra .excepttoit tbbu tHE tptirtb class or coirrtRBurr nn- 

KAIKDXKS, mroXS THE CT PSKS DOCTRINE, IIT THE CAM OF AH 
tNTSRDBll 'ntStSTDAL srcCKSBIOH Of UEE ESTATES. 

' 536; ' I. Perpettml succession of life estates, by v&jr of executory 
trust, in favour of unborn descendants. 
536a. II. Perpetual succession of life estates in favour of childreo 

in esse ctnd more remote descendants. 
-fTortcn v. .^nrfrrtOM, 2 Bing. lae, and obserralitPtw thereon. 
■'Brooke t. 7\irner, 2 Bing. New Cas. 4S2. 
f38b. III. Limited number of life estates. 

Seaward v. I^itlock, 5 East, 59S, and obserrations OiereoD. 

CHAPTER XVI. 
.•nTB BzcBrrioir fbqh tbe focktb class or GOHTinaBHT sB- 

HAlHBEEg, trRDEB THE CT ;bES DOCTRIMB, WHBKB TBB WoBD 
' ' SOB OE'CBILOi IB ADB7MB QF AW -BSrATB IB HBIfAtMDBB>' » 
. COBlTBirSD AS A WORD «r LIMIT ATIOH. - ' 

53X The rule stoted. 

Doe d. Qarrod v. Omrrod, 3 Bar. &. Add. 97. Doe d. 
' Jones r. Duviea, 4 Bar. & Adol. 49. 

CHAPTER XVil. 

CASES OF AH BSTA,TE TAIL, BX IMPLICATION SIUPLr, OE BOTH' BT 
IMPLICATIOH.. AND BT AHALOeX JQ TBB BULS IB SBBLLST's CASE, 
VriTH A TBSTBli BEVAUIDBK 07BB, » «BAL FROPBETr, DIBTIB- 
. QCIBBEO FBOU OASES OF A. LIFE ESTATE, AMD A COKTIBQBKT Bfi- 
MAIBDBB -VVXR,. EITBBB WITB OB WITHOCT .AN ALTBBRATITB 
LIHrTATIDM; OB OF A LIFE .ESTATE, WITH A LIMI'irATroK OVBB Or 
' A SPBIKelNQ XNTEBEST^OE-OF. A FEE, WITH A .COBDITIOBAL LIMI- 
TATIOB OVSB. 

SECTION L ,' 

Suka.for delermining whether an Indefinite Failure of lanu i* 
m^antyor merely a Failure of Issue within a certain Time, in 
easesqf a Litnitation over on a Failure qf Issue. 

538. I. In- devises of real estate before 1-838, the word* "di© 

without issue," "die without leavine issue," ^in ie- 
:. fault," or, "oh "failure," orV^Tor want of issue," were 
all held to import an indefinite failure of issiitt. 
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-II. But ID beqiMStadf personal cMatebefbn 183S,thewsTda. 
"die without leaving iaeiMj" were not so coostrned, though 
the other expressions w«re coustrued in that tnantier. 

^oUjf Y. /rvtiti 8 B. & B: 435. Jtad/ord v. Rtt4ford, I Kedo, 

4a«. . . 

IIL .Where th» devise to the issue male is introduced.^ b; 
«ordfl«f contingency, and the limitalion over is an alW- 
naiive, to lake effect in tiw opposite arent of .there being 
no son., 

Loddington v. Kimt, 1 Salk. 324. - 

IV. Where the devke is to the children of the prior t^ker, 
equally, and their heirs, witka limitatioiL over in. ease he 
^guld die without issue, which is an alternative. 

V. Where tlie devise is to the issue of .the prior taker,aDd- 
Ibeir heirs, with a limitation over in case he should die 
without, isisue, or all such iasuB should die without issue; 

- whi^ is both an alieiBative . and a remaiodu'' after an 
estate tail. 

VI. Words referring to a failure of such issue, import an in- 
definite iatture of issue, or not, acconfing to (be degtetf of 
comprehendvepess of the aatecedent exptessions. 

1. Tb^y do, where such, ezpresaoos conprise all the inae 

fsneraHy, or male or fetiiale. , ' 

tiey do not, whore such expressions compri^ some only 

of the- issue generally, of- tnale or fboutle. 
As- where the devise is to the sons, daughters, or children af 
.. tbe prior taker. 
(1) Where they.would take the fee, the limitation over in de- 

faalt of such issue, &c., is an alternative. 
The King v.'tAe Marquis t^Staffardy 7 East, 581. 
{%) Where they would take life estates, such' limitation oyn ' 

is a remainder capable of taking offect either as an altu-- - 

native, or as a remainder. 
Goodright d. JJoyd v. Jonea, 4 Mau. &.Sel. 88-. Foater v. 

Lord Ramney, \ t East, 564. Hay v. ' Lord Coventry, 3 . 

D. & E. 83. . , . - 

(3) Where they would take -estates tail, such limitation over 

is a remainder capable of taking effect either as an alter^ 

native or as a rfiinainder. 
iMidjf Dacre v. Doe, in error, 8 D. & E- ll^i ^^tni d. Or- 

mond V. ffatera, 6 East, 336. 
VII' Where -the issue are referred to by the^hame of cUl- 

dren, and thereby explained to mean children^ 
. £J/fo'v. Stlby, 7 Sio. 352. 
yill. Where the issue are so referred to in- the limitation of 

one moiety, but not in the. limitation of another moietyi 
Carter v. Bentall, S Bear. SSI; Kirk^atriek r. ISr/cpatrUk, 
• l«Vee..476. ■ 
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549. IX. Where the- property id limited over on death uodtfT ft 

certain age^ wiihout issue. 
Toovey v. Batseti, 10 Kast; 460. 
^50. ' X. Where a devise over-is oil deadi within a linlked period, 

ffr without isspe, and or is, construed t/not. 
SSI. - XI. Where a devise over is on the prior taker's death uadev 

' : - a certain B$e, or on his sab^eqoent deaUi vithaut tstue. 
S5S. ~XI1. Where a devise over is in the event of ddath without 

T leaving issue, or haviiig aiich issue, of such issue dyiog 

nnder a certain age without issue. 
.Beaf Amy? V. -Sroojw, 4 n, & E. 441. 
663-^-*,' .' XIII. Where a beqitest over isto the survivor, wLtboat words 

of.limilatiou. . 
545..- XIV. Where a bequest over is to the sorvivor, with wocds 

of limitation. 
Mcuaey v.'Hudton, 3 Meriv. 130. - - ' 

&5B. XV. Where, property is bequeathed to Hwq sisters, with a 

' - limitation over, on the death of one withoot issue, to her 

sister. 
557. ^ XVI. Where it is directed that the property shall go over 

after the prior taker's decease. - 
55s. XVJI. Where a limitation over, is preceded by a beqiiest to 

-such of The prior taker's issue as he shall appoint to. 
S5t.-. . XVm. Whore all the ulterior limitations are for life only. 

Barlow v. Sdliep, 1 Ves. 483. Boehm~r. Clarke, 9 Ves. 580. 
540. ■ XIX. Where the devise over is for payment of debts. - 
561.. XX- Where the estate is subject to the payment of a sum" to 

. ■ , ' be disposed of by the will of the priflr taker. 

Smilhv. fVebber, I Uar. & Aid. 713. Doe d. Xing V.,IVo»t, 

3 Bar; & Aid. 546. 
582. XXL Where a term for raising logscies is limited on the 

expiration of an estate tail, and the legacies are held to 

be given on the same event. 
, - Morse v. Lord Ormonde, 1 Russ. 388. 

.563. . ■ XXII, Enactment of Vict. c. 86, s. 89. - 

SECTION II. 

Caaea qf a Limitation over on. an Indefinite Failure of Issue of a 
Prior Taker, where there is no Express Devise -to his Issue. 

-564. - RuleOf constniction. 

564a. The principle of this construction. 

564b. - . Two co>eKistii)g yet incotisisleut iutente; namely, the pri- 
mary or paramount ihtent, and the secondary or minor 

V ■ . intent, which is sacrificed to the former. ■ 

564c. How the primary or paramount intent is manifested. 

564d — 8. This construction is fuJopted whether the prior UmitaltOQ is 
expressly in fee, or indefinitey or for life. 
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- Chtqrman d. ®;Aofcs v._ ScAoUs, S ChiUy, 64S. Denn A. 

' - iXater v. Slafery 5 D. & "E. ^33, Doe d. Nevile T. Rivera, 

7D.&E. 276. />oe d. £//j> V. Bflw, 4 Eaat, 38fi.' Tinny 

d. ^gar v.- u?^ar, 12 East, 552. ■ S6milly-.v!- James, 6 

, - ' TauDl. 263. TJarwey V. Gri^Aj, 4 M&u. & Sel. 61^ Dpe 

■ "d.Jimetv. Owens, 1 Bar. Si. Ad. 318. Doe 6. .Cadogan v. 

^ttKir/,-7 Ad. & El, 63ff. MacAelly.JftediTi^,SSim.4. 

^ ■ ' SBCmON lli. . ■ " 

Caaea qfa Limitation over on an Indi^nile failure oflssut. qfa Prior 
Taker, wAvre there ta an exprtas Devise to his Issue, ep aomioB. . 

669. I. Where thd ancestor, rttkes an estate tail ic pbSse^idn. 

/VanWin, V. ioy, 6 Mad. 258: Murthwaitev. Bafnard,i- 
, Bfod. & Bjng. «2d. ^Cnom.-Murthtoaitet.Jenkinson, 

2- Bar. & Cre8.359. ' , 

570. It is iiQinateFial, in' the supposed case, whether the expres- 

sion in the devise ovei' is " issue " indefinitt^y, or, <* soch' " 
- ismie." , . . 

Denn d. Webb v. Puckey, 5 D. & E, aW. FVank y. Stovin, - 

- 3 East^ 548. Marshall v. Bmtsfield, 2 Mad. 16& 

571. . II. Where (upon- principle) thfe ancestor would itake an estate 
■-■" - tail in remainder, , ' 

574. Absurdity ©f contrary doctrine. ■ ■., 

673; ^ - ObserTalions on the fact that tbefe are decisloila ineupport Of 
the contrary doctrine. • 

Doe d. Bland/ord v. ^ppHn, 4 D. & E. 82, and observatvdns 
theieon.. Doe A. Coek'v. Cooper, 1 East, 229, and obaer- 
rations thereon. Wurd v. Devil, 1 Yon. Bt Jet. 512, and 
observations ihereon. . . - . 

S74~-6. III. Where no estate tail cab be raised in remainder. 

.■■■._ BBcnoKiv;^ -■ . .,-.,/ 

Case* qfa Limitation over on an Indejinile Failure ofiatw fifa'Prtor 
TbAer, where there is an $xpresa Deviae, to his Sttna, DaughterSf-v 
Chtldre/t. 

576. I. Where- (upon principle) the ancestor WAuld lake an estate 

- tail in remaindeFv 

577. " Rules deduced' by Mr. barman from'the. cases.- 
578t-9. ' Obsferretions on these rules, - 

Parr V. Swindeita, 4 Rhss. -283.- Franks t. Prie»^ Biog.- 
New Cas. 37; ajid observations thereon. 
580. - . Suggested result of the preceding cases and remarlra. 

\' O^i^ations^ofliord Chiof Barun Richards oii the intention' 
ofteslators, '. • ■ ^ 

581 — 2- II. Whara there can be tio e^n'lc (ail ib lemainder. 
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lit. \i^ere tfae ancestor wHl ta}c« an estate taOiDpoasesNOit. 
■Mortimer v. fVewti 2 Sim. 274. , 



Cateit^ a LirhitatioH (Wer, on a F-ailvrt qf Children onijfiqfthe PHor 
Takeft or on a Failure qf Issue within a certain time', 

5S4. " Rule stated. -" ". 

I)oei.Barnfieldv.fFett6n,2B63.tCPat3^'LBfnittitr. 

" . ^Lowe, 7 Bing, 53fi.- ■ , - 



Oases qfa Limitation ever- on an Ind^pite JFaiJuri qf Igaue o/ a 
- Person to.whom no Expfess Devise is made- 

• 5S5. I. Where the person whose failure of issue is spoken of is 

the te^ator's heii apparent ox pjesumptive, and be takes 
an estate tail. 

' 586, Reasons for thiq construction. 

587. /niis constructiop not allowed in Laneshorough v. For, bat 

admitted in other cases. - ' 
J)aintrj/ v. Daintry, 6 Dum & East, 307. 

588. ' . H.' Wliere the persoil whose failure of issoe ia spoken of is 

not the testator's heir apparent or presiimptiTe, and he 
does not take an estate tail, 
' 589. Reasons for this construction, - ' - ' 

; : ' , ... ,; CHAPTER XYIli. , 

CASES or A TBBTXD BEIUISIIER Af TSB A tIPS ESTATE, BT ntfUCAnoH,' 
DianSOClSBED 7aOM OASES or A SFRIMCFljra UTEBEST. 

' 590. , - 1. Devise to testator's beir apparent or presuiDpti?e after the 
. death of another to whom no devise umade; gives to the 
lornse;' a rematiMJer. 

591. II. Asimilar devise to the. residuary devisee has.thesama 
.-- Effect "... 

592. - ' III.. But aaitnilar devise to oi^e who is neither. heir appareirt - 

Qr presumptive, nor residuary devisee, gives him a spring- 
. ing interest - , . 

' CHAPTER XIX; -;'\ . - 

LiuiTATIOirs or PSBSoicAL estate, SIHII-AB to XIMITATIOIfS WHICH 
' WOULD CREATB AI^ ESTATE' TAIL IK SEAL ESTATE, AC COB DINO TO 
THE TWELVTB, THIBTEEHTd, AND SEVENTEENTH OF THE POKBOOIBe 
CHAPTBBS. . 

593. '- Chattels cannot be eotaited.' .,'-.' 

598a. - Ceaenl rule resulting frooi this. ''.''- 
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593b.\ _ 1^ Beqowta^o or for a person and the heirs of his body.,'- 

594. "-,' ll- Lraiimtioiis to or for a pcraon, for Ufe,TWi<h remaiiraQrto, 

(h^beirs of his bodjr/which would create aa.esl&te tail ifi 
real ptoperty. - '■ ' ~ ' ' ■ 

595, GroQiM3s«f (h« rule. ■ 

■ EUoR r. Baaon, \0 Ves. 79. Brilton v^Tudning, 3 Merir. 
• - 176. ^' ■■-■,-'.■-" ■ 

996. . IH..l.iR^itatiorrs tp oi* for a Iters'on for ti&,'wiii) remainder 
. - -' t<» the heirs of his body, whici) weutd- not create an «atate 
tail iti real property. 
, WiWrinion V, Son/A, 7 p; & B. 555. ■ 

597. IV. Disposition in fkvournf a person and his issue, ^bich 

' wouldfreate an estate tan ift real property. 
iDgnn'v. Pgnny,lSAenV. 20. \3lt. Gin. V. Bright, USaea, 
57. .Gibba v.lhtt, 8 Sim. 138. Turner v. Capel, 9 
■ ■ SiOQ. 158. ■ ■ 
597a. ■ V. Disposition in favourof apereon and his issue, whicb ■ 
~ • ' vdnld not create aq estate taii in real property. - 

598. ' VI. Executory trufits in favour of s person and bis issue. . 
' . " Stonorv.Curwen.'ti^ixa'.ie'i. - - 

599; . VlT. LitnitatiofiB over on an indefinite faitoie of issue. 
600. ' ^VIII. X.imitationsovOTon'&ilureofchildreuodlyi'Or ofissue 
'within a gfVen time. 
_ Stone V. Ma%Uet 2 Sim. 490. Bradskdtp v. Skiibefk, 2 Bing. - 
, ' New Cas. 188.. ' 



; ' . CHAPT'ER XX. . 

IilmTATIOMS OF PBBSOXAJ. QSTATB TO OB I>T TK^ST FOB TBB- PlBSOm ^ 
WSO 'SHALL rilOH TIKB TO TDfE BE SNTITLED TO SEAL XSTATXS 
BHTAU.BD. , ■ ■ . 

'601.' ' 1. Where "such limitatidnS are not by way of executory 
, . (rust. 

Fordyet v. Ford, 2 Ves. 536. fFare v. Pothitl, 11 Ves. 257.- 
608. II,' Where the disposition is by way of executory trust. 

. 60S. The distinotio;! exhibited in t^ese two rules is in acoordance . 

with ihe distinction made in. other cas«8. ' - 
604^-6; * The"gi0nnd8,of thedietinetion., '' ' ' " \ 

607. - ' Executory tivsts should be construed according to the s^cdnd . 

' ■ ' ■ rule; • ' - 

60S. ; . especially whan, created by inarriage settlement or articles. . 
609—13.. A gift through theibedium-of a-direction, is not necessarily . 

a trust eiecntory.- 
614. Tbe words " so far as the rules of law w41l permit/* preclude 

any intendment contrary to law. ■ ■ ," 

615., Bw ibey do not enable ^ Court, to tie up chattels for any- 

■ iMiger time.' .•',..■ 
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616. ■■ Dttke qf Naeedttk V. Counten qf Lineath,.t Ves. 387. 
Gountas o/ lAncoln v. Dukt qf NewcaitlB, tsVes. sls. 
61?.; - Diffeitnipe of opioioD among the Judged. 
- 618i. . ObservatioTis oif Lord Loughbbrou^. 
619.- Oteetvatious of.Lord EldoD i)i the 9atae case, .. 

680/ "■ AaA'm Jervotatv.' Duke of Nor thumberlanti. 
631—3. MeanFng of the expreasions used by Lord Loaghboroogh. 

623. ' A^exficutory trust by Will ought not to be construed & as 

to confer an indeiieasibLe veiled interact, oo thfi fitst tensnt 
in tail of. his birth, 

624. And Id fact bo such conetmctioii; of aa executory trust has 

been adc^ted. 
-Foley T. Burntll, l Bro. 0. C. 374/ was. noi ah ezecntory 
trust. Nor was Vaughan v. Surslem, 3 Bto. C. C. 101. 
Not was Carr V. Lord Erroll, l4.Vea. 4187 ~ 
685. Lord Eldon supposed that directory trusts were synonyttoeua 

■ - . , • with executory trusts. 
686—8. Objection urged by I«rd t^ldon. 
689 — 30. Ohserraitions on soma other remarks of Lord Eldon.- 
-631. - ObserValioDs of Lord Erskine; 
'638. ■ RenuDks thereon. * " . v 

- Gotoer v. -OrosMnor", 5 Mad,-347. 
. 633. Observations thereon. , ; 

634-77. . -G6itcladiiig QhserratuAis on die tiasea abtfrecit«d. -' -. ■ 



CHAPTER XXt - 

. WOaSS AP^AilEKTLY AMOXrimiTO Ttf A MEBI ALTEAlTATtVB LIHrTATIOH, 
;• BVT IN KBALITT COKSTITtTTIHO. A WUAm'pBB ; A1TD TICE-TnSA. 

. _■ . ■ SECTION I. . ■ . " , 

fi3»— 4&. .. \9 General Bule suggested.' 

SBCnoiJ It 
. Certain Hul^ of a more l^eeific Character: ' 



- 646. Derise to a person, and his issue, or bis sons, daughters, or 

children, with, a liinitatioa over on his^'dbftth without 
.. jssue, &C. ; , 

647. !■ Where the aneestor or' his issue take an.i:state tail, or the 

'isstie take a life estate in. remainder, and .such' estate is' 
. ■ ■ - vested and absolutely limited. 

, ^«A/etf T. .SaAfcy, 8 Sim. 358. Doe ^.Jearrod-v^ Bannister, 
7 Mees. & W. 292: ' v ,, - 

648. - - II. Where such estate is contingent, or. hypothetically limi- 

ts.- - 

649. III. Where such estate is in fee. 
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CHAPTER XXn. , , , - .. 

CXBTAin CASES- qp CDinilTIOAAL LIMIT ATIOITS DISTINGblSHBD rBON' 
^AaSS OF MSBE JLTCRHATIVB LIUITAT10K9 ; AltS rttS VSHSA. . . ' 



Geriain'OeAeral Rvk»:9v^e^ted- \. 

650. -lUtroductorf observations.- 

eai — 4, I. Where the prior interest in fee is.not vested and.aBsoIutfl- 
ly Itmiled, and the suhsequent limitation is an alternative. 
Murray v. i/lddenbrook, 4 Ritss. 407. 
655^- II, Wherp the prior interest ia vest*'* and absohiteljr limited,, 

. And the subqeqiiobt limitation is a conditiooat limitation. 
iSVurj-eAx v.'Pftirson, 4 Mad. 413, and observatioBSthbieon. 
BrOtone v. Lerti Ktnyon, 3 Mad. 410, and 'Observations 
-thereon. Bromheadv.HunUHw^iiViaWt.ASy. ffotpa 
▼. Herring, M'Clel; Jt YoQ- 995, and observations there- 
• on,' ■- ' - .. ^ "«i. ■ " ■ ^" 

- SECTION il. ■ , - 

Certain Specific Rules aatoJhe Period to which the Event V Death, - 
uthen mentionid <i» if it. were a Contingent Eveni,ia tobe referred. 

656 — 7. . I. Where' personal estate is limited over "in case'* or^m- 
- the^vebt of" death, and the death is held to bea detith 
: in the testator's lifetime. - ' ■ • . - 

ISnckley r. Simmons, 4 Vta. ISO, and obu-vations there- 
on. ' .Cambridge v. Rous, 6 'Vea. 12. Slade T. Miintr, 
4^ Mad. 144. Ommaneyv. Sevan, 16 y^^^Sl.Crigan 
V. BaiiteSit Sim. 40. ' Lord'.Jitmglv* ▼• Chatmer, 
a Ve*. Jim- 50D. 
658. II, Where personal estate is so limited OTert^arid the death 

is held to be a death in the lifetime of a.prior taker^ 
Hervey v. M'Laitghlin^ 1 Tri. 264. CtarlK y." Gould, 
. T^im. 197. ZflJeunev. i«yettnf.2Beav./70l. Smith 
T. -SmithtQ Sim. 368. . Giles v. Giles, 8 Sim. 360. 
65S> — SO. III. Where personal eitate is so Minuted over> and the death 
-ia held to be a death at sbme other period. 

661, IV. Wbere the gift'over is -intiodnced'b7.other votdJEi of 

■ contingency. - . ■ , - , 

King -Tx^ T!aj(lor, & Vea 806. Turner r. Moor, 6 Vea. " 
A56. Webttn- V. Hale, 8 Vea, 410^ Smart T. Clark, 
3RaSB..3S5. ", -. 

662, .' V. Where .the gift over is not simply, on the event of death. 
663." Grounds of the rule. ■' '. > 

lOoe d. Lifford v. Sparrow, 13 Ves,^359. Oalland t. 
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Leonartti I SwiAa: 161. S. C. l Wils. 189. Home t. 
'Pillans, 2 M. & K. 15. MonMtk y. Nicholt^n, e Keen, 
• . 719, snd obierTatioDS-tiwreoD. - - ' 

' 664. '. YI. .Tlie Mtijae cobstructioD seepos applicable to real estate. 
665; . ^!xceptioD> ■ 

GfiS. " ■ Tbere is howerer a decision against tbe application of this 
construction to real estate.' Bat perhaps, that decision ii 
guestion&bla. , , , ' ■ ~ 

Bwm V. Scdweroft, 2 Yaa, tt. Coll; "640, and observfttions 
, . " (hereon. ■ - . , ... 



CHAPTER XXIII. . 
CBST&in c&sK»orymo condition&l LiHiTATioirs oEPEiiDlirQ ^ktbc 

noN'-DI^>OS*AL Of 'raOFZaTT, SISniTGUtSB'ED FBOM LIlVrATIORS- Ilf 
I>XIAUI''r OF APPblR7<l(ENT. _ ^ 

-667. ' The rule stated. ' - •. - 

- , Bosa w. Roaa, i Jao. 4 WaUt. 158. Culhbert v. Pwrria; 

• ■ ■■■ . Jac.415. - . 



CHAPTER XXIT. 



., 669. ' I.' An interest may be limited to take effect either as an 

alternative, or as a remainder or guaai reminder. 
-~668a. ' II. An interest fihaU',.if possible, be eonstnied as a remain- 
der or ^tfcwj remainder, as veil as fm alternative. 
BrotBanoordv. £idtea)FdB,^VM.3A^. 
'669. Ui: Every remainder or guaai remainder -has the effect of 

- ~ . - ■ '■ ' ' an alternallve limitation,' in caae-the preceding inteieat 
. ■ never vests. ' ■' 
. Toldervjf v. Colt, 1 Voa. & ColL 63J,, and' bbserv&tiona 
thereon. ■ ■ . 

'669a. .. Consequence of the above 'rule, as regards chattels which 
' . " ' . .. ate to'go^to tbe persons entitled to real estates. entuled. 

670. ' Instance of a remainder talcing efi^t as such, though taking 

' effect as An alternative as regards the possession. 
670a. ■ - ' IV. An interest may be. limited to take eSect eithel* as an 
. aHeroative or 83 an iuterest under a conditioDol limita- 
~ ' tion. ■ ■ -. . ~ . -. 

671. V. A mere condKioiial {imitation «ill have the effect'bf an 
- ' ■■ ' aiieraativ^iftheptioj interest nevervesta. 

'. 67U. So alsowill a limitation of a sprin^nginteresl-ofihe seventh 

'. ■ ,-■ kihd. . - :\ % ; - 
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KSSA?^ ON- EXECtJTORY lNTEp:stSk xivli . 

^iadple of the third and-fi^ rulas. . 

Meadow* v. Parry, 1 V, & B. U»4, Hfyrray T. Jona, 2 V_. ■ 

- & B. 313. "MacJcinnori. V. Seweil, 8 M. & K. 802; And 
- obserTAUons tbereoQ. AfatiAt'nnon V, PeoeA, S Keea, 555. 

Wi&Jpv.Aftmai,2Be(iT..a97. - 

Exception: ■ 

Bouile(fge v. Dorril, 2 Ves. Jun, 3'5ff. " 

VI. Conditional limitation" becdmitig 'a ' i<gmaibder in the 
room (^ a prece'ding remainder io fee. ' 

Doe. d. Harris v. Howell, 10 Bar. & Crcs.. 197, 202. ' 
' VII. A fiiliirq interest is oot construed «a interest iinder a 
. coQditioiml limitation or a spriogiDg interest, ^bea it can 
be conathied a remainder. " - ■ . ' , ., ' 

Bat when the preceding fre^old fails^ a future interest^ 

. which would otherwise have been ^ lemaiader, is coil' 
■ strued fi^prii>giDg interest. ' 

And an ulterior inrerest in remtiindet also bdeomes a spring- 

' -tn; .interest, abstractedly regarde(l,'tho)igh. it iaBrtftnam- 
derastegards the'Jess remote springing interest.' 

And; BOr in. othfar caSes^ until a ies? Teluotd future intei^at 
vesta^ an ulterior interest in remainder is a Eprin|tt% in- 
terest, abstractedly considered, though it is a reaiaHider.BS 

'-' reg^B such- less remote future interest. ' -. - ' 

- 2feed.&(;ff/T, AoacAi ^ Man. SSel. 482, ' ' " ., 



CHAPTER XXV. 



67d-r-ei. . I. Tlu^sftBwliiBiladoQ may be a remainder, an alternative, 

and a^onditioQal-Umitatiob,' ' ; - 

68A. '. -II. Tb&-^mev limitation' -mfLf be an -alteinatiVft and an 
. , aagmentative. limitation,, or a nmitalion of a springing - 
\ interest. " , ■ . . ; , 

C83a. - - ' in. Every, more :^ote. limitalioa may be .a remaind^ as'- 
regards a prior limilatiotl, though not limited next after it. 
..Z>t>fd-/fer4«r>T. A/ag^sBai, &£r«8.936. .;,! ., ;.- 



\- CHAPTER SXVI. .-:- . .. - ■-• - 

LWITAtlOttS ItirxitDfip ro. OFSBAtS IH DIKPX^ENT. VXJ9 UTSXCkUO 
,T0 DltFBftEIMT. PORTIONS or, PaOPJCaTT. ' ' ., s ^ 

683. , Limitations may operate in this way. / 

68^. " LA limitation, may be penned-so as to o)Miat«» a co;Qdi- 
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iWiii AN ANALYSIS Of THE TOLtOWlffG 

liobal Ikml^traii and as a IhnHattotrof » eprifaging iDterest, 
ID regard to different ^rtidns' of ^ropaity. 
665. II. AJunilattoa may be so penned as to operate as an alter- 

- " . ; ' natire and as another kind of limitatiop^ in regard to ,di^- 

' ^ ferent potfiota of property. 

686, Otijection. -* •. - • 

6.87^ - : Halcolmf. Jh^Ior, » Ross.. & M.^16, and obaervattoDs 
thereon. ^ ■ . 



PART m.: 



SUI^S AND PRINCIPLES RELATING TO MISCELLANEOUS POINTS 
- IN TOE LEARNlPCi OF EXECUTORY INTERESTS. 



. '. . '. . ■ ; CHAPTER I.^ ■ - 

07 the' XTTtCT or TBB H0M-F17£VIL)IENT otf CONDITIONS . 
F9ECEDENT AKD MIXED. , - 

- I. Effect of the non-fulfilment of direct conditions plecedsnt 
and mixed, where the limiuttOD isncna mere alteiHati^e, 
M regards the inWest to "be created, 
and as regards the interest to be defeated. ' 
.',- ' t, Where the eyeot happens nhder other circumstsncetlban 
. those specified, and the limitation is not a oiere alternative 
limitation. . ' - 

578. 2)(c*en V. C&rfc, 2 VoH. i GoU. 578, 
, 2. Where aliEoitatien tiveris on the not leavipg- issue, gene- 
." rally, and not merely on 'the notjearing issue who can 

■ take under the prior timiiations. 
- poe i._ Rew i. Lucrafi,S Bing. 386. ^ndrff v. Ward, I 
Hubs. 260. * . - 

n. Eff^t of ihe non-ekklenca of the objectsf of a oondilional 

limitation.. ' .. - ■ 

SrMther V. fftlhcS, 9 Ves. 833. Harriston'v. Fortmatt, 
' ■'_■ 5 Ves. fi06. 
694. - III. Where the limitation is a inere alternative limitation. 

: esfi. PriBciple of <he distinction. - ,■ " 

frostundge t. Groombridge, 6 Sim. lit. ' tSiton v. Brooka, 
- "7 Sim. 204, and obselTations thereon.- -' '- 
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696. What conditions are void. - 

1. Moralljr wrong or ciTtllyunlawfal. 
8. Repngnant to a rule of lav. 

3. Contrariant in themselves. 

4. UocerlaiQ or ambiguous. 

5. Restraining from suffering a recovery or levjing a fine 
within the stat 4 Hen. Vfl. and 3g Hen. VIII. 

6. Impossible. 

7. Too remotely possible. 

697 — 8. What is tod remote a possibility. 

69S. I. Effectof the inTalidity''of conditions precedent. 

700. II. Effect of the invalidity of conditions subsequent. 
700(1. III. Effect of the invalidity of a mixed condition. 

701. IV, Effect of the invalidity of a special or collateral liipita- 

■ tion. 



CHAPTER III. 

or THE TIHE rOR THX TESTIVB OT R£UAJSD1B3. 

703. , I. A remainder must vest during or on the determination <4 

the particular estate. 
70S. Orouhds of the rule. 

703a. H. A remainder may fail as to one part only. . 

703b. UI. A remainder may fail as to some persons only. 

704. A remainder wheu it has vested in possession, anc[ not merely 

in interest, in some persons, cannot open and let is others. 

705. Oroands of the rule. 

Mogg V. Mogg, I Meriv. 654, and observations thereon. 



. SECTIDN L 
7%e Oeneral Rule dgaintt Perpeluiiies atated and explained. 

706. The rule stated. 

707. Reason for fixing a limit 

708. Reason for adopting the limits fixed by the rule. 
Vol. II.— G 
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Sulea qf amort Speeifie Character for determining whether or not a 
Limitation ia loo Remote.- 

709. - I. A litnitatioti mast be such as mutt take effect within the 

pr^cribed period, if at all. 
710; Hence limitations to children of persons not in ease at the 

date of the will are not good. 
f/irnold v. Cohgreve, 1 Riiss. & M. 209. 
710ai Nor are clauses designed indirectly yet virtually to limit 

' ' estates lo the issue of the atiborti person as purchasers. 

71 1. II. But limitations to unborn children of persons in ease are - 

good. 

712. It has been thought that a life interest cannot be limited to 

an unborn person. 
Hayet v. ffayes, 4 Russ. 311, and observations thereon. 

713. An estate for life may be limited to an unborn person. 
7J4. III. LitnitatioDs on an indefinite failure of issue. 

715 — 16. Two preliminary qaeslions. 

717. Answer to these, as regards real estate. 

718. Answer to the first question, as regards personal estate. . 

719. Personal estate canoot be entailed, and a limitation over on 

an indefinite failure of issue is void for remoteness. 
The construction of such a limitation is the same, where the 
• prior taker has a life interest only. 

Everest v. Gelt, 1 Ves. 286. Chandieas v, Price, 3 Ves. 93. 

Campbell v. Harding, 2 Russ. & M; 411. Candy v. 

Campbell, 2 CI. & Fin. 421. Monkhoute v. Monkhtnue, 

3 Sim. 119. Dunky, Fenner, s Rus & M. 566; and 

observations thereoif. 
719a.- IV; Limitations over on failure of heirs. 
'GW^(A* Y. Griewe, 1 Jac & Walk. SI. 

720. ' V. Trusts of a term limited previous to an eUate tail. 

721. . . VI.' Interests to vest on the siistaininga ceftain character. 

Lord Deerhurst v. Duke of St. ^Ibdn'a, 5 Mad. 238. S. C. 
nom. Tollemache.v. Lord Coventry, 2 Clark& Fin. 611. 
Ibbetsonv. Ibbetson, 10 Sim. 495. Bankea i.' Le Dea- , 
■ pencer, 10 Sim. 576. 

722. VII. Where the vesting of a devise or bequest to a class is 

suspended till 'a certain age, and some of them may not 
be in ease till too late a period. 
Leake v. Robinton, 2 Meriv. 363, Porter v. Fox, 6 Sim. 
465. Ztedi/v. fPafce, 8Sim.615. 'Newman w. Newman, 
10 Srm. 51. Cromek v. Lumb, 3 You. & Coll. 565. 

723. Distinclion suggested, that some should take-tmder the will, 

where none could take in case of -an intestacy, but that 
none should take under the will, Where they could alt 
take in case of intestacy. 
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7B4. ObjMtion amvered. 

735. - y III. Where a teatator gives to som&only of a class, to beep 

within the rule against perpetuities, and yet limits over 
on failure of the wholectass.' 
ElUeombe v. Gompertz, 3 M. & C. 187. 

7£6. IX. Where a testator gives to some only ot a class, without 

transgressing the rule against perpetuities, but, in terms, 
liinils over on failure of the whole class, and yet appa- 
rently intended to create a- mere alternative interest 
Trickey v. Trickey, 3 M. & K- S6a 

727. X. Where an alternative limitation is void for remoteness. 

728. XI. Interests under particular or qualified powers must he 

such as would have been good if created by the deed or 
will containing the power. • 

729. XII. Btit interests under general powers need not be of such 

a character, ,- 

730. Reason of the above distinclion. 

731. XIII. Powers to arise on an indefinite failure ofbsue. 

732. . Reason for the foregoing rule. 

^rwioKi V. :Boo/ft6y, 2"Sim. & Stu.'465." "" ■ 

733. XIV, Pofrers of appointment among a class of persons^ 

some of whom will prohably come in ease within the 
period prescribed, by the general rule. 

734. Reason for the foregoing rale. 
Rotiikdgz V. Dorril, 2 Ves. Jun. 358. 

735. XV. Powersofsale. 

- . SECTION III. 

Certmin Points eonneetedwiih the Doctrine qf Semoteneas, 

7i36, ' 1 Where the absolute interest is afterwards restricted to a 
life interest, with a limitation over, which is void for re- 



737. ' II. Remainder aflertoo remote an interest. 

738. ' III. Money raised by a term well seated, the us«s whereof 

are void for Tomotcness. 
- Tr^onioell V. Sydenham, 3 Dow. 194. 

CHAPTER V. , . ■ . 

OK tAe ksstraints imposed on the accumulatiom of the incshb 

or XBAL AKD PERSONAL ESTATE; AND OF THE DESTIETATIOR OF IN- 
COME SELEASED . PSOM .ACCrHUI.ATIOI[, OR ACCRUINQ BEFORE THfc 
VESTINO OF AH BXXCUTOBr DeVISS OK BEQUEST. 



The Jiccumulatio'a allowed be/ore the Statute. 
The rule slated. ' 
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Lord Southampton v. Marq\aa ef Ihrtford, S V. & B. 54. 
Marthall v. Holhtoag^ s Svaos. 451. - 



The Peripda to which, except in certain caies, Accumulation it 
restricted by the Statute, 

738b. Origin of the stututc 39 & 40 Geo. III. c. 98. 

738c. Enactments thereof. 

sficnoN III. 

Obtervationt and Deeiaiona respecting the Restrictions imposed by the 

Statute. 

738d. . L The statute applies eren to acoumnlatiojis in favour of 

]>ersoiis taking vested interests. 
738e. ^ II. It applies even where accumulation is not diracted, 
73Sf. III. Acontnulations are 7oid only as to the ereatual excess. 

.738g. ~ IV. Accumulation void after SI years from testator's death, 

though it has not lasted that time. 
738b. V. Whether accumulation may be made during minority of 

pet^on not in esse at grantor's or testator's death. 
Haiey v. Bannister, 4 Mad. 278. 

SECTION tv. 

TTie Saving Clause in the Statute. 

738i. " Words of the Act. 
- 738j. Meaning of the word interest in the second exception. 

738k. An annuity is not an interest wi^ia the second exceptioiL 

Shaw r. Shodea, I a. k. C. 135. 

' - . ' SECTION V. 

Of the InUrmediaie Income accruing be/ore the Vesting qf an Bx- 
eeutory Deviae or Bequtat. 

739. I. Wher« there is no disposition of the intermediate free- 

hold. - 
739a. Observations of Lord Brougham on the position of the heir 
at law. 

740. . II. Where there is no disposition of the intermediate income 

of personal estate, or only a partial disposition which is 

not for the benefit of the person to whom the executory 

beqiiestls made. 
Olanvil Vi Glanw'l, 2 Meriv. 38. 
740a. Ill, Where the intermediate income of personal' estate is 

partially disposed of for h^ benefit. 
Harris Ti Lloyd, Turn. & R. 310. 
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741. IV. Where there is a rendaary devise 6c bequest. 

PIHppt v. WiUiama, S Sim. 44. S. C. nom. ^cltertr. PMppa, 
3 Clark & Fin. 667} 9 Bligh, 430. 

" SECTION VI. 

7%e Dutination tff the Income- rettaud from t^eeumulation by-the 

Statute. 
Words of the Act ^ - 

Effect of this dause. 

I. Where the trust for accumulation is engrafted oo a rested 
iutereat, and the income goes to the person baring such 
interest. 

II. Where it goes to the residuary devisee or legatee. 
Grounds of the rule. ' . 
Crawl»u -t, Crawley, 1 Sim. 427. 

III. Where it goes to the heir or next of kin. 
Grounds of the rule. 
M'DoTutld V. Briee, S Keen, 27$. Eyre v. Maraden^H 

Keen. 564. 



741a. 
741b. 
741c. 



741d. 



741e. 



743. 
744. 
745. 
746. 



747. 
748. 



CHAPTER Vr. . ' 

or TBB TRAHSUISSION OV. ZXBCtnEDRr IHTBRXSTS. 

I. piririon of executory interests with' reference to the cai>»- 
ctty of transmission existing at die time of their limitft> 
tioD. 
. 1. Transmissibfe ia all^rftnts. 

S. TTntransmissible. 

3. Transmissible in some eyents only. 

n. Division of exeeutory interests with reference to the ca- 
pacity of transmission existing at the death of the peisotis - 
entitled thereto. 

1. Transmissible. 

S. Untiansmiasible. 



751. 

752. 

753. 

754—6. 

756". 



CHAPTER VII. 

OT TBS ALIXVATIOH OV BXBCUTOKY iHTBBXBTB. 

li By assigtuneat in equity. 
II. By release. 

IIL-By devise before the stat. I Vicl. c. 6a 
By devise under stat 1. Vict. c. 26, s. 3, 
IV. By estoppel and conveyance,- 

Doe a. Brvne y. Marty n, 8 Bar. & Cres. 527. Doe d. 
CAmfot<»T: 0/nwr, 10 Bar«&. Cress. 187, 190. 
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CHAPTER VIII, 
or THE soproBT or coKTmaBirr bemairdsbs. . 

7fi6a. CoQtingent remainder for years needs no preceding freehold. 

757. Bat a contingent freehold remainder nrast be supported by 

a preceding freehold. 

758. I. A contingent remainder of the measure of freehold must 
, . be originally preceded by a vested freehold. 

759. A freehold interest not so preceded cannot be a remainder. 
76a 1. A vested fxeehold interest alter a term for yeara is not a 

remainder. 

761-^. 2. A contingent freehold ititerest lifted after a chattel in- 
terest at comipoa lav, la not a remainder, and is void. 

76Sa. a. A contingent freehold interest limited after a chattel in* 

terest, by way of use or devise, is good, but not as a re- 
mainder. ' 

7fi3. 4. A freehold interest limited by way of use or deviae afler 

a contingent interest Dn[y,isgood,bntnDras'a'remaiader. 

763a. 5. A freehold interest limited after a contingent interest ot^jy 

at common law, is not a remainder, and is voi± ^ 

764 — 5. II. A contingent remainder most continue to be preceded by 
a vested freehold capable of enduring till the vesting of 
the Temainder. 

765a. But' not necessarily by the first preceding estate. 

i7€5b. - lU. Not necessary that the precedii^ estate ahould be rested 
in possession. 

765c ' IV. A preceding edate is not oecesaary, where the Ig^ 
estate is in trustees. 



The Deitruetion of Contingent Semainders created out qfa Legal 
Fee Simple in Freehold Hereditaments. . 

766. ' A DODtingent remainder is destroyed by the determination of 

the sole subsisting preceding estate before such remainder 
vests. ■ ' 

767. This determination may happen in various ways. 

768. . I. By regular expiration. 

769. ' . I^I- By disseisin and tolling of the right of entry; 

770; lit. By the destructive operation of a feoffment^ fine, or 

recovery, by the tenant of the preooding estate, 
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77-1 — 3. w^hether he is beneficially eotttled or not 
774 — 5. ' It is the destruction, not the transfer, of the particular estate, 
which destroys a conHiigent remainder. 

776. , IV. By forfeiture. ■ 

777. v. Byinei^r. ■ - 

778. 1. By act of the lenaat for life or in tail. 
(1) By acceplancie of ihe reversion. 

<9) By surrender, baj^in and sale, or lease and release to 

the remainder-man or reversioner. , " 

(4} By bargaiil and sale, or lease and release, where the 

tenant for life has also the immediate remainder or rever- ■ 

^on.^ , . 

.(5) By joining the remainder-man or reTersioner in a eon- 

veyance. ' - 

779. S> By desert of the inheritance on the particular tenaiit 

subsequently to the taking effect of the particular estate. 

780. 3. But not by the descant of the inheritance on the' particu- 

lar tenant at the moment of Ihe.takipg effect of the par- 
ticular estate. 
780a. -4.' Nor by the union of the particuUr estate and (he inherit- 
ance under the conveyance by which, and at the time 
wheDj both were created. 

781. Trust estates to preserve contingent remainder. 
78S. Mare rfg^t of entry in the trustees is sufficient. 

' SECTION II. 

7%e Destruction of Contingent Itemaindeta created out qf an Equi' 
table Fee Simph Estate in Freehold EttredttamentSf or an Bqui- 
iable Subordinate Fee Simple in Copyholds. -> 

783. No liecessity for the continuance of a particiilar estate where 

the legal estate is in trustees. ■■ __ 
ObservatifHis of Lord Etienborough.as to this point.' 

784. Cestui que trust for life catmot destroy a £0Qtillg.eDt re- 

mainder; _ V . 

785. hnt ces/ui'yue trust in tail may. . " 



I%e DestruetJMn qf Contingent ^mainders created out t^ a Legal 
Fee Simple in Copyholds. 

786. 1. Where the preceding esute ezpirearby original lioulation, 

the remainder is destroyed. 

787. II. fiut where the preceding e^ate is determined by act of 

the tenant, the remainder is not destroyed. . 
"788. ' ' III." Remainder destroyed by epfranchisetnent. 
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7%e JDatruction ttf Contingent Semainden created out ^ Btiaita 
pur autsi vi«. 



7%« JieatruetUm fff Sxicutpry Jntereat* not limited by way qf 
Remainder. 

78». By teooreTf. 

790, Not by mere alteration in- estate. 
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PART I, 

THE VAMODS KINDS OF INTERESTS, ANB THE DIFFERENT 
SORTS OF CONDITIONS AND LIMITATIONS ON WHICH THEY 
DEPEND OR BY WHICH THEY ARE CREATED OR AFFECTED. 
ANALYTICALLY ARRANGED, DEFINED, AND DISTINOUISBEa 
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CHAPTER THE FIftST. 

TKi rnmrnforr xnos ot cohditioss, oir wbjcb nrru- ; 

Xm KAT DETEBD, OH BT WHICB TBST HAT M AT- 
rxCTEB, ASALTTICAIXT AESAITOCD, DXrlNKO AHS D»- 

TDtetriiBiD. 

1 It is iBipos^ble to obtain an accurate Imowledge ofKamrMm 

tbe interests which form the sobjeet of the following of condriiona 

EBges, vitbout an accurate acquaintance with the varioua ia esseaiUIy 
inds of conditions on' which they ()e|>encl,or by which they aecesoary. 
jnay be affected. 
8 Conditions, in the widest sense of the term, may b4 DiTiaion oT 

be divided into cooditioiis, 

I, Express, which ate either , - , ia the widest 

1. Direct, or aenaeof the " 

9. IndirecL ' torm. 

n. Implied. 

3 Again } they may be divided into A aecond di- 

I. Conditions properly so called. viaioaofcon- 

II. Defeasances. ' ditioDfl,iDtbe 

III. Special or collateral limitations, in the origi- widert aense 

Dal sense of limits or bounds. of the tenn. 

4 Conditions properly so cttlled may be distribnted into Diviaion of 
several kinds: conditions 

I. General conditions. properly so 

1. Subseqaent,orsimplydestructive, which, called. 

as affecting lands or tenements, are 
either- 

(1) Of the concise or implied form, or 

(2) Of the UDConciseor explicit form. 

2. Precedent, or simply creative, 

(on which the following interests depend: 

viz. 
Interests limited hypothetically; [ * ] 

Springing interests ; 
Alternative interests ; ' 

Contingent interests in tbe whole or tbe 

immediate part of a rever^on, and 
Contingent remainders.) ' 
5. Mixed. 
(1) Destructive and creative, 
(on wtuch the fbUowing inteiesta deptodf 
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[ 4 } I. 1.] AN ORIGINAL VIEW [§ 5—11. 

iDtereau under angmentatiTe limitatioos. 
laterests under diminueut limitaliooa ; 
and 

Interests under conditional limUations.) 
(S) DeatrtKtiffl aadaceeleratiTe, 

or clauses of cesser and acceleration. 
IL Special conditions. 
Definition of ■ An express conditioit, as the term imports, is a 5 

BQ expreu condition expressed in words: and it is sometimes 
condition. termed a cohditiom iit deed. (a) 

— of an im- Ak ^implied condition, which is sometimes term- 6 

plied condi- ed a oonditior in law, is a eoadilioQ whicb is not 
tioo. expressed, but is annexed by constrnctton of law, for the 

avoidance of an estate in a particular eveat.(£) 
— oTadirsct A direct cosditton, iu its widest scn8e,is an hy- 7 

condition, pothetical or suppositire member of a sentence, upon 

which (he creation, eotargement,diminnlion, or defeasance of 
an estate, or the suspension of the beneficial interest in . 
._ of ao in- property, expressly or constructively depends. < Ait 8 

direct coodi- ihdibect cokditjoit is one that, in certain cases at 
tioo. least, is denoted by the word "for," in grants of one thing 

for another, which is not granted or covenanted to be given 
or done in retum.(c] 
— ofageDa- A 'qskebal aoNDiTioN[(/j is *a clause providing, 9 

[ 5 ] or constructively importing, that an estate shall be 

ralcondiiioD. created, enlarged, diminished, or defeated in a given 10 
Sea § 16. event.(e] A 'speciai. condition is a clause which 
DefinitioD of merely suspends an estate, or the beneficial interest therein, 
aspecialcoa- to answer a special purpose. Of this natnre are clauses that 
diUoa. provide, that in case the rent reserved on a lease shall be in 

Eliamplea of ■''I'B&'i 'be lessor may enter, and hold until the arrears of 
special con. "ut be 8atisfied;(/) and clauses Bprovidiag,that when any 
ditioos. heir of the grantee of a rent newly created, should be under 

age, the rent ^tould cease during his non-age ; and clauses 
whereby lands are limited to the use, intent and purpose, 
that if a rent-charge should be in arrear, the grantee, his 
heirs or assigns, might enter until the rent should be paid 
and satisGed.(f} 
Division of General .conditions ere usually divided into^ con- 11 
fleonral coa- ditions precedent and subsequent(A). But it would 



o) See Co. Lilt, aoi a. Shm. T. 117. 

'b) See Shep. T. Ul, 118. Co. Litt. SOI a; 832 b. l,itt. J78. 
c) See Co. Litt. 204 a. Shep. T. 124, 135, and note 17. 
[d) See Co. Litt. 203, Butler's note 13). 
'-\ See Co. Litt. 204 a. Shep.T.lIT^ 
) IJtt. 327. Co. Litt. 208 a, Butler's note (3). 
) See Feame, 637, 538. 
(i) Co. Litt. 201 a. Shep. T. 
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I. !.]• OF EXECUTORY IKtERESTS. [§ is— 17. t * 3 

M«m that they m«y be more pre|>etly dwtributed, na above, 

. into subseqde&t, precedent, and mixed. 
19 A ooKDtTioET stTBSEntjBMT li a direcl dondition DefinitioDof 

that is 'annexed to en estate or interest created by a coodUioD 
a previous clause or instrnment, and upon the fulfilment or subaeqnsnt. 
upon the breach of which, according to the form of the con- 
dition, such estate or interest is (o be prema(itrel7(i} departed See ^ 28, 84, 
or determined, and no other estate is to be created in its 86. . 
room:(ft) as, 'where a lease is made for years, on condition See § 14A. 
that the lessee shall pay lOA to the lessor at Michaelmas, or 

else his lease shall be void.(/) 

13 A cowDiTiow PRBcesKNT 18 a direct condition ofacon- 

which is not annexed to an estate created by a pre- ditioa prece- 

tious clause OF instrument^ but "upon the fulfilment of which dent, 
an estate or interest is to arise or be created: as, where it is Sea ^ 149, 
aereed that if .A^. pay me 10/. at Michaelmas, he shall hav6 C ^ ] 

such a ground of mine for 10 ^ean.{ll) 137, 147. 

14 A MixKD ooKDtrroM is a direct condition, which — ofambEed 
is annexed to an estate created by a previous clause c<»iditioD. 

or instrnment, end is destructive in its operation as regards 
that estate, and creative or acceleraiive as regards another 
estate. 

15 There are two forms, as we have already seen, Twolbmwof 
of conditions subsequent, as they affect lands, or conditions 
tenements. Bubse<iuent. 

16 A condition subseqtient of the coKcrsx or nr of a «hi- 

pLixD roBH, is a proviso subjoined to a grant, lease, ditioa suba&- 

Or devise, and beginning with the words, on condition &c., qwot or tba 
provided &e., Or so that Stc, or, in the case of a lease for concise or . . 
years, with words of a similar import, and not followed by implledfbnn. 
any remainder over, or by any stipalalion or regulation for ^ | 80, 
the reverter or transfer of the property, but "«* vi propria, ™ t 1^» 
(m) conferring "on the donor, devisor, or lessor, and his re- 1*^* 
preseotaliyes, the right of bringing an action to avoid the 
estat«.(n) 

17 A condition subsequent of the mcoirctsx or ^f ^ coj; 

sxpLiciT form, is a sentence subjoined to a grant, (jition Ribw- 

lease, or devise, providing, in terms or In effect, that, in a quent of the 
given event, the property comprised in snch grant, lease, or uDconebs or 
devise, shall revert to the donor, lessor, or devisor, or his explioitlbnn. 
repre8entatives,(o) before the estate created by snch grant, 

(t) See Piesl. Shep. T. 117, 118, 127. 
. h) See-Shep. T. 117. 
H)3bep.T. IIB. 
(W) Shep. T. 117. 

(m) See UtU 328, 329. Shep. T. 1 81 . 
(n) See Preet. Shep. T. 163. 
(«} See Sbep. T. ISO, 127, 149. 
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( « 3 '• »J AN ORIGINAL VIEW [§ 18-^1. 

)mm, or devise, dialt hav« filled l^> tb9 BMBSura of dantk» 
given to it tbeteby, tni vservkig tO'Coa&r ob him and them, 
ia that eVeot, the right of bringii^ wi ftctioD to aroid ths 
Qstato accordingly, {p} 
IVb two The folloving pasuige from Sheppard's Tooebatone wilt 

ferns orcx)B> dearly olncUUte the foregoing defioitiona of tfas two 
ditioBi miIh diffeteot fomuofcoDdttionsaubsequrat: "Snow 1& 

•equent il- therefore, that, for the most part, cooditions have 
r 3 ] • . -eondilioiui words oa their fiomi8|>teee, aod do begin tbeie-. 
fwtraied. vith ; and thai, uuoogst these \rord«, there ace Ituee woids 
that are most proper, which, io and of their ova oature asd 
efficacy, without any additioa of other words of re-eatry in 
the concliisioQ of the condition, do make the estate condi- 
tioaal,ssprovtni, i7a9«o</i8nd tub eonditiane. And tbere- 
ibre, iiJl. grant lands to B., to have and to -Hold to him and 
bis heirs, provided that, or so ^, Or under this coDdition, that 
' B. do pay to .4. lOA at Easter next; this is a good coudition ; 
and the estate is conditional, without aoymore 
words. But there are other words, as, Si, »i eon- 19 

iingat, and the like, that will make an estate con- 
ditional also ; but then ibey must have other words Joined 
with them, and added to them, in the close of the condition, 
as, that then the grantor shall re-enter, or that then the estate 
shall be void, ot the like. And therefore, if A. grant lands 
to B. to have and to hold to him and his heirs; and if, or, 
but if it happen, the said B. do not pay to Jl. \0L at £aster» 
without more words, this ii no good condition ; bat if these, 
or such like words be added, that then it shall be lawful for 
^. to re-eoter ; then it will b^ a good conditioo."(s') 
D^'^?" "'^ Mixed conditions in general have already been - 20 
*^'*™5°?' defined. A mixed conditiMi of the dxstroctivs 
Ahon of Uw ^j,p cBiATivB KiKD, Iss direct condition that is annexed to 
d'cTMri ^* estate created by a previous clause or instrument, and 
^ . ^" upon the fulfilment of which, such estate is to be defeated. 
See 6 12 19 ^"'^ another estate is to arise in its room. 
I7_ ' ' These last-oientioned conditions, however, which arc heA 
Mixed con. tinned mixed, or the limitations of which they form a part, 
ditioiia some- ^^^ frequently designated conditions precedent, in contradis- 
timee tersied tinctioD to those oonditioos proper which are termed condi- 
raiQcedent, ^'^''^ siibsequent, and are umply destructive. And, on th6 
and some- odier hand, they are sometimes termed conditions subse- 
timea subse- quent, in conttadistinctioo to those clauses which are simply 
queot (svative. 

Mixed con- From these mixed conditions, we must be care- SI 

ditioDB dis- All to distinguish those conditions subsequent in 



S 



p) PiMt. Stwp. T. 153. 

' ' Sli«p. T. ISl, 1»S. SntlKCo. LiIt.S>0,«3I. 



c»-.zcdb,Googlc 



L 1.} OP EXBCUTORY INTERESTS; [§ 23. [ 7 ] 

irhich the act requirad in die condition to be performed, is, dngaished 
to create an estate: as 'where one makes a feoffment [ 8 ] 

in fee, on condition that the feoffee ahall make an estate froin certain 
back again in toil to the feoffor, and his wife, before such a others. 

day.(r> 
22 A HixxD condition of the DEsraircTirB ars ac- Definition of 

CXKBRATIVB KIKD, Of, A CLAUSK OT CKS3EK AlfD a mixedoOU- 

AccxLxaATioK^is a proviso foUoving the limitation of sere- dilioa of the 
ral sncces^ive estates in the same eabject of property, and in destiuctive 
efiect directing, that, in a given event, one or more of the and aecele- 
first limited of such estates shall cease, and the estate or ntive kind, 
estate* in rematoder be therenporl accelerated, aud take 
effect 8S if such first limited estate or estates had expired 
according to the tenns of their original limitatioa. 

Lands wtere devised to B, for life, remainder to trnstees tj^ Earl tf 
to fHeserve, &c., remainder to A.'s first and other sons in tail Scarbo- 
male, \rith similar remainders in favour of /., a younger rougk v. 
brother of £., and his sons, and of F., another younger bro- Doe d. 
ther of A., and his sons, and of other younger brothersof A., &inIe,SAd. 
and their sons, respectively. And the will contained a pro- & El. 897. 
viso, that if the title to a certain Earldom should descend to 
any of them, the said B., I., F., &c,, or to any of their sons, 
(within any of the lives, &c.} then, and in such case, and as 
and when the title should oome to him or tbem, the estate 
which he or they should then be entitled to in the lands, 
under or by virtue of the will, should ceasej determine, and 
bectaue void t and the lands should immediately go to the 
persoa or persona, wlio, under the limitatLons aforesaid, 
should then be next in ceniainder expectant on the decease 
aud failure of issue male of the person to whom the title 
should 80 come, in the same manner as such person or per- 
sons so in remainder would take the same by virtue of the 
will, in case he or they tn whom the tilte should come was 
or were actually dead without issue. The title descended 
' to B., while in possession of the lands, whereupon / took pos- 
session; and he and his eldest son joined in suffering a re- 
covery. It was held by the Court of Eichemier Chamber, 
reversing the jndgment of the Court of King's Beach, that the 
proviso wasa proviso of cesser and determination only of the 
old estates, so as to accelerate and let in the enjoyment of the 
remainders over, and not a proviso which created any new t ^ ] 

estates in remainder; and consequently, that, by the recovery, 
tbfr old remainder for life in J^., and the old remainder in tail 
in bis son, were effectually barred. (3 Ad. & El. 965.) For, 
as Lord Chief JtBtiee l^ndat observed, the effect of the pro- 
viso was, that if the title descended upon a tenant for life, 

(r) Piwt. Shep. T. 134. , And se« Utt. 363— 8H. 
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the Mtate of tnch teoant for life, aixl the avtalas tail in 

lemainder in all his sons auccesuTely, ceu«d, by necenRry 

implicatioa ; if it (Ifisoendod upon one of the bobb, the tenaau 

in tail, the estate tail in such son of the teDsnt for life failed 

only, and the manon voald go over to his next brother in 

tail. (lb. 988.) And that lb? remaiDder-mea were to talu 

as if the prior estates had determinad by the natural course 

of their detertninatioB, vi7. the death of the person to whom 

the title deacended, and the failure of his iaaue, wluch prori- 

sioQ pointed to the men blotting out of the prior estalee, axtd 

to the . acoeleratins the old estates in retnainder already 

created by tbe wUT^and oot to the creating of new cstatesi 

(lb. 967.) 

* DsneAsaiiozs an proTisoes of the same inpoit S3 

-D«4n)lian<^ and efficacy as proper condittons'-aubaeqaent, but 

sdefeaMuoe. are contained in a distinct deed, either delivered at the same 

* Se* ^ 12, time with the deed to which the condition relate«,or, except 

16-19. in the oas^ of things executory or cbatteU, delivered sifter the 

deed to which fbe oendition relatea.(«). 



[10} CHAPTER THE SECOND. 

TSa DimBiRT sntBS or uhitatiomb, jm tbe oatantju. 

BBKSX Of LIMtTB, BT' WHICB tm-BRCSTS MAT BS BBB- 
BBBBD . SBTaaitlirABLB, aBALTTICAIXT ABBAH (IBS, !»• 
' riHBD, An SUTIH09I3HBD. 

Two senaesGaBAT confusion has fre<^ueutly arisen from not S4 

of the word observing that the word UmitatioD is used in two - 
"BmitatiOTi," different senses; the one of which may, for the sake of coo- 
*'*■ — _ ^ venience of distinction, be termed the original sense ; nama- 
the origiiial ]y, (hat of a member of a sentence, expressing the limiis or 
*nse, bounds to the quantity of an estate; and tbe bther,the deriva- 

and the deri- tive sense; namely, that of an entire sentence, *creating(a) 
vative seiue. ^nd actually or constructively matkiug out the quantity of 

an estate. 
See § 3. In the preceding chapter, Conditions, in tbe S5 

widest sense of the term, were divided into Condi- 
tions properly so called. Defeasances, and Special or Collata- 
ral Limitations ui the original sense. The first two formed 
the subject of that chapter. It will now be necesaary taint- 
ly to treat of the third. 

(<) See Co. Litt. 330 b ; 3S7 a. Pj««t. Sbep. T. 130, 
(a)fcePn«. 8hep.T. 117. 
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86 A limitation, io tha original wdm of a limit or Definition oT 

bound, which, a# well as an implied oondition, is a limitation, 

^■omeliuMs called a condition in law,(i] is a restrictire ex- in the ori- 

{Mtasion, which Berves to mark out the limits or * bounds of nnal mow. 
an estate, (c) See § 8. 

S7 Such Umitations may be divided into— SeeVl^il*- 

I. General. »*• 

1. Expressed. Divisioa of 

2. Implied. sticli limi- . 
JI. Special or collateral utions. 

1. Regular. [ U ] 

(1) Direct. 

(2) Indirect 

2. Irregular. 

88 A acHEBAL limitation is a restrictive expression. Definition of ' 
which d^ermines the general class or denomina- & general 

tion, in point of quantiljr of interest, to which an estate be- limitatiotk 
longs, by confining it to the period during which there shall 
be a succession of heirs general or special, or of persons iill- 
ing a given corporate capacity, or to the period of a life or 
lives, or of a certain number of years. 

89 ■ It is necessary (o the very existence of law, that Necflssityfcr 
estates should be distributed into certain classes, o'y^'o". °» 

fcnowa by certain denominations, and that every estate ^'*'®' '°"» 
should be refer&ble to one or other of these classes. And ^-^|^ueml» 
hence a general limitation, which, as we have seen, deter- ^^^ ^ oenord 
mines the general class and denomination to which aa estate jimita^n to 
belongs, is incident to every estate. ^g„ a,^ig_ 

30 The general limitation, however, may either be n^nanil lim. 
expressed by the words of the instrument creating jtations eith^ 
the estate, or may be implied by construction of law. ^^ express or 

31 Thus, where land is granted to v9. and his heirs, implied. 
the words, "and his heirs," constitute a general Examolea of 

limitation: they serve to mark out the limits of (he estate; exprem sen- 
to aaceitain the quantity of interest ; and thus to determine ^^^1 n^j^. 
to what general class and denomination the estate faelongn; aiioos. 
denoting that the estate is one of that class of estates which 
are termed estates in fee. And similarly the words, " and 
the heirs of his body," "for life,'* "for years," are general 
limitations, denoting that the estates are respectively ea- 
. tales tMl, freeholds not of inheritance^ and chattel 'm- 



38 Where land is granted to ^. and his heirs for 

the life of B., the words, "(en the life of B." 

form the general limitation.' 'Tbe;words, "and tus heirs," 






b) Co. Utt.234b; 886 b. 
' ■ Shop. T. 117. 
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ire not Tord* ot litnitation, in this cast ; bat point oat tha 
persons, vho, according to the common opinion, vera to 
take as special occupants, daring the reaidus of B.'a life, 
after the death of W. Where the words, " his heirs," are 
words of limitation, they denote a fee ; whereas, it is allowed 
[ 13 ] on all hands, that the grant in qaeation does not create a fe* 

of any ]tmd.{d) 
loatancea of Where land is devised to ^. for ever, the general 33 

implied ge- liniitation, " and his heirs," is implied. So, where 
neral linut> land was devised to ^. indefinitely, before the year 1838, 
•tiona. the general limitation, "for life," was implied by construc- 

tioa of law. And now,by the stat. 1 Vict. c. 36, where land 
is devised in that manner, by a will made since the begin- 
ning of the year 1838, the general limitation, " and his 
heirs," is implied: for by that statiHe, such a devise will 
pass the fee. 
Defioition of A bpicial limitation is a qaalification serring to 34 

a Bpecial or mark out the bounds of an estate, so as to *de(er- 
Golfaleral U- mine it, ipto facto, ia a giren event, without action, entry, 
mitation. or claim, before it would or might otherwise expire by 
See \ 13, 16- force of or according to ihe general limitation. (e) This is 
19, I4S>9; rtometimes denoted by the expression, "a determinable 

qnality."(/) 
Examples of Thus, where land ia limited to ^. for 99 years, 35 

special limit. Vif he shall so long Hve,(f ) the words, " for 99 
ations, years," form the general limitation, denoting that Ihe inter- 

eat is a chattel interest for 99 years; and the words, " if he 
shall so long live," constitute a special limitation, which 
woold determine his estate on his death. This estate, there- 
fore, is of precisely the same eventual duration as an estate 
limited to ^. for life, in consequence of the addition of the 
special limitaliotL But the difference in the general limita- 
lioD in the two cases, creates the important distinction be- 
tween tbem, that the one is but a chattel interest, whereas 
the other is a freehold. Again, where land is granted to .4. 
^tiU &£., or 80 long &c., or if &&, or whilst &c., or during, 
&c.,(A] the estates so limited have two limitations: for,-tlM> 
law gives a life estate to v?. implying the words " for life," 
•o as to constitute on implied general limitation, while 
the words till &c., form an additional and special limiut- 
tioD. 
[ 13 ] These ^cial limitations are sometimes termed 36 

Remarks on collateral limitations. And if the term, " collateral 

'd) See BI. Com. 2S», SflO. Feame, 496— fiOO. 

e) See Co. Litt. 214 S] 2^4 b; 235 a. Ficet. Sbep. T. 139, 148. 

/) Feame, 10, note (A). 

See Co. Litt. 214 b. ^Kp. T. 120, 161. 

See Co. Litt. 214 b ; 234 b ; 336 a. Sbep. T. 135, 161, 140, 
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limitation,*' ia used as referring to an event which is collat- ibe term 
«ral to (he general limitaliofi, it is not incorrect. But ^if the " collateral" 
tenn is nsed from a notion that these limitations form no applied to 
{>art of, and are independent of, and collateral to, the origi- special limil- 
nal measure of the estate, in the same manner as a condi- ^tioDs. 
Uonai hmitation, or a condition onbseqaent properly so call- See ^ 146-9, 
ed, such a notion is inaccurate,(i} and ihe inaccuraoy is one l^i 10—19. 
of a tundamental and most important character. For it must 
be observed,that where an estate has a special limitation as 
well as a general limitation, it has but one original and 
erentual measure of duration depending on two limitations, 
mod capable of expiring by force either of the one or the 
other of them, which shall first happen, on the occurrence of 
the event which constitutes the bound or limit Thus, in Ihe . 
abo^e-meo tinned case of an estate limited to j3. for 99 years, . 
if he shall so long live; there isbutone original and eventual 
measure of ./i.'s interest, depending on the effluxion of 
the 99 years, or the dropping of his life, which shall first 
fiappeiL The fact that these special limitations are not col- 
tatera) to the original measure given to the estates to which t 
they are annexed, constitutes the fundamental distinction 
between them and conditbnal limitations speoifically and See ^ 1^8-9, 
pniperly so called, as will appear in sabsequent parts of the 262-27fi, 
present Essay. 

37 Special limitations, according to the foregoing 
division, are either legulAx or irregular. 

38 A ssauLAB limitation is a restriction which does DeHaitioa at 
not begin with the words, "en condition," "provi- aregulaiape- 

ded," or "so that," and which, hy forming a part of a sen- cial limiEa- 
tence whereby an estate is created, serves to mark out the lion. 

original limits of such estates; as ''where an estate s^ k is, 

39 is granted to S. and his heirs till he be promoted 

to a benefice.(£) An lasEOiTLAR limitation is a — ofanirre- 
proviso annexed to an estate capable of supporting a re- gulvr spaual 
maloder, and beginning with the words, " on condition," limttatioa. 
"provided," or "so that," but followed by a distinct sen- [ 1* ] 
(ence creating a remainder over in favour of another person. See i IA. 
and, for that reason, construed as if forming a part of the See ^ iS9. 
sentence whereby the preceding estate is created, so as to 
mark out the original limits thereof. Thus, 'if a devise be 
to ^. for life, on condition that he do not marry C, with re- 
mainder to B. ; this is construed as if it were to ,3,, until he 
shall marry C; and then, or upon death, to ^.(/) The pro- 
viso, " on condition " that he do not marry C, is construed 

(i) See Fearae, 10, aote-<JL). 
{k) Shep. T. ISA. See also Siiep. T. 161. 

(I) BqrtOQ^ Compendium, § 82S. See also Seatteneood v, Edgt, aa stated, 
Feome, 237 : and Pagt v. Hayward, » Balk. STO, as tfated, Fearoe, 124. 
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as if it fortnecl a part of the sentence devisiog the estate to 
A. for life, aod constituted an additional limit to the mes- 
See% 13, 16> flure origtnallf given to that estate, instead of being deemed 
19. to operate as a proper condition subsequent, so a« to defeat 

such estate in favour of the heir of the testator, or aa a eoitdi* 
See ^ 148'9. tional limitation, so as to defeat such estate in favour of B., 
before it had filled up the measure of dnration given to it by 
the terms of the clause by which it was created. 
QudificatioD It >Qi>7 ^i^ b^ observed that cases have arisen 40 

of a regular "where a regular hmitation has been qualified by 
limitation, the subsequent words, so as to prolong the daralion of the 
estate beyond the period when it would expire simply by 
fbrceof the regular limiiaiion.(fn) 

Regular limitations are either direct or indirect. 
Definitioo of A dibect limiiation is a restriction couched in 41 

adirectr^ju- words which directly express a limit to the quan- 
lar limita- tity of the interest created ; as, to ^. during &&, 
tion. or till &c, or whilst &c., or so long &c. An iiroi- 42 

— ofaa indl- KECT hmitation is a restriction put in a condl- 
rect regular tioual fom}, or in words whi&h only imply a limit to the 
limitation, quantity of the interest created ; (as, where land is given to 
ts. for 99 years, if ^. shall so long live, or if A. continue 
&c) or, by words of description which attach a certain cha- 
[ 15 ] racier or qualification to the objects of the grant or devise, 
so aa to qualify the generality thereof, and indirectly to limit 
the duration of the estate to such a time as they shall coo- 
tinue to soslain Uiat character; as, where land is granted to 
A. and his heirs, lords of the Manor of Dale. . And " where 
an estate is limited to the use of B. and his heirs, he and 
they taking &c., and continuing to take, &c. the name and 
arms of A.\ this Is an indirect limitalion, so that the estate 
can endure no longer than B. and hia heirs comply with the 
eondilion."(n) 
as m econtin- It may here be observed, that the same contin* 43 

gency may gency may form both a special limitation, as to a 
be boih.a preceding interest, and also a cendition precedent, as to a 
^>ecial limi- subsequent interest limited so as to depend entirely upon tt» 
. taiiop, and a ^a a contingent remainder. 
conditicHi 
precedent. 

fm) See Dot d. JTeon and Ch. <f Wittmiutar v. Freeman and Wifi, I D. 
& E. S8B, as staled, Fearse, S40. 
(n) See Litt. 697, (S) 11. 3. ^ 
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CHAPTER THE THIRD. 

: DirFlBXMT KIHDB OT 1STSBBST3 AMALTTICALLT AR- 
RAHOKD, SEVIHBD, AMD DISTIHOUUHED. 



SECTION THE FIRST. 
Introductory D^nitionM and Obaervotiona. 

44 I. An interesl in any subject of property, in the aainterest ia 
widest or popular generic sense of the word inte- tij^ widest' 

rest, (See § £5, 84.] is that connexion which subsists between sense oTibe 
a person and such subject of prope^jr. lerm. 

45 II. A right or interest, in this sense of the term, sjirfaii (jr in- 
in real hereditaments, may either be altogether im- terests either 

perfect, or it may be perfect at la?, or perfect in equity, or period or 
perfect both at law and in equity. It may be so perfect, imperfect, 
that nothing could render the hereditament which is the sub- j^ perfect 
ject of the right or interest, or at least our part or share there- imemt 
of, more completely our own, at law, or in equity, or both described, 
at law and in equity, as the caae may be, for the time such 
interest endures. 

46 In. This perfect interest is the interest denoted Definition of 
by the word raoFKBTr or owiiEBBHif, which may properly or 

be defined to be, that ezdusive right, at law, or in equity, ownership, 
or both at law and in equity, which the jurisprudence of the 
country creates,- in favour of a particnlar person, in legard 
to a given thing. 

47 IV. This too is denoted by the 'word skisim. Definition of 
which specifically signifies that perfect le^l inle- seisin. 

rest, ownership, or property, of which real hereditaments 
are susceptible ; or,that kind of possession which is incident 
to, and necessarily included in, and cannot exist apart from, 
legal ownership or property, as resulting from that exclusive 
right which the law creates in favour of a particular person, 

in regajd to real hereditaments. 
4S V. And a person who is invested or clothed [ 17 3 

{vettitva) with this perfect interest, ownership, or When s per< 
property, or has this kind of poasesaion, is said to have a souis said to 
VBBTxs interest, or a present or actual xstatx in the land: faaveaveited 
and if the ownership of the land is a legal and not merely interest or 
an equitable owner^ip, ha is said to be skisxd of the land, ^ctusl ettat^ 
Whereas a person who bu ODly an impeifect interest exist- ^.fjP ^ 
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When be is <»? collaterally to this perfect interest, is not said to have a 
not said (o vested interesl, or a present or actual estate in the land, but 
haveavested has only an ezeculory interest; or an interest for a term 
inlerest, or of year; coDferriog the possession for a limited period, witb 
to besdiscd. or without the b^efioial inierest during that period; or & 
quasi interest ; or a mere precarious possession ; or a power 
of appointment, a charge, or a lien ; the nature of which 
will be explained in the next section. 
Difierent VI. Possessioa may be either 'personal, or by 49 

modes of -substitute, as by one's termor for years, whose in- 
terest, though not connected in title with our own, is not 
inconsistent with it. Or, it may be either actual, where the 
land is occupied by one's'self or one's bailiff; or virtual, 
where it is occupied by a tenant for years, or by a termor 
for years whose title is consistent with our own. Or, it may 
be either executed, as where the land is occupied by one^ 
self, or one's bailiff; or executory, as in the case of arematn- 
der-man or reversioner, during the continuance of the par- 
ticular estate of freehold, or of the' heir (before entry) of a 
person who died actually sei3ed.(a} 
Three kinds VII. Real hereditaments are susceptible of three 50 

ofiDterests kinds of interests, in the widest sense of the term, 
commemu- ^phich are commensurate with the duration of such heredita- 
ratewiui meflts: firsl.the legal seisin, property,orownership; second- 
duratiQD of jy.^ jj^g equitable or beneficial interest, property, or ovnet- 
^ "?", ship; thirdly, the mere possessidn, rightAii and unlimited, 
viz. leeal ' ^^^ '^® same person may have either the legal seisin, or the 
owne^ip «1tiitable interest alone; or ho may have any two of these 
equitable ^^ree kinds of interests; or he may have all the three. And 
ownership consequently the mere possession and the equitable ia- 
end mere * terest may either ba conjoined with, or may exist apart 
r 18 ] ftota and collaterally to, the legal seisin, property, or owneF- 

poesessioD. ship. 

These may be either united or disunited. 

Other inter' VIII. Besides these three interests, there ar« 51 

ests which others which are not co-extensive with the dura- 
are not com- lion of real hereditaments, and are of an imperfect character, 
meosurate and essentially and not merely accidentally and occasionally 
with the apart .from and cdllataral to the legal seisin, property, or 
rll^ILa' o*'"^'^^'?' 0*^ '1^'^ nature are executory iaterests, which 
real neredi- ^j^jy (^jnpjjse ^ part or the whole of the property or owner- 
tamenls, ^j^jp posterior to the event or period on which they are to 
cdlateraf to ^^^ ^^ '"** *™ *^® Other imperfect interests «Dumer- 
the leeal ^^ above, and defiued in the next sectiott. 
owiKiship. See ^ 48. 

(n) With refennce to thew diflbrant kinds of powesoions, compare 2 BK Com. 
144, 209, with Burtwi'i Compewlhmi, ^ 30%--904. 
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58 IX. The tflgat seisin, property, or ownership, Leg&Ioirner> 

being of unlimited daration, that duration is capa- "tiip divisible 
ble of being divided into an indefinite namber of coastituent into consti- 
periods of the meaBure of freehold, by means of the general ("J^ot pe- 
and special limitations which form the subject of the pre- ^''*^' **"* 
ceding chapter ; and there may be an indefinite uuraber of "iistributablo 
ovners, answering to the several periods, baring interests in *"™'' e^ng 
remainder or succession one after another. And the entire ^<=**8«''e 
legal seisin, property, or ownership in fee, or the legal seisin, ^'*^'^> 
property, or ownership for any such constituent period, is ^.l!™^—, 
also capable of being divided among or given to an indefi- Q^Q^g 
nite number of persons, as contemporaneous tenants, by o^aere, 
way of coparcenary, joint-tenancy, or tenancy in common, 

or by way of a tenancy by entireties. And, whe- each of 

53 ther the individuals are to enjoy tbe land success wboin has a 
sively, as in the first case, or simultaneously, as in part of the 

the second, the interests of the several persona are integral seirin, and a 
parts of one and the same entire legal seisin, property, or vested inter- 
ownership, and are all equally entitled to the denomination est or actual 
of vested interests or actual estates. osiale, 

54 X. But the legal seisin, property, or ownership. But it cannot 
whether in fee or otherwise, cannot reside in two reside in two 

different individuals, without privity of estate: in' other different per* 
words, the same hereditament cannot be the subject of two sons without 
interests, each relating to the same period, and each com- privity of 
prising the entire legal seisin, property, or ownership for that osiale. 
period. There can be but one legal seisin, property, or own- 
ership, whether occupying, as it were, the whole period of 
the duration of real heieditaments, er only a given part 
thereof; though that, as we have seen, may indeed be 
divided into several contemporaneous shares, or several sue- [19^ 
ceasive parts. When once it has attached in any person, 
another person who is not privy in estate, as coparcener, 
joint-tenant, tenant in common, or tenant by entirety, can 
have, dnring the same period, only the eqnitable or bene- 
ficial interest, property, or ownership, with or without the 
possession ; or nothing but a right or interest of an imper- 
fect character and Merely collateral to the legal seisin, pro- 
perty, or ownership ; whether it be an executory interest ; 
or an interest for a term of years, conferring the possession 
for a limited period, with or without the beneficial interert 
for that period ; or a guati interest ; or a mere precarions 
possession ; or a power of appointment, a charge, or a 
lien. 

55 Thus, ifland is limited to the use of ^.,for life; Dlustnttion 
remainder to the Use of B., io tail; remainder to of the two 

the use of C, D., and E., as tenants in common in fee ; in precedieg 
this ease, ^. has one part of the legal seisin, property, or obaerrations. 
ovnersliip ; B., another ; and C, D., and E., the reoiaiiiing 
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part. And these thtee soccesnTe estates being comineDsu- 
nie vith the dnratioa of the land iiseir, sod filling pp the 
whole measure of the legal seisiD, property, or ownership 
which may be bad therein ; erery other interest in the land 
most be only the eqaitiU>le or beneficial interest, property^ 
or ownerriiip, with or withoot the possession ; or nothii^ 
but an impMfect right or interest merely collateral to the 
legal seisin, property, or ownership. 
The equi- XI. In a similar way, the mere equitable or be- SB 

taMe owner- oeficial interest or ownership, and the mere right- 
ship and the ful unlimited possesnon, being co-extenuve with the dun^ 
fOMeamjan Hon of the hereditaments themselves, and therefore of unli- 
areoTmimlar oiited duration, may be dirided imo an indefinite Dumber of 
duraikn. constituent periods or portions. 

Equitable XII. But the equitable or beneficial interest, pro- 57 

ownerahip perty, or ownership, like tfae legal seisin, property, 
cannot reside or ownership, cannot reside in two different indiTiduals with- 
in two dif< out privity or estate. When OQce it has attached in any 
ierenl per- person, another person who is not privy in esute, as co-par- 
sons without cener, joint'tenant, tenant iu common, or tenant by entirety, 
printy of Q^jf have, during the same period whi(^ it occupies or to 
estate. which it relates, the mere legal seisin, property, or owner- 

[ flO ] ship, with or without the possession, or nothing but an im- 

peifect right or interest merely collateral lo the legal and 
equitable ownership or property, such as those enumerated 
above, and definefl in the next section. 
Into what XIII. The seisin, property, or ownership of or 68 

portions in lands or tenements can only be divided into 
•eisiD, pro. periods or portions of the measure of freehold; that is, into 
perty, or estates for life, and estates of inheritance. Any periods or 
owoerahip is portions of interest which are less than these in the eye of 
divisible. t{]g j^^^ (]q Qot constitute portions of the seisin, property, 
or ownership, but merely confer a right to the temiwrary 
possession or enjoyment, or both. 

But the property or ownership of or in personal estate may 
be divided into any kind of periods or portions. 
Lcgalowner- XIV. As the legal seisin, property, or owner- 59 

ship or free- ship, or, iu other words, the legal freehold and io- 
hold and herilance, is commensurate with the duration of real hetedi- 
inheritaDce laments, it must be in existence at all times, either in some 
csanot be particular person and persons, or at least in contemplation 
la abeyaoce. of law. But, in fact, it cannot be in existence merely in 
contemplation of law : it can never be in abeyance, but must 
reside in some person, in order Ihst there may always be 
some one in esse, against whom an action may be brought 
Conse- for the recovery of the land. And therefore, u a 

oiMDces of person limits a freehold interest in the land, by 60 

ttU doctrine, wgy of use or devise, which he may do, though he 
See 9 1I7~ comd not do Boat the commoalaw, to commence tfl/tffttn^ 
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I. 3. it] OF EXECUTORY INTERESTS. [§61—64. f SO ] 

'without making any disposition of the intermediate legal 
seisin, property, or ownershi^,(A} or a disposition of it which 
does not exhaust the whole of such intermediate legal sei- 
sin, property, or ownership ; 'the legal seisin, property, or 
ownership, except such part thereof, if any, as ia comprised 
within a prior disposition of a vested interest, of course re- 
mains in the grantor and his heirs, or the heir at lav of the 
testator, until the arrival of the period wheni according to 
the terms of the future limitation, it is appointaj to reside in 
the person to whom such interest injuturoia limit- 
61 ed.(o) And 'if & person limits the inheritance, whe- 

ther at common law or by way of use or devise, [ Si ] 
to ariae on a contingency, by way of remainder immediately 
after the regular expiration of prior estates, of course the in- 
heritance, until the happening of (he contingency, remains 
in the grantor and his heirs, or the heir of the les- 
68 tator.(e^ And hence, in each of these cases, dur- 

ing the intervening period, no other person but the 
grantor and his heirs, or the heirs of the testator, can have See ^ M. 
any thing more than a mere right or interest, existing col- 
talerally to the legal seisin, property, or bwnership, though 
capable of attracting and becoming converted into the le^ 
seisin* property, or ownership, in the event of at the time 
Bpeeifittl. 

Passing from these general introdactory observations, an 
attempt will sow be-made to distribute the various interests 
in property, into classes, and accurately, and as concisely as 
consistent with real utility, to define and distinguish, them. 



SECTION THE SECOND. 

77ie different elauef of Jntereata, in tJte toide»t sense of the 
term, defined, and distinguished. 

63 Wx have seen that an interest in any subject of Defiaition of 
property, in the widest or popular generic sense of qq jQteie^, 

the word, is that connexion which subsists between a person Jq the widest 
and such subject of property. (See § 44, 65, S4.) sense of the 

64 The various interests in the widest sense of the term. 
tenn, wbioh may be had in lands or tenements, and Dirision of 

vhich are connected widi the science of conveyancing, may inleresta, in 
be divided into— the widest 

(V\ Sir Edward CUere's Ceae, 6 Co. Rep. 17 b, as staled, Feane, 861. 

(c) See Feame, 1, ruAe (a), ■ 

Id) Davitt Y. Speed, Carth. 262 ; PlmJtet v. Holme; Raym. 3S ; PvrHag 
V. Bageri, 3 Sand. 380 ; Carter v. BamaditloH, S Bro. Cas. Part. I; and Lod- 
dtiw<i>nv.£tm,lSalk.S24;ascitedFeanie,S68— S66. And FeBnie,860— SS4. 

Vol. 11.-3 
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sense of tbe I- L^^sl inlerests of the msuare of freehold. 

teni),ui lands H- Legal ioteresls for a term of years. 
[ £8 ] III. Equitable interests of the tneaaure of freehold, 

orteoements. IV' Sqtiitable interests for a term of years; 
v. Qutm intereata. 
VI. Mere precarious possessions. 
VII. Expectancies. 

VIIL Powers of appoiotment. 
IX. Cbargea. 
X Liens. 
D^nliioD of I. A legal interest of the meastire of freehold is 6ft 

ftl^l free- ariglu constituting the object of alimitation where- 
htrid interest, by a grant or devise is made, and extending (o tbe legal 
See § 99, 84. seisin, property^ or o vmrship of the land. Interests of this 

kind are said to be legal estates or interests m the land, in 

the technical generic sense of the phrase. 
Definition of II. A legal interest for a term of years is a right . M 
a 1^ inter, constituting the object of a limitalion, and extend- 
ed foraterm ing only to the actual possesion, either with or without the 
of years. beneficial enjoyment, for a certain number of years. 
Definition of HI- An equitable interest is a right constituting 67 

an equi^ble (be object «f a limitation, and extending merely to 
freelK^in. the beneficial enjoyment for a period of the measnr« of free- 
terest. hold, in contradistinction as well to the legal seisin, prt^rty, 

See § 66, 65, or ownership, as to the actual possessioh. Interests of this 
84. kind are said to be equitable estates or interwts in the land, 

in (he technical generic sense of the phrase. 
Definition of IV. An equitable interest for a term of years is ' 69 
an equitable a right constituting the object of a limitation, and 
interest for a extending merely to the beneficial enjoyment for a eertaia 
termofyeara. number of years. 

Definition of ^- ^^at, for the sake of convenience, is above 69 

a quasi in- twm^ & fuasi intereet,-is a power or possibility 
teiest. of gaining tbe property or ownership of. the land, which, 

though' not constituting the object of a limitation, is yet 

foiKided in an actual pFovision, or on a lost but recoverabla 

seisin. 

Ofthis nature are — 
The difimnt >■ Present rights of entry at action for conditions brokm, 
species of aDd present rights of action for the recovery of an estate. 
quasi.i]iie. s. Mere possibilities, tn the' technical and qtot^c sense, 
rests. such as — 

[ M ] (1) A 'possibility of reverter on agrantof a qualt* 

fied or determinable fee.(a) 
(S) A ^possibility of reverter on a grant of an o^te 



(a> See Feame. 661. note (a), 1, 
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I 3.0.) OF EXaCCTDHY INTDaffiSTS. [676— 74. J as ] 

. for lift in « tenii^ wJwR thBTtu oo luulBtiffB 

(3) A 'Qoqtit^eot li^ of eDtr^, in can there efaooltl 
be a brea^of e coii^oa-flutwBqiwal(a) ; otjt- 
'ftitiire.ngbtofairiftloeDWrBAerhetbM^MHid's - - 
deftOL^i/) 
7Q VI. The notuMof a mere precuions potssnoit is MMe pnm- 

taSsamHy •bnma froK the tens UmL .S«cl)« lioMfM*. . . 
pottenioa may eiist— n^(»u. 

1. With the right of poaBenioii ; - ' 

(I) With conaeot of the proprietor, u in tenancies at 

will, . ■ ■ 
(is) 'Adverse, as iu' the case of a disseisor, where the 
_ diwatsee^B right of posse«ion is taken away .(e) 
8, Witboat (he ri^ of poqBeMieot 
- (I) WitheoiiwKitJH tlieiH>oiHietor,«a-in tb«flaseof 
iMMQcy by sn&rance. 
(3) 'Adverse, as in the cue of « diseeteor, where .- 

-^e diae|see's ri^ t^ pbssearion is net (akea -. 

. away.(fl) 
71 VII. An expectancy or chance is a mere hope, Deftutkia ef 

nitfounded in any limitation, provision, tnist, or an exjieot- • 
tega) act whatevsr; such as 'the hope which as heir appa> uicj, 
Tsnt has of suei»eding to the ancestor's eaUle.(/) This is 
sometimes said to be a 'bare or mere possibility ,(f) «nd, 'at [■ .■ 
other times, less than a pOssibility.^A) It is a possibility in 
the popularsenseof Uie term. Bat it is less than a pesiibi* 
tity m ths speci&c sense of the term posnbility. F(»-, it is I 24 ] 
no right at all, in contemplation of law, even by possibility; 
tMeaase, in the esse of a mere expectancy, nothing has been 
done to create an obligation in anyerent; and 'where there 
is BO obligation, there can be no lighi ; for right and obtiga- 

tioil are conelatire terms.(i} 
79 VIII. Powers of appointment of real property Defimtion of 

a^ powers of creating an interest in the same by a power of 
araointing it to certain uses. appdot- 

TS IX. Charg«a on real estate are sums of money H^^K . 

payable out of the same. Defimiwrn of 

74 X. A lien is a hold upon property, for ihe satis- 1^^' e 

&aion of a claim attacliing thereto, under an ei- J;^^ " 

Fsan>e, 486. 

See Feame, 3S1, note (a), 1. 
d) Fearne, itBO. 

<) See Feame, 286, note (e). 2 BI. Com. c. 13. Surtoo's Compendium, 1. 6. 
(f) CarUtM T. LeigkUm, 3 Meriv. 871. 
(^) Feame, 870-1. 
{k) Feame, B61. 
(i) Prey's Moral aodfotat. FUL a U. e. x. 
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press cba^ or eoDtract, or a construGtire trust Thu^ 
'judgments, stattiles, and reco^izancea do Dot create any 
Tight in the land, but only a lieu on the land, which may or 
may not be enforoed upoo U.(jfc} 
latsresti, ia Id regard to personal property, it will be suffi- 74a 

the wi6e>it cient generally tQ observe, ttuit subject to the well- 
■enaeoflhe known distinctions between real and personal estate, tbo 
term, in per- variom interests which may be bad in personal property 
"""^ ["o- are susceptible of a similar division, and of similar definitloDS. 
perty 

SECTION THE THIRD. 

The different kinda <^ Interests qf ike measure of Free' 
Aoid in Lands and Tenements^ and Interests in Chat- 
tels, annlj/tically arranged, d^ntd, and distinguished. 

I. Di»ision ^* Intbbibts of freehold duration in lands and 75 

of freehold (enemeuts, and interests in chattels, wheu consider- 

intm«8ts ^^ 'it'* regard to their existence or non-existence, or acqui- 

withnbr- sition or non-^cquiaition, and Iha certainty or uncertainty, 

eooe to the of the seisin, property, or ownership, and the presence or ex- 

«ustenc« pectation of the possession or, enjoyment, and the circum- 

&c. of the stances in which such expectation is founded, may be *di- 

•eisin, pro- vided(o) into — 

[ 2S ]. I. Vested interests, or actual estates, 

perty, or l. Present vested interests. 

ownership. (i) Vested in possession, or enjoymeDt,or LUbotb. 
(2) Vested in interest or right. 

(a) A right of immediate entry to re^un ibe 



IJd) a present vested interest ia real estate^ 
suDJect to a term for years. 

(c) A present rested interest, subject to a chat- 

tel interest of uncertain duration. 

(d) A present vested interest, subject to a sus- 

pension of the possession, or enjoymeDt, 
or both. 
S. Future vested interests. 
\\) Vdsled remainders. 
(3] Vested quasi remainders. 
(3} Reversions. 
II. Executory interests, oi interests in the technical specific 
sense, as contradistinguished from actual estates. 
1. Certain executory interests. 
(1) Springing, interests ; 



(i) Story's Eq. Jur. § 416. 

(a) On thiipoint see Feanie, }, ud no(e(<t).. 
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(8) iDtemta under angmentUiTe liaiitBtioiu. 
(8) Interests under diminnentluiutaiioiuj aiid 

(4) Interests ander conditional Umitatious ;— where 

sucb interests are to take effect on an event or 
at a time certaia. 
8. Contingent executory interests. 
{1} Springing interests; 

(5) Interests under angmenlatire limitations ; 

(3) Interests under diminuent Utnitations ; 

(4) Interests under conditionat limitations; — where 

such interests ai;e to take eSod on an event or 
at a time 'certain. 

(5) Alternative interests. 

(6) InCerests under contingent limitations of the 

whole, or the immediate part, of a reversion. 

(7) Contingent remainders. 

(8) Contingent ^wwi remainders. 

75ft Vested and executory interests may be defined [ ^^ ] ^ 
either — Two imxles 

1. With reference to the right of actual possession of defiaiog 

or enjoyment. ■ veaiaj ana 

2. Without reference to the right of actual posses- executory 

sion or enjoyment. intereatB. 

76 1. A VK9TED iRTCBEST or au actual ^bstaTk i, Sefiniiioa 
properly so called, (d) (f denned teith r^erenca to ofvestedaDd 

the right qfpomtiaUm or en^mcn/* is that kind of present executory in- 
right of present or future possession or enjoyment, tereat», mth 

77 which ia actually clothed with the seisin, property, refere»ev Uy 
or ownership. And a fbksbiit vested interest is a (^ right sf- 

light of present possession or enjoyment, or both ; or, a pre- pouetnon or 
sent right of having the possesnon or enjoyment, or both, at wposMw"- 
a future time to whirii there is mere postponement of the — ornvested 
possession or enjoyment, or both, either in fovoar of a prior "■t^^^i *" 
chattel interest of uncertain duration, or in the absence of a ^'""' *»^'*' 
prior chattel interest, and not a postponement of the seisin, ^ ^ ^' 
property, or own^ship ; or, in the case of real estate, a pre- j!l^J^ 
seoU right of having the posseasion or enjoyment, or both, 
whenever there may beavacancy thereof by die de- 

78 terminationof a preceding term for years. Wbere- 

,as a i-DTDBX' vested interest is a present right of — ofafuture 
having the possession or enjoyment whenever it may become vested inter- 
vacant, in the case of real estate, by the detarminalioQ of a est. 
preceding freehold- estate, or, in the case of personal estate, 
by the determination of a4)receding chattel interest. 

(ft) See Feame, 1,. notes (a) and (b). It u very oommon, snti not innccarate, 
to speak of an executory or a contingent estate. But wlwo the word eatate is 
(^iposed, as it rrequenity is, to the word ioterert, then it signifiM a vested and 
not a coatingent or executory interest. 
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Bcnukion It-BUtBtb«oliMrrKl,dWt|i««MdtBlfli«Mkpre~ 78a 

^liiMiAe- fleal at (atiB^ tabJy -i^tfa- wft—lM to Iha wuiaAj 
tioa beiwtai prapaly, ot ovosnb]^,aadtwl vttk reiK«Be»to the poft-~ 
»preseDtu>it tamoa oi eiyoyneot, or both. If tb« iDterast eomprisei the 
a future west- imoiediate portioD of ti» seUin, property, ot owaersbip, it is 
ed interest, a pteaeat Tested interaW, eten tfaowfa ^ posMwon, er en- 
joytaeQt,orboth, bepae^Kmedteauiture time. Andbence 
a Tested ituecest, in isal eatatef whicfa is limitad te take efiect 
[ 27 ] aflertbe r^ilarezpirationof a taraifor yaaiSriaapieeeDt 
- reeted iatereet ;■ becaiae, joaMMieb aa-a tenn, for year« does 
See !^ 68. . - not extend, to ttM seiKti, pMpeity, or ovnership, of lands or 
teneoieais, tliere b a mere poetponemetit of the possessioD, 
orenjoTineDt, ot both, diiriog the twin, and pot a postpooe- 
meat of -the eeiaia, p>^ierty, «r ownerahip. But a like inte- 
test in pergoiud estaie is & fatan vested interest ; because, 
' whenan intere^'fOTyean iacreittodent.of a tern orother 
personal estate, it doca carry a put of the property or own- 
ership in such term or other pertooal cslate. 
Wbeaan- ' When the right is a right of prescot poseesuon, 79 

. estate is and Ute party is in possesaioo, whether personalty 
, vested in or by sabstitule, the estate is said to be vbstsd ir 80 

po o e caci on. vossBSsioir. Wtiea it is a preseBt right of having 
See ^ 40. the possession whenever it may become vaeant by the de- 
temunation icrf* a preceding chattel interest, or whenever it 
may become vacant by the determiaatioii of a preceding 
Vfbefa aa esr freehold estate, or at - sone ether future time to whit^ ooly 
late is vested the possessiea is postponed ; In eaeh of these cases, 
io right or the estate is said to be testsd m aisHT or iBraa- 81 

. interaet. , m-. And even when, it is a .present right-of ' pre- 

' ' sent possesstOB, if such rigtu baa been attended .wiA the 
pbsse^on, but ceases Jo be ao, the estate can Only be rakt 
' to be vested.ia right or interest. 
Testing in-' SoqiehmBS the word vested is used, not in the SS 

t^natelyor strict and technical aenee, bat to expreas a Testing 
itfcqitively. ,tuA ma^, an attaching incfaoately or inceptively; a^«where 
an interest is said to vest in certain persoas before the death 
' of the testator,(c) in vhichcaee it is meant to signify that 
the imerest has so &r attached in the party, that if tbe tes- 
' tator were to die immediately, it would be completely vested 
in the party, instead of beieg dependent coi some subsequent 
contingency, snch as that of birth or Burvivorship. And 
^ so where an interest is said to be rested in a person so fhr 
Bfi te be transmissible to his repres6nlative«.(rf) 
Definition An KxxeirroRT irtbbxst, or an iotereM in the '84 

ef an eaecu- narrowest and tedinieal specific sense of the word 

te} Feame's •tetement ofthe case of H^kim v. Hopldat, S25, 
<<0 See tbe remarits of Lord Tburiow, C.j in Amri;(r. AIUh, 1 B.C.C.181, 
cited I Rop. Leg. by White, 513. 
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interest, is & present or coittingent right of present or future lory intercvb. 
posessioD or eajoymeol, or botli, oonstitnting tbe object of a See § eS, 60. 
limiiatioa whereby a grant, devise, or bequest, is made, and See § 69, 
not yet clothed with the seisin, property, or owaership, but 
destined to be clothed therewith in a certain or contingent 
evoQt In this sense, the word interest is frequently used in Bee^76,nnd 
contradistinction to an estate. note (b). 

85 A csaTAiN xzscuTORT iNTsaasT is a present DefuiiiioQ of 
right of havii^g the possession or enjoyment, or a ceruin ex. 

both, at a fntnre period, which is sure to arrive, ai>d ecutory in- 
irrespective of the regular expiration of any other in- terest. 
terest. 

86 , A coNTiNomT EXECCTORT iHTEBisT is a con- ~— oC ^ Con- 

tingent right of having the possession or enjoy- tiogent exc 
ment, or both, in some uncertain event cutory inter- 

87 «. A VESTED IHTERE9T OF 80 actual eslste, if^^,^, 
defined toithout reference to thtrighi ofpoueation ^j. ^^^*'2 

or enjoyment, is the seisin, property, or ownership, or a por- w 'erted asa 
tion thereof, which in Uie case of real estate is of the tnesi- 1' ^'^^il^ 
sure of freehold, actually acquired by and residing in the „^,f^^Z 
person who is said to have an estate or vested in- ^ tk/rirla 



terest. And a phesert tested i>txrkst is the 
entire seisin, property, or ownership, of which any 



subject of property is susceptible, er the immediate po'rtioo .-g-^g;^^ 
thereof, which, in the case of real estate is of the measure orL.of a vested 
freehold, sctKally acquired by and residing in the person interest, or 

who is said to have such present Vested interest actual eatite. 
8$ - Whereas, a vuTirax vested imteiest iit lahds or — of a pre* 

TXSBMEHTS, Is a portion of the seisin, property, or sent vested 
ownership, of the measure of freehold, next after a preced- interest. 
ing freehold estate, and actually acquired by and residing — ofafutore 

in the person who is said to have such future vested »*ted ,'"'5'* 
89a interest. A fdtdbe visted isterist ih chat- ""' 'i ^i™ 

tels is a portion of the property or ownership, "'^"?!f* 
next afief a preceding vested interest, and actually acquired -^1? ^J^Z 
by and residing in the person who is Said to have such future ^ . ^v^ 

vested interest, 1^1^ , " 

90 ■ An EXEcuTORT iRTBSBflT IS the seisin, property, ' 

or ownership, or a portion thereof, of the measure ^.^j^^ ^^^^ 
of freehold, not yet acquired by the person who is said to ^j " . * " 
have such eWcOtdry interestj but i^pt«irt«d by the terms of _'^j. ^ ^^^ 
a grant or devise to be acquired by and to reside in him in t^jg execu- 
a certain or contingent event And- when auoh event is t^^ interest, 
certain, the interest ^. a csbtaih BXSCtproRT ihtbrest I S9 ] 
when the event is contingent, the interest is a ooirrlNOsiiT Definition 
xxscuTORT isTSRESTi ^ of « con- 

tingent eieoatory interest. 

91 'Vested and execatory .interests have been de- Vested and 
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executory in- fined by the great authority upon the subject, with re- 
tereaia are ference to the right of possession or enjoyment.(e) This 
mcMtcorFect- js conToniflDt in some respects. Bnt, it must be observed, 
ly deliDed that a rested interest may frequently be unattended with 
' "f"**"' refe- tjje right of possession or enjoyment ; since that right may 
'?■?** *? "•* reside in some other person than the individual having such 
right of po3- yggted interest. And hence, as the right of possession or 
.seasioDoreii* gnjoynient is only a separable incident, perhaps it is not 
(ail f. FLii strictFy correct to make it the basisof a definition of a vested 
^® * ■ . interest. Such interests, therefore,' may perhaps be more 
scientifically and accurately defined without reference to 
See ^ B7-90. the right of possession or enjoyment, as ia the definitions 

lastly above given. 
The several Definitions of the several kinds of certain and 92 

kinds ofcer- contingent executory interests, are embodied in, or 
Iain and con- may be immediately fortDed from, the definitions of the Umi- 
tingent exe- tations creating such interests, as given in the next chapter, 
cuiory inter- Thus, a limitation of a spnoging interest is there defined to 
*^- be, a liniitatioti which creates an interest, by way of use or 

'See § 117. devise, to take effect &c., from which the reader wijl per- 
ceive, that a springing interest is an interest, by way of use 
See ^ 128, or devise, to take effect &c. : And so with alternative inter- 
159. ests and interests in remainder. And interests under aug- 

See ^ 137, meniative, deminuent, and cooditional limitatioD6,-aod inter- 
147, 149, Qsts under limit&tions ot the whole or the immediate part of 
169. d reversion, may of course be defined bymeans of the defi- 

- oitions of such limitations. Thns, an iaterest under an 
, See ^ 137. augmentative liraiiation, is an interest under a limitation by 
deed at common law, under which &c. It was considered 
highly desirable to give distinct definitions of the several 
liinitatioas } and it appeared that this general directioa 
would render it unnecessary to give separate definitions 
also of the interests created by such limitations, 
f 30 ] IJ. LookingtothenatureofthecoDtitigency,coD< 93 

n. Division tingent interests may be further divided into— ~ 
orconliogent 1. Those which aro contingetit on account of the 

interestt with person. 

reference t6 g Those which are not contingent on account of the 

the nature of p,^„^ 

the contm- ^ Those whidi are coHtingent both on account of 

'^'^'. the person, and also on account of some othet 

contingency. 
Definitioo of An interest which is coiitingent on account of 94 

an interest the person, is cue which ia contingeiU by reason of ■ 
which is oon- being limited to a person who is unborn or not y<>t ascer- 
tingeut on tained ; or limited to a person when be shall sustain a par- 
account of ticular character, arrive at a given age, or fulfil a certain 
the person. conditioiL "" 

(e) Feame, 2. 
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95 III. Contingent intereata are also Bosceplibleof iij, DWision 

farther division in regard to their capacitjr of trans- of contingent 
mission. But this Will form tbe subject of a distitict chap- interesu 
ten (See § 742-8.) with refer- 



96 IV. With re£ereQce to tbe eertaintjr of ibeir du- IV. Dirisioa 
ralioit, interests are divided iiit<^ of intereats 

1. Defeasible. wilh refer- 

S. Indefeasible, or absolute. t/oem to 

■ ^ oortainty of 

97 ■ /A DsrsAsiBLB interest is aa interest that is sub- duration. 

ject to be defeated by the operation of a subse- Definitiba of 
quent or mixed eondition, or bj the exercise of a power, a dafeaaiUe 
(See § 12, 13—19, 14, 20,) . interert. 

98 An innsrsAstBLE interest^ or an absolute in<- — of an in- 
terest as opposed to a defeasible interest, is one defeasible or 

that is not subject to any condition nqw liable to be defeated ateoluta in- 
by the exercise of a power. tereat. 

99 V. With reference to the quaotity of interest, v. Ditisioa 
Uiey are divided into— with leier- 

. ,1. Absolut^ enceto 

2i limited. quanlily.of 

int^esL 

100 Thb ABSOLUTS interast, tt* i^ptmd to a UmUed iMhiitioB of 
iMertit, is an inler£8t wbich comprises, the entire the abaokM 
ownership Of which the entirely, or some portion iatecest. 

101 of tbe entirety, oi any hereditament, is susceptible. 

A LunTKD interest is one which does not comprise [ 31 3 
103 thatentireowiiership. When the term/' absoln^te" — ofaiimiU 

is used in this sense, the definite article " the" is ed ioteni^ 
osaaliy prefixed to it, as abovf^ in order to distinguish it rj^^ jiatiae* 

from "an absolute interest" in the sense of an in- tjoafaetweea 

103 ■ defeasible interest But tbe term "an absolute ti^g ^l^edn^ 

interest" is soibetimes, though not often, used even jateiMt and 
in opposition to the term "limited interesL" aa afawdute 

iqlerest. 

104 These definiltons equfilly a^ly. whether the in- Yaiwm^ 
terests are legal or equitable, in real or in personal definflioiis 

esUte, according to the nature of the owpenhip or property applicable t* 
whicli they respectively constitute : the word property or legal and 
"ownership," in the case of a' legal interest, referring of equitable ia- 
conrse to tne legal ownership ; and the same word, in the terests, and 
case of an equitable interest, referring to the equitaWa or to real and 
beneficial ownership. pewooal 
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CHAPTER THE FOURTH. . 

BKMAIHDIBS- IR OKKXBAI, ABD THE OTBEK XIMDS OT 
LIHITAtlOirfl, IV vet DXBtTATITE SXHftB', AHALTTICAI^ 

lv AH&AvaKs, osrntXD, ahd' DtarmevisHKD. 

Two aeOBG* Wc hare seen in. a preceding page, that the word 105 

of the #or(l limitation is Hsed in two senses, wtiidi, for conre- 
limitatioD. nience^are there respectirely des^ated "the. ongioal sense '* 

and the " derivative sense." ... 

Definitkni of ' LimitatioRs in the deriratire sense, that is, en- 186 

B limitetian, tire sentences ■creating,(a) and actually or coq- 
iatbederiTa-'sttuctiveiy marking out die quantity of an estate, are thcpe 
tire wDse. which form Ae snbject of the present chapter. 
S8e52a-33. ^ . 

SECnOJI THE FIRST. 
V ' IHvinon of £4mitaiiont into Simple and Qualified, with 

definition* ofthoae lemu. 
[Mrisionof Iir regard to the manner in which the ^estate 107 

auclrltinit- created is fouDded,«uch limitatioQs may be divided 
Btionabilo into— 

jHn^aniL I, Simple or ^absolute llmitatien8.(i) 

quwfiod. . II. QualiBed iimitotions. 

. * L .1. Directly qualified. 

a. Indirectly qualified. 
Definition of .What is here termed a simtusoh ABsoLtrrE-i.u(;- 108 

a Mmpte or ■ TATidiT, is a iseiUence creating an estate wi^- only 
absolute If- ' ageneral limitation (in the onginal sense,) or limit. 
HMtatKW- On the other hand, what ia here termed a.qnALi- : 109 
- Definition oC tj^d LrMr^ATioH, is a sentence creating an estate ■ 
aqnaliScdfi- with a fecial or collateral limitatioii (in theortgioal senae,) 
inibUion. or litnil. (See § 26, 88, 34.) 

DUrtbction ~ Qualified limitations may be subdivided int^di- 110 

between di- rectly quiilified and indirectly qualified, according 
re^y quali- ka the special limitation or limit is direct or indirect. (See 
fiedandlndi- § 41 — 3. ~ 

t 33 ]" - SECTION THE SECONa : 

R^ Rm't OiviHon qjT Limitations into Immediate and Exeeufoty, 
ati(Hv. ~ 



toith D^fiitiona o/ those terms, and OSeervdtima 
thereon. 



Division of Limitatiohs, or the gifts hiade hy them, when 
lioictatians ' considered with refer^tice to their conferring, or 
into imme- not conferring, vested interests, are termed either* 

diateaad , ■ - ' • > 

executory. (a) See Pnst. Shep. T. 117. 

(b) Fearoe, 10, note (A), fifth paragraph. 
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t ImmedtatflgTaDt«,deTiMfl,bequeit8tOrlimttBtiotu;meaa- 

iiig thereby, limitatieaa or gtfts of vested- interests, wh»- See § 7S. 
therptesentor fiitore; or - ' 

II. 'Executory grants, devises, bequests, or linntatipos ; 

meaning thereby, limitations, or gifU of executory in- See ) 70, 

terests, whether oertaia or contingent, (c) 
llla ^ The term "executory derise'V^rould have been Tbe.geDenc 

most .fMi}perly used.as Above^ the gen^ic sense, .aeiiseortbe 
in contradistinction to an immediate devise, so as .to include t^rm "eie- 
contiogent remainders, as wallas other 'future interests ^^■'°^ ^ 
''limited toaTiBeaodvestHponsoinefuturecontipgency;"(^ ^^'^• 
so as to comprise, in fact, all Umitatioiis of executory inter- See ^ 64, M. 
^sts by vay of devise. But the tern) is almost invariably Tbe specific 
used in a n&rrower sentt, in -contradistinction as well to eon- and usual 
tiageBt remainders, as to immediate devises, so as to denote sense bTthe 
■ " such a liaiitalion>f a fature estate or interest in lands or tenn. 
diaitels, as the lav admits in tbe case of a vill, though con- 
trary to tbe rales pf lifnitation in conveyances at common ' 
law,"'(«) or^io other, vords, to denote limitationa of spring' 
ing interests, UmitatioDS of interests by' vay-of conditiooal See \in, 
limitation, and quasi remainders after erl,ifB interest in per- 149-9, ie8>- 
sonal esutB ; as distinguished from those UmitfttioDS of fu- l^gb. 
ture iotetesis which irere good limitations at eommon4aw ^ See § lU, 
namely, limitations by way of remainder, limitations of the l^S. ' 
Vbole or the imme<Hate pact of, a reversion* augmentwlive { 3^ ] 
limitations, and diminnent limitations. An alternative liai* See ^ 187^ 
talion, thongh atways-an executory devise in the generic 147,188. 
sense p^tbe term, as opposed to an immediata devise, is not - 
always an executoiy tleVwe in the speci&c an^' usual sense, 
in contradisUnctioo to coqtiogent remainders; for many al- 
tenuuive limitatiDns ure contiogeid remiwdars in relation Co 

tjae particular «^tate. " 

lllb . Limitatioiis of springing interests, conditional ^^ B**^"* 

limitations, ^OM remainders after a life interest in 1^""?^*^' 
personal eslata, and alternative lipoitations, when contained ^^^*j*^ 
in vfilis, are seldom distinguished or designated by these or ^ i^J^ij 
any other ^leoific terms, bnt are usually ddnoted by the Qf gp^c^ 

general term of eieputory devises. termsT^ 

lllo Jt has, doubtless, been found oonvsnient ta tisM 'pu.i 

this general term, and other general terms, instead -g^g^^ 
of m(Nrfl.q>ecifi6 terms — convenient, that is, in oue i^^cct; ^1^ f^^i 
naniely, becapsathe learning of •xeciMory interests, <m d ,^ jo^-erjoet 
wtsncs, may perhaps be. truly said-to have been hittwrtoin ^^^^oflbe 

(c) See Fearnel, note (b), 
(^ Seethe definition quoted, Feaine, 361. 

<e) Feame, ^89. ReaV, otRcmt and dignities, not pteviotisly subsisting, 
nug^'be Umhed t«-«(nnaieoce ia Jittutv, even at ooduttoo la#, Fean)e,^&Z8, 
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K'wDce, and Ha infancy. CuM, indmd, in abtm^aoca- upon thia branch 
hasbeeoTerj' of law, have been brought before the- Courts and decided, 
prejudicial, and with few exceptions, rightly decided ; and tl)as8 deci- 
sions hare equally lllusirated the immense value of the prac- 
tice of hearing counsel on both aides, abd the sound judg- 
ment and strict Integrity of those learned man whoae duty it 
has been to decide between the epposit«'Une8 of fli^meaL 
.' Slit, at -the Ame time, ^ argumentd of. counsel, the diola 
' of the judges, and the propomtioDS In tba books } and idwv* 
, all, and as the inevitable result of these arguments, dicta, 

'1 and {>ropowtion^ tiie reiterated cal^ for fresh Judicial d«ct- 
aiorifl upon poiiits which other cases had .previously and 
satirfacloriLy decided } not nnfiequently evince the waotof 
a correct and per^iicuous analytical airangement df the dif- 
ferent kinds of interests, and the Tariobs isorts of .conditioifa 
and limitations on which ihey< depend, or by which they 
are-creat«d or affected ; as well as the Want of just and pre- 
-cise definitions,' including ait that ought to ba- included, and 
excluding every tiling etoe ; and tJie non-existence, in many 
Instances, of- accurate- and Well-defined distinctions, embcC- 
died in rules and prapositions, and -explained and cotumend~ 
ed by the expression of the^rouode and reasons on which 
['SJt ] ' they rest. Such having^been the state of this branch of the 
law, it is not surprising that general rather than specific 
terms have commonly been used. - In fact, it w^ an almost 
necessary result of the itapttrfect state.of thia branch of legal 
learning, as rscience,'«ither askexisted in the mind of the 
speaker or writer on the one handt or iathe mind of the 
bearer or -reader t>n the other hand. And, in many case^ 
iodeed, it has been as welf to use a general designation -as 
to itse a specific tsrm :.' and of course, in some his'tanoes, 
where the object is to generalise, and gengralisatioa can be 
aecomplished with accuracy, the general designation is tha 
' ' most appropriate. But, in the great nujqrity of cases, the 
-' maxim, error latet tn geheralibua, was pecufiarly applica- 

^^ He; and the rise of general designations, instead of specific 
. " _ - \ar6as, has been the source of passages in the books, which, 
embracing distinct and dissimilar casesy gi-eatly tend to mis- 
lead ! of vague, confused, and erroneous conceptions in the 
Btadent ; of perplexity and mistake in the practitioner, at^d 
sometimes even in the judges themselves ; and of constant 
litigation upon points which would or miglit otherwise have 
been long before set at rest. ,. 

For this Tea- In the present ««nnpr, therefore, to give an accurate, 
soa,Bpecinc well-deBned, and perspicuous view of the varioos kinds of 
ten™, awr future interests, the author has almost always employed a 
Breeto"™! «P«cific term, in preference to a general defflgnation; andin 
my, ratfier ^*^* ''^°*'*'y ^ **" course hitherto puffl!»d,(/) has ex- 

(/) See Feame, 418. 
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hibited and treated of the Tarraus cooditiotts, linaitatioo^ than general 
and interests, with especial ''"regard {lo iise the language ef terms; and. 
Pearee) to their ape«ifie dlstiocriMis and relalions."(/) "», specific 
This, the aurhor humbly submit*, is the only way of-endeai. ''j^"'{|°P" 
voaring; with any prospect of SHocess, to mould the subiect *™ ^^T^*"*" 
into a more .correct^ deteiminate, etid soieatifie fonii,aO is to J* .J*^, 
lescue it from that state of distressing uncertainty, discrep- ^^ ^_^ 
ancy, and confuaioji, in which many pointa in reality, though ^J;^* ]:_:. 
iioj apparently to the piperflcio* obserreri were_Ieft, even t^^ jnj" 
after the publication of the juWly celehrated Treat&& of ^^^(gj^jj ^j^ 
'Fearae; and in which state, many mprB poinlsexiot at the -^^ ^^ 
present day, after the long iDlorraL tlut has eta^fadstnca r ss] 
the deatb ef ihat iUtulhour mm. . - . 

SECTION THE THIRD. 

O/IAtnitatitma qf Veated fnterealt, when eontidered vnlh 

t^treriee simply to the poaseasion or ertjojfmmt, or ioth, 
llld I. Of limitations of injereais vested in p93Msaion, 
' ' or in enjoyment, or irt both. 

Tbkss are limitations which confer a right, to the imtne-' 
diate possession, or enjoyment, or both, as well' as the -im- 
mediate poftion ofihe 8eisig,property,ot ownership jof and 
in real or personal esUtte. 

IJle , II. Cf UfT^tatumsqf vested inttraats in rtalestaief. 
' subjeet too term for yetaa. ' 
These are limitations which tnarely suspend the posses- See ^ 94& — 
-sion or enjoyment, or the possession and enjoyment, of real SS>1, 124k. 
■ estate, till the certain regular expiration of a term for years, 
witbam-auspending theseisiti> property, (» ownership of and 
in such real estate. 

Illf III. Of limitatioifs of vesiedinteresta, subject to a See PsAll. 
" ' chattel interest qf uncertain duration. c. .Vill. 

These are limitations which merely suspend ihe posses- 
sion or enjoyment, or the possession and enjoyment, of real 
or peiaonal estate, till the determination of a prior chat- 
tel interesf of uocertaia duration, without suspending the 
seisiir, property, or ownership of wd iu such real or per- 
sonpl estate. • . - 

1 1 Ig IV. Qf other Uvtitfitiom t^ vMted interests, sub- See Part U. 
Jeet to a suspentaion of the potSaaion or ei}joy- c. VIII; 
. tnent, or both. . ■■■ 

These are limitaiipns which mdrely suspend the posses- 
non or enjoyment, or the poosesBion and-«njoyment, of the 
real or personal estate-, till a futuis tir^ other than that of 

(/) See Feum, 410. ' -, 
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the datentunationof a inior intenetywiiboul snqwnding the 

' 8el8io,.propertf,sr ownership of and in such real or personal 

e^ate'i aa if reaLor peraooaleitatt] be derisedor bequeathed 

[ 37 ] to a person ; with a direclioji that ha shall take a vested 

. interest, but that ha shall not be put into possesion till ha 

shall attain hi> uajMily, . 

SECTION THE FOURTH. 
A Fourth Diviiion tjf Limilaiiong into those forming the 
eut^'ectoftheJbUauHngsectioTU. 
. . With teference to the existence or-nm-ezistence, 1 1» 

■ ceritfinty or oncertainty, of |be possesion ot etijoy- 
' ment hy virtue of the interests which they create, as well as 
te the varioas modes in which they are «oastructed, limita- 
tions may also be divided into, 
Sed ^ 76a, I. Limitations cons^itnting' grants, devises, or bequests, in 
77, 78t, 88. , pnaaenti, or limitations of present vested interests. 

Bwh lis. '1. Abaolute. 

See & 114. 2. Hypothetical. 

. See ^115. 3. In^iefaoUofappointmeDt 

H. LimitatioBS constituting grants, devises, or bequest^, in 
fuluro., 
Sw^ 78, 9ff. 1. -LiraitatioDS creatmg ftitOre vested- interesta 
^Ifffl, 171. (L) Limitations by way of vested remainder. 

Sea & 168. , , -(2) LitoiiUtttons by way of vested fUO«i' remainder. . 

See-^ lea. . (3) lamitattoie of vested interests in the whole,or 

.■ ■ ' ', - in the immediate part, of a reversion. -* 

&ee^QjS»90. - 2. Limitations cceadug certain Executory interests. 
§I17,l27h. (IJ LimitaliooB of springing interests; 

See ^ 137. 12) Aagmentative iimilations.; 

'See 6 147. (3) Oiminuent (imitation^ ; aqd 

Sei»fl48.^.' . {4) Conditional Umitatioos; . , :- 

^ .,■ — where' such limilalions are to take eflDjct on 

ap event or at a time pertain. 
See ^60, 90.' 9. Liniitati<^8 creatiag.contiiigent executory interests. 
^117, 137b. ' (l).LimiUtibnsof springing interests; -. 

See ^ 137. ' (S) Augmentative limitations ; 

Sae(147. (3) Dinriiuient UmitationS; and 

See $ 14a-». ■ (4) Conditional limitations ; ' ' " . 

r-where Btich limitations are to take effect on 
an event or atatime wbich is uncertain. 
[ 38 ] - (S) Limitationsby way ef contingent remainder. 

§159, 173.' (fi) LuQitatioQS by way of' oommgent j^tian re- 

See J 1*8. ^ . toainden 

See$169: " . (7) LimitationaofoontingeBt intorestsin thewhola 

or the tmmediate part, of a-reversioQ. 
See^lSS. (8) AUerqativa limitations. ■> 

See 4 119. . (9) Clauses. creating powers of appoiotouDt, 



.vCoogIc 



1. 4. T— VU:] OF EXECUTORY INTfiRBSTS. [§H3^117. t 38 ) 

SECTION THE FIFTH. ^ 

0/ Limi/ations o/ Present Veittd jTUertats, when amnd- SeeSect. til. 

ered utiih reference to the modet in which they are con^ _ 
. Mtructed. ' " ■ , 

113 ' J. O/abeolute Hatitationt. ' 

Ait Bbsotute limifatioti is a seoteace by which an estate is 
created so as^noi to be dependent on ai|y condition wbaterer. 

114 \l.' Of * hypothetical ^miiationa. 

'What is here termed an hypothetical HniilBtion, is a sen- 
tence which creates an estate in an event or on a condition 
fblfiiled ordecided at or_hefore the-dehvery of the deed, or 
sto be TulfiUed or decided at or befbte the death of the tes- ' 
\a.VoT.{g) 

115 III. i^ limitations in ^^aultqf appointment. 
A Uniitation in default of appointment, is a beQtence in 

which an estate is limited to a person, in case of the non-ex- - - 
ercise of a power of appointment; and the effect of which is, 
to create a veitod-interesf} sutgect to be defeated by U» ex- 
ercise of the power. , 

SECTION THE SIXTH. [ 39 ] 

Of Limittttioru iv rirromo; ahdfirit. 
Of clavsea creating powers qf aj^ointmenL 
1^6 These, are clauses by which landjs 'I^ted to 

uses to be appointed by.ji particular person, either . - 
iii theahsence, or JQ defeasance, postponement, or modi£ca- 
tioD of uses previously limited by the instnuneot cre&ting 
the power. 

- ■ "section THE SEVENTH. 

OfLiTnitaiimu qf ^mngiAg Jnteteat*. - ■ ' ' 

.117 A tiMiTATiOH of a' Springing interest in Kftt DefinkioD of 

estate, is a sentence which crefttes an Interest, by a limitation, 

way of use or devise, to take effect at a future time, without of a spriag- 

being supported by, and Without affecting any other interest iDgintersst. 

of the measure of freeholds ' >" '^ P"»- " 

■ ,- , ■ _ pgrty. 

* For the sake of cooveDience, perspicuity, and eiactneaa, the Sae^lllc, 
Mtbor has i^uctaiUly'been obliged to make use of tbis and one or 
twDpdwt new speciiiic terns, wltare there b^been no term iii conuDOB'^ez* 
cept the gansrte term. - . . 

ig) Feame, «», note (rf). ■ 
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— Dnriaioa -of Limitations ofthudescriptioDBiay be distributed IIS 

rach litnita- into seven kinds: ,- ' - ' 

lioBBisio L The first is a sentence vhicb creates an inter-. 119 

seven kinds, est in faroui of a person unborn or unascertained, 
DefintUoQ of or an interest which is Hmited to take effect at a future time, 
thefirslkind. without being ptflCeded by any other, or ^merely preceded 
by a. term for years vfaich is to commence at a future time.(A) 
As'in the. OBse -of a deyise to tak^ e8bct six months afYer 
ihe testator's death; or a derise to the firsf son of J. S., 
' ' when he ^all hare one^ or the heir of J. S., a person who 
is JiTing.(i) 
Gardner v. An ^stance of this kind of springing^ interest occtln^ 
Lgddon, 8. where a- testator gave to two penpns and ttifeir .heirs, to sell 
Yofl.andjer.and dispose, at their discntidn, one quarter part of ail. his 
[ 40 } nglit in Moorlincfa, if an act ^ould pass for inclosing the 
389. See stud nioor vithin 20 years. And he directed the moueye to 
aim Wocd- arise by such g«1o, to bo divided betweea certain persons 
J^^'^f'TS't whom he named. It was field that tl]ia.was an executory 
Cro. Eliz. devise to take effett after an inclosiire acL- 
4S9, a« sta- 
ted, Feamo, S76. -. ' , . 

Defiaition of ' II.' The second is a sentence which creates a ISO 

the second freehold interest to take effect on the regular aet- 
kiixL tain expiration of a chattel interest, bat such freehold inter- 

Bee § I24b. ^^ ^ contingent on account of the person.' As where a 
testator devises to «9. iot 21 years, and then to the first un- 
born son <AB. in fise. ' 
DefinidoQ or III. The third IS a sentence which creates a free- 121 
tiw tlurd hold interest which is to take effect after a preced- ' 
kind. ing chattel interest, but only on a contingent determination 
Set fj 34< of such chattel interest by force of a special or collateral 
43, 124a. limitation. As if land is devised to wf. for 21, years, if A 
shall so long remain at Rome ; and if he quit Rome during 
the teun, to C. in fee. Or, where land ia devised to*dL for 
21 years, if he shall so long live ; and on the death of t^., 
then to B. in fee. 
Danger of There is a danger of ''aonfininding the kind of, 122 
co'atountting springing interest exhibited in the first of th^se ex- 
tbe ucond, amples, with a contingent remainder of the first class hare- 
third, and 4&er menlioned.{A) Such a limitation might indeed be 
fourtb kinds termed a remainder, as regards the possession, or the ^Qjoy- 

(4) F«jr'4 Case, Cro. Eliz. 878, as stated, Feame, 400, 63». , 
' (t) See Feame, 896; and Gore r.Gorti 2 P. W. SS, aa tbere atated. Beo 
also Feame, 400.- 

(fc) The leaned Editer«f tke fenner ediilooi d'Feame'appean to bs»a MleD 
into this ecror. (Sse Fearae, 6, note (.4>, fifth paragnph.) And -yet Im agiees 
w)tfa Fekrae in stating, dtat a contingent remainder requires a {weceding AeeMd 
to suf^iort it. 



DigiLizedbyGoOglc 



r. 4. rii.] OP EXECUTORY IJPTEltfiSTS. [§l«3— ia5. [ 40 ] 

meat, or botfa. But it is not a reiOaipderj ie relatton t« tbe of fimitalicKu 
seisio, property, or o vaeiAip, and therefore not a romaioder ofcpringiiig 
propariy'so called. - intemtawUh 

it mnainders. 



And the same danger exists, in fact, of confouoding other Siee § 159,' 
iostaUces of the second,^ third) and fourth kinds of limitations IBS, 

of springing interests with contingent remainders. 
. 1£3 IV. The fourth is a sentence vhich creates a DeGDititMi of 

freehold interest after a preceding term for years, the iburih ' 
to ta^ie effect, in right, on an event or at a time uncon- [ 41 ] 
nected with the original measure and the regular expiration kind, 
of the term.- As where land is devised to ^. for 21 years ; See § 134a. 
and if ^. shall die withiti the term, then, on the expiration 

of the term, to B. in fee. 
124 v. The fifth is a sentence which creates a free- Definition of 

hold interest after a preceding term for years, to thefiflb 
lake e0ect, in possession, or enjoyment, or in hoth, in de- kind, 
feasance of the term, or of the beneficial interest therein, on See ^ 1248. 
an event or at a time which inay happen within the term, 
but is unconnected with die original measure and the regu- 
lar expiration of the term. As vhere~land is devised to ^. 
for 21 years^ and on the death of Ji., then immediately to 
B. in fee. 

Tb'is, though' a conditional limitation, specifically so called, See ^ 148, 9. 
as regards the possession, or enjoyment, or both, is a limita- 
tion of a springing interest, as regards the seisin, property. See § 117, 
or ownerships and therefore most properly classed among 182. 
those ^ringing interests which do not affect a prior free- 

bold. V. 

124a From the second, third, fourth, and fifth kinds LimitationB 

of springing interests, we must be careful to dis- of vested in- 
tinguish limitations of vested interests, subject to a term or teresta, sub- ' 
other chattel interestj or, in other words, limitations of a &ee- ject toa 
hold interest in favour of a person in being and ascertained, cl»«ael-Mtter- 
lo take- effect in poase8sion,*or eiijoyment, or both, on the ^'•.""^ "^ 
regular and certain expiration of an actually subsisting teriH ™"nn^«Bnea 
or other chattel interest, and without requiring the concur- *""" Hfh'nl 
rence of aoy coUateral contingency. And from the first i- ^l '_j ' 
kind, we murt divtiogulsh other linutations of rested inte- of^ VmA^ of 
rests, subject to a swpensioa of the possession, or enjoy- i^mitationa iif 
ment, or both. springing in. 

. . interefls. See § llle-lllg, 346-294. 
1S5 VI. The nxth iff a s«itena* whaeh entHeA an Dofinilionof 

intereiA to take effect at a time which could not the atxtfa 
arrive till a period snbsequent to- tho expiration of a preced- kind, 
iag interest created by the same instrument, or which might 
not arrive till a period subsequent to ttie expiration of an in^ ■' 
lerest ereated by a prior instrument. (See % 9T9.) Ai 
Vol. II.— 5 
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. 'ffbsre a dBSiw U majie. to ^, for lifr, imiBHidflr, 4fi«f ifae 
death of «?. luwt one day afterwards, to B. ibr ]i£a.(/) 
r 43] Vll. The seventh is a sentence which oteatwsa 1B6 

, D«fiaitico of -jptOTeal to take ^lect on the regi>lar expiratioa of 
the.aeveaih a qualified fee which must e^ire, if At aU, within the period 
kind. prescribed by the rule.against perpetuities. h& "where land 

IS limited by way of use or devise, to ^. and his heirs, till 
B. shall Sk.; ana then to B. and his heire.()n> 
Observatlbo ■''There is no clearer rule in law" (says Lord 127 

-oTljoid Not- Nottingham) " than this, (hat there can be no re- 
lingbun. mainder limited upon an estate in fee; yet public reason 
and (he coarenience of common assursoces hav^ found a 
way to pass by this .rule, as well by way of limitation of 
use, as by way of devise j and tt^, if the father litnit a use 
to bituself and his |ieirs until a qurriase happen, and, than 
to ttie son and his fieirs, this is a good fee by coinmoo expe- 
rience. "(n) 
Remrincw This ia not a vested interest, subjecft to a chattel interest, 
die case put because.the marriage might never happen ; and it was never 
by him. intended that the estate of the father and his heirs should 
Ccaiie unless it should happen ; and consequently the words 
of Umitatioa, "and.hia heirs," must carry the entire owner- 
See § IIIC ship of which the 1ari4 was susceptible. This case is difl- 
lil^uishable Uam that of a limitaiioa to U'lWteea {ind Iheir 
heirs', titl A. shall attain 24, with a limita^on over to A. and 
his heirs When and. as he shall attain 34. In this last case, 
an estate Is given to the trustees for a limited purpose onty; 
'. aaditisnotititaDded that tbeif' estate should subsist heyond 
the'thne ■Wheiiw?. bhair attain 24, or when, I)y his death 
under ihat age, it shall have become . impossible for that 
event ever to happen. And Iherefore the, words "and'their 
. heirs" do nptpass the! fee, and the trustees Only take a chat- 
tel interest. . . 
ThoMinmia- These limitations of springing interests can only. 127a 
lions on ^ ^^ ^^^ °^ "^ ^^ ^l^^^se. They would be void 
i«BW be by "^ inserted in a deed at common law. 
way oruBe-oc defiae. 

T 43 3 When they ane-by way erf use, iheyarasomatiAes'lMmed 

Tbey are -^ringingnsM. Ttioae which are by davise arenstMllyde- 
tenned 4(gasted4)y'tbe ganeiric nane of -executory devises. 

. sptiagiiyt , . . 

vns atKrexy^utoiQ'. devises. _ 

1)0fiiiltion«r AiiiBitatibdIof fta^Bfing-iolenM^aiieMnal EEJfa 
a linrititioa M8tata,iB«claine wfaichx;reatesaMiataaiI,Ay.visqr 

(I) Fearnq(«M. . ,...,..-.: 

(«} 2 Bl Ci^ 3B4. .Sw:aU»Paawy37^ 

(n) Lord ^^<m^mm^\jiUsmird.v.-D^i^ K<irS0't!^ ^Wilmtjm^ . 
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tifiteTisfrOT-rftrnrt/loftiW'rtfcnsrtrflinirgTiSie, wiffionl'oPB- springs 
being' |)rs>Bad0d by, of ^o^tftOHl «8ec*ing-ftny other tnWreBt ii^ interw* ■ 
I^imitikHMB of ihia hind, by Way of beqpest, aro-iMnBllyde- in pwoofist 
8ip«to(fl>y Ib«geftwie«ain8 0f eweirteiy beqiieWs; ■ •^Bperty, 

SECTION THE EIGHTH. 

Qf^lfernattve Limitations. 
128 . . Ax alternative limU^tion is. a jeoteDos irhit^ DKfinittoiiof 

creates ao interest that is only to vast in case.the.an ilterna- 
next preceding interest , should never rest in any way, tive limila- 
tbtoiugh the fioluca-o^ the contiDgency oa-wliieb saeh pre> tkm. 
ceding interest depends. As "where a testatte dsviaes to ^ V 

fn life ; and if he hare iisiis male, then to such issue mala 
ajul his heirs for ever; aod if tfe die without. issue male,^ . ■ 
then to .S. aod his heirs forever; or, wher^jt te>lator.be- ' 
^oeiklhs personal estate to tba iSrst son, of t^.; and if «f. 

should haveBt^sofi; tbraio B;(o) - 
1.29. .'These limitations^ or the g>ns noada-by theai, Diffirmi' 

considered in couiiioclion with those. £dt. .which name* ^tm 
Ihey aie substiiuiion^ry, are soioetimea tarined ' contiugan- to tlnM timi- 
eies with a double aspect ;(/)) or 'gifts upon a double con- '*''*'•■■ 
tingency;(j) or 'gifts or devises upon two alternative con- i ^'* ^ 

tiiig«Bei™.(r) ' '' 

130 froDi'lhe definition ir will appear, that audne- Reqmritwio 
. ■,9nBBtlimil«ti«aounu)tb«anBltenaalivaliRiitatkn,'an alterm-' 

uoteas the prior limitation for which^it is a 8abBtitiits,tB«ither ^"^ limits 
ao hypothetioal Uuiitation, or a contingent UtnitBlioR when ^■ 
coBsidered'aDtecedeiUty to the' event on w4iiah the sirine-^^S 1^^- 
^uent limitation is to take«ififlct) nor bo)<bsi Ae«oiuiiigency 
OK which the sabiaqnent limitation isto tafea>efll»ct, isttM 
reveras of die coiitrngeney on whuh the {weosding lli^latioa^ 
is to take effect 

131 WhereiheeveaCop wJik^ an altwAatlve limita- Theomis' 
tion is to lake effect, is the non-ezuteace,.at a par- BioDofthe ' 

liciiJar titiie, of (he p«r»on who'isto taks' oader the preced-.ooadicibn on 
iDg limitatioti ; the conditiod that nich perBOQ- shall be in which the 

(»> LeitUitgtM ▼. KSnte, 1 Salk. S34,.«s ated, Peante, 335, VTB. And see 
Dot A. Br^tn v. Mdhu, 3 Wikt. 2BT, 34-1, as staled, Faams, 374 ; and Higgina 
yK. I>a»ia\ ot Derbf,.l P. W. ttd; SlmUf v. Leigh, 3P. W^md; St^n» 
T. aufltenm, Cms. temp. Telb. 339 ; Grttk v. Ekitu, 8 P; W. SQfi. otAe <F), 4tfa 
erf^ as stated, Feams, &18~A2aL 

(p) See Goodiitle v. Billingto^ DgugL .Eep.72fi»or33&ed.3 ; and iW- 
tUngUm V. iSme, m sialcd> Fearoej 367, 873 ; and Hocidty t. MofDhey, I Ves. 
lis. stated, ^ 530. 

ii) Arg. of Coonsel in Leake t. fioMnao^Z Mem. 363. 

(r) Aig. of CouDsd ia itu|f v. florAndte, stated in/ra/ HKcftfcy.y. Jla»- 
fcrjr, 1 Ve8."l50. 
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[inor limiiB- «im at that time, in onler lo en^bl^ mch piisr limitatioo to 
tioa U to take effect, U *aeldom flzpf«s9sd,&ad is-only impHed by ibe 
laks^ect. circumstance that another peratHi is totakaiTBachfifMinen-' 
tioned person is not in sue at that titiM.(«) It is tbia which 
so frequently causes a doubt, whether the existence of the 
See ^ 13. party is a condition precedent to the vesting of the prior 
See § 114. limiladon ; and coDSoqufeatly, whether the subeeqaeot hmt- 
tation is an alternative or not. It would, therefore, be desi- 
rable that the condition should be expressed, upon which the 
prior limitation is to lata effect, as well as iho t^posite con- 
dition on which the subsequent, alternative limitation is to 
take effect 
TwokindsoT AltemallVe limitations, as regards their fotm, 133 

alternative li- may be divided into two kinds. The one may be 
mitations, as lerrned an alternative limitation of the prope r or explicit 
regard! thmtjbrm; the other, an alternative limilation of the improper 
fonn- or,elliptiealJbrm. 

£ 45 ] .1. An aherhative limitation of the ;>ro;Kr or ««• 133 

nnfi ■ ■ r J'''"' form, is one in whiiSi the reverse contin- 
^^^^"J"* gency on which the alternative interest is to arise, is ei- 
^ iitnka- P"**^ i "^ '" '^^ example above given in illnMralion of 
lion of the ""^ definilion of an alternative limitation. (See § 188.) 
proper or explicit fonn. 

— improper II. An alternative limitation of the impropet^or 134 

«r elUpticBt eUiplieal form, is one to which the reverso con- 
fona, tiiwency on which the alternative inteiest is Lo arise, is 

only implied. 

Tbocoatin- 'Hw eonUngency is. sometimes implied by the 13& 

genfiy some- word " or," iatcoducing the limitation. 

tinwB implied Thus, where a testator beqneaihed a sum of stock to 

by the word each of his nepbeWs and nieces, or to their respective 

"t^." child or children: should any. die without child, bisdiiare 

Mimtagu T. to revert to the residuary legatee.- It was held,- that 

NtteelM, \ the legaetes vested, absolutely in the nephews and nieces 

Ruas. 165. ^j^ survived the testator, and that the child or children of 

the nephews or nieces took only as substitutes for theii pa- 

. rent or parents dying in the testator's lifetime. The same 

testator appointed as his residuary legatee E. P. M., his 

child or dnklFen ; in cage of his death, without any such, 

then, the residu&ry interest to vest in liis other nepheweand 

niecee then alive, share and share alike ; and, as before, to 

«ach of th«r respective child or children ; and in case of - 

either of their deaths without any such issuer then bis or her 

share to be divided among the survivors, or to vest in the 

last survivor, or his or their representative or represenlB- 

(#) Seo HodeUy v. Mavhe^, 1 Ves. 142 j Doe d. Bavy v. BamiaU, D. & 
E., 80 ; Dae d. Gilman v. £foey, 4 Bast, 813 ; Merta r. Jamei, 4 Moor?, 837, 
1 Brod. & Bing. 137, stated, § 630. 
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Ures. It was^^.that the^words "£. P. M^ bis diild or 

children," must be read aa "E. P. M., or his child or ohil- 

dreo;" and that the residuai-f cl«n«e tnuA ba oonatrued as ' ' 

the previous clause was ; end as E. P. M. survived the tea* 

tator, the Residue, upon that coostructiOQ, vested io him ab- 

aolutel^. If he had died leaving ^ildren who survived the 

tastator, th«7 would have taken the residue ; had thejr died in- 

ihe testator's Ufelimej bisolhern^hewsaiuluiecssand their. 

children would have become entitled in a similar manner. 

. A testator bequeathed 6000/. in ttnst for his daughter, lor JmuM v. To^ 
life ; and, after her decease, he gave the same to the chil- Hn, A Sim. 
dren, or their deaoendants^ of T. F., jn such proportions to 256. 
e^ch as bis daughter might direct. Sir L. Shadwell, V. C, 
held, that the deecendanta were mentioned merely as substi- [ 46 ] 
lutes for the children ; and that the childreB were eutkled to 
the fund, there being a direct gill with a: power of selec- 
tion. 
136 Sometimes the conlingency on 'Which the alter- The eaaiia- 

native interest is to arise, is implied in the con- ^eaejreoae* 
text. And this would appear. to' be the caso, where a iime^imptied 
fund is bequeathed in trust for a person and his issue, "> "* «"•*• 
with a direction to the trustees to pay over to such persiMi, '^^^ 
the corpus, and not merely the interest of the fund. 

A testator beqnealhed all his personal property, not be- Peanmi r. 
foie disposed of, unto his trustees, in tcust for bis &ve sons, Sitfktn, % 
and their respective issue, (if any,) such issue to take jwrD"* ** 
ttirpet, and not ner capita, to be divided amongst ihem in Clark, 828. 
equal ^ares and proportiotis : the shares of such of them aa 
should have attained twenly-one, lo be paid to them re' 
spectively forthwith after his dec^ise, and the shares of 
such of them as should be ander the age «f twenty-one 
years, to be paid to them when and as they should re- 
spectively attain such age.' At the date of the will, and of 
the testator's death, the eldest son was married- and had 
four children. ■ The other sons were unmarried. The Mas- 
ter of ihe Rolls held, that each of the sons was entitled to a 
fifth for life only, remainder to, his issue, to be paid to ihem 
at tw«nty-o«e. This judgment was reversed by the House 
of Lords, by whom it was decided, that this was "an abso- 
lute giA to the testator's five sons, to be paid, at the time 
and in the manner specified, lo ibe testator's sods living at 
'the time of his decease; but if any of the said sons was at 
tbat time dead, then, to go lo the issue of tliat son : snch - 
- issue to take as the ttirpea would, and not od a divisioa 
per capita." The Lord ChanceUor, in proposing that deei- ' ' - 
si«i, relied on the case of Bntter v- Ommaney, 4 Russ. 70 j 
and he observed, that there was no making sense of the will, 
unless it was so construed ; and it was evident, thai, in the 
hurry oi the last tlay of tlie sillings, Die altantiiHi of ilie 
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Master of the Rtdls bad not bsfiu fully dtavn lo4fae t«rais «f 

-Obaerratioiii It ia Mt stated fn the Report in what vay His Lordshifi 

on Pfarton showed that this ronGlrnotion was reqnired by the terms of 

v.Sfe^en. ihe wiU^ kmtU oi«y-b»»iBH*fcedf thirt t* appwra^ftomrtm- 

r 47 1 words of the decision, 89aboTfldted,thatthe word "them" 

was considered as referring to l^a sons, being eoimeeted 

with the word "sons," though the word."8on»" was not the 

next antecedmt, by the wv^ " their -/' aod hertce, the will 

was to be eoosirued aa directing the trustees to pay OTer 

the corpus of the fund to the sons who should then h&ve'at- 

. lained twenty-one. Now if the trustees were to pay over 

' lUe corpus of the fund to the aorfs who should have attained 

-' • twenty-one, it would tw utierty repugnsnt to suppose that 

the sons so receiving the capital; and' not merely the ih- 

terestfrom the tnistees, shosld only have -been intended to 

take for life, with remainder over to their iiisiie. 

Any B u inber Any number of ahefnatira interests tnay be 136a 

(^attunattfejitoiud- ia'SuoeMnen,-ee--(h«t «eteh more remote^ 

iaterertsmay limtlation may be simply a. subatitute for the next preceding 

be luBtted in one. ' 

■ucoession- ■ j^ testator bequaaihed a sum of stodt to MTistees, upon 
Laferv, trust for -hiB wife, for life; and'afler her death, to pa,y one 
EaMrdt, T'lhtrd part of the principal 1o his son,./! £.,if he should then 
Mad. 210: be U Ting; and -if dead, to his child or children; and one 
third to- his daughter, M. ,S. B., if liritig at the de4:efise of 
his wife ; dtld if dead, to her child or cliildren ; and the 
remaining third to his daughter, H. E., or her child or chil- 
dren, in the srane manner. Provided always, that if either 
of his said daughters, should die unmarried and^thout 
issa»; th«n,'(bat the surviving daughter should take the 
share nf her 80 dyii%; and' if both of his daughters should 
die unmarried arid without issue, then, their shares should 
go to his son, ^ E.,ii living; and if dead, to his children. 
L. B., the testator's wife, died in "his lifetime, but the son 
and daughters survived him. Sir John. Leach, V. C, held, 
that in the events that had happened, the interests of the 
daughters vested in them absolutely. That the deattis of 
the daogltters unmarried and without issue, was plainly 
referable to their deaths in the lifetime of the wife. That 
the only contingency in favour of their issue, was, the' chance 
of their deaths in the lifetime of thcf wife. 
OJwervaiiona In this case^ there was a, succession of alternative limita- 
OD l^gtr V. tious, as to the shares of the. daughters, by means of Which 
Editmi: the children of each of the dangliters were substituted for 
their parent, in ease the parent was notUving at the death 
[ 48 ] of the wUb; the- silrviving daughter, (or tho daughter who 
might happen todie viihnut issue in the lifetime of the wife ; 
the son, for tbe dai^t«is andthek duldreti, in case neilhef 
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of Ae duigbtco-and iMne«f ^bflk- ob ild wn w re ^irir^ -at 
the death of the wife ; juid jite Qhildren of. the nm, /or the 

aon, ID caas lM.8hQ»ld not be Uviug at UtedaKth-ef the wife,' 

As the daughters were living at the daath of thje wife, the 
limitation to ihem took effect, and the shares T^atMl ia Ihan 
absohitely, so that all -the Rttbseqnehi linulatiMis, being mete 
alterDative UmitatioDa, sntirely tailed. 

SECTION THE NINTH. , 
<^ ^AugnMttative lamHatiamt. 

137 An augmentative limitation, in the case of real Defiaition of 

estate, (or a limilation causing "an enlai^roent of an sugmeo- 
an estate npon a condition/') is ■a limitation, b; deed at la.tive lintila- 
coinmott law,.imder which a term for years previously ere- tion. 
ated in things that lie hi livery, or a term for years in things 
that lid in grant, or a preceding estate foi life or in tail, cre- 
ated by the instiumeiit containing sach hmitaiion, is, in a 
given event, to be absorbed by, or transmnted into, a larger 
estate, of tlie SQine quality, in case such preceding estate 
rcmaios unaliened, and unc'haiiged in quality, till the fulfil' - - 

jnent.of the.CQiiditifln.(fl)' . r ■ ' 

T38 Thus " a man," ^ys Lord tloke, ^" maketh a iiiiutraiHMM 

Tease for yeai^, the. lessee enters, and the lessor of the defi- 
liiBkes a charter' to the lessee, and thereby doth grant unto nition. 
him, that; if he pay the lessor, a hundred marks during the 
term, that then he shajl have and hold the tBnd_8.to him and , ... , 
' to his^eirs. In this case, say they, there need no livery of 
seisin, but it doth enure as an executory gropt, by increasing . 
of the slate ; and, in {hat case, without question, the fee sim- 
ple paaseth not before the condition is performed. "(&) In 
the case here put, the livery of seisin appears to be dispensed [ ^^ ] 
with ex necea»Uale. It was not loaoe before the lesaee 
entered ; because whep ihe 'loose vas node, it tbs not, or < - ' 
might not have been intended, at that lime, that the lessee ' 
-should have any other interest than his term. And If livery 

Tvere made at the time of the subsequent grant, "it 

139 would be void; because the lessee Tould be al- 
ready in 'possession. t£] Bnt*ir a lease for yearS' 

isniadeof land or anythingelse lying in livery, withasimi- ■ " ' ■ 

lar condhibh coiitained in one-andthe same inAtrument, 
instead of a ■subseqawrt-iDstrBmeot; the lesseo 

140 must take the fee immediately, or noit axaWJji) 

• ffte-">ni_ pfTtft *^ 

(a)SeeCo.IiiL«6ft--217b. PreM.nep. IT. 188,138. FearM,26S,3C«, 
370, 280, S89. C^) '^ ^'^ ^^"^ **■ 

(e)SeeCo.Litt.8I6% ' (^ See Go. Lilt. 217 b. 
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[«.] I.4.X.3 AN. ORIGINAL VIEW [§141—147. 

For, *tf nrerr is made bcfen the leasee enters, the fee 
paswB immedislely, so that the condiiion must be construed 

See^lS, IS, a condition subsequent instead of a condition pre- ' 

cedent:(e) for '"lirerf ofseiain must pasa a pro- 141 

sent freehold to some person, and cannot give a 
freehold in/tttura."(/) And if hvery were made 148 

■after the lessee had entered, and when he was 
alrAidy in possession, it would be void.(^) And 143 

^' it is inconvenient," as Lord Coke observes, " that 
the fee simple should pass, in this case, without livery of 
seisin ;"(A} becatise this would be unnecessarily opening a 
door to the dispensing with livery of seisin altogether, wad 
to the mischiefs that would arise from the absence 
of that ceremony. In the preceding case, the fee 144 

could tiot pas^ at all unless livery of seisin were 
dispensed with; whereas, in this case, it could pass by livery 
of seisin ; though it is in such case necessary to construe the 
condition a condition subsequent, instead of a con- 
dition precedent, so as to allow the fee to pass im- 145 
mediately. But it is to be observed, that there is 
'"a diveraitie between a lease for life and a lease for years. 
For, in the case of a lease for life, with such a condition te 
have fee, the fee simple paeseth not before the performatKe 
of the condition ; for that the livery tnay presently 
work upon the freehold. Also they take a diver- 146 
silie between inheritances that lie in grant and 
inheritances that lie in livery. For they agree, that if a man 

[ SO ] grant an advowson for years, upon condition that if the 
grantee pay twenty shillings, &c, within the term, that then 
he shall have fee, the grantee shall not havd fee until the 
condition be performed. "(t) 

SECTION THE TENTH. - 
^i^**' Of Diminuent Limitation. 

DeiiBition What is here termed a diminuent limitation is 147 

of a diini- a clause by which it is provided, whether in a deed 
nuent linBita< at common law, or by way of use or devise, that, in a par- 
tioD. ticular event, an interest previously given by the same in- 

Sea §'l4ga, strumeat, shall be transmuted into one of a lower denomioa- 
168. tion. As ■ where a man makes a lease for life, and if the 

lessee within one year pay not 20L, that he shall have but a 

term for two years.(a) ^ 



(e) See Co. Litt 21S b. (/) Co. 

(^)8eeOo.LitLSl&a. . <a)A. 
^) Co. litt. 217 b. 
(a). Co, Liu. 818 b.; Shep. T. 139. 
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I. 4. XL] OF EXECUTORY INTEBESTS. [§148, 14ft [ SO ] 



SECTION THE ELEVENTH. 
OfConditioTial Limitations, 

148 ''The term coadidoual limitation ia someliiBM Generic 
u&d generically to denote any kind of qualified sense of the 

limitation in the derivatire sense ; any kind of limitation, in term coodi' 
the derivative sense, which depends upon a condition, in tional Umita- 
contradistinction to an absolale lioutatioa ;{£) ox to denote 'i°o- 
'an indirect special limitation, incoQtradislincUoatQadiT«ct ^^24,106- 
special liinitalion.(c) See ^ 84, 4«, 

This use of the term, though philologically eotrectonotigh, Tbo use of 
is practically productive of a great and nuschievous coufu- die term in 
sioa of ideas. In particular, special limitations, in the origu this sease ia 
ual sense of limits, are confounded with conditional liioita- notiocorrecti 
Uons, ia the derivative sense, ■'specifically so called, or, in [ ^^l ] 

other words, with that kind of limitations, which, in contra- but yet pro- 
distinction to remainders, operate in defeasance of a preced- ductive of 
ing estate, and which are accurately distinguished m>tD re- ■n^s^^iQi- 
mainders by the learned and profound author of the forego- See ^ 24, 84- 
ing voT^.{d ) The mode of determining an estate by means ^ 
of a speeial limitation is not peculiar to conveyances by way ™® y ***• 
of use and devises, as we shall presently see^ but the mode - . 

of determining a preceding estate by means of a conditional 
limitaliw, specifically so called, is peculiar to uses and do- See § 149*. 
vises, 

149 Aoonditiohal limitation^ in tttespsciScssnsa, is a Definidmof 
<proviso,by-wayofuse or deTise,fbr-the annihilation a Bomilitioml 

of an interest of fhe measure of freehold under a preceding limkatiMi, is 
limitation, in a particular event which is unconnected with ibe specific 
the original quantity of that interestJeJ and which may not sense t^the 
happen till afier such interest has become vested ; and foi t^""- 
the creation of a new interest io its stead, in favour of ano- 
ther person. Or, more fully, it is a distinct clause, 'by way 
of use or devise,(/} by which an interest is limited to take 
effect, in possession, or in eqjoyment, or in both, on or at a , 
paiiicular time or event, in defeasaoco and exclusion of and 
by way of substitution for an interest of the measure of frea- 

a») See ^olmti v. Cradoek, S Vea. Jun. 319; ToU«n>y v^ Coll, 1 Yo«. it 
Col. 631; Prest. fihep.T.llTi Fearoe, 14, 17, 18. 

(c) SeeFeanie,872. 

{4) See Feame, 15, Ifl. 

(e) See Feame, 10, note (i), and 14—16. And see UvgA v. Careu, Piec. 
Chan. 72 ; Show. Cases Pari. 137 ; as stated, Feaina, 27fi ; PtiU t. Brown, 
Cro. Jac S90; Hanbury y. Cockerell, 1 Roll. Abr. 635, pi. 4; GvUiver v. 
Wicked, 1 Wils. 106 ; and MarU v. Marl; 10 Mod. 430; as tfatd, Feaiae, 
396, 890. 

{/) See Piest. Shto. T. 121, 126, 127. 
Vol. II.— 6 
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' bold given by a previous sentence, at a period when siich 
prior interest cofty have become vested even in enjoyment, 
and before sucb prior interest has lasted the full measure of 
dnration assigned to it by such preceding sentence, either in 
express terms or by cotistniction of lav. As where an 
estate is devised to .4. for life, or to .S. indefinitely, provided 
that when C. retnras from Rome, it shall then immeditltely 
- goto B. and his heirs; or, where land is granted, to ^, and 
[ 5S ] his heirs, to the use of A. and his heirs; but in case &c.,tbeQ 

" immediately to the use of C. and his heirs. 
Kadtttrato So, where a testator give his son an absolute interest in 
v.Filr,! Sink, one rourth of bis personal estate : but, by a codocil, ho dt- 
& Slu. 604. tected that his son's sharo should be only for the life of him- 
self and his wife, provided they had no issue, and, at their 
death, it should beconie part of the residue. Sir John Leacti 
held, that the son took in the first instance absolutely, with 
. a good limitation over, by way of exetnitory devise, at the 
death of the survivor of himself and wife, if there be no 
issue then lividg; the failnre of issud being plainly con- 
fined to the death of the survivor, by the direction that the 
share of the son was to become pan of the residue at their 
death. 
CooditioDal Before ve determine that a limitation is a condi- 149* 
liinitaticms lional 'limitation, we must observe whether it is 
nHttt be really and in ^ict, and not merely apparently or in terras, 
"«%'*'''•'■ limited to take efiect in defeasance of a prior interest For, 
ed in «»>* .([fiough apparently or in terms it inay he limited to take 
"•f*^.™* effect in defeasance of a prior interest, yet, if in reality it is 
pnoi latet- - f(j awftit the regular expiration of such prtor ifttftrest, it is a 
^"^ remainder, and not a conditional limitalion.(j'] 

Conditiooal These limitations can only be by way of use or 149a 
limitation devise. They wonld be void if inserted in a deed 
can only be at common law, being fore^n to the simplicity of the con- 
by way of Teyances employed before uses and devises were intro- 
itseor devise, duced. 

Conditional When these limitations are by way of use, they ' 150 
limitatioDB are sometimes called shifting uses, and sometimes 
termed shift- springing uses. Those which are by devise are usually de- 
iDg an^ signaled by the generic name of executory devises, 
spriaging ^ These imitations partake of the destructive iw- - - 151 

uses and tm-e of conditions subsequent aD(l.the creative dr- , 
CTecutory ture of limitationsin the derivative sense. (See§li(,lQ5^r-6.) 
™vise8. ^nj hence they are appropriately termed conditional limila- 
Reasonof _tioilS,(A) 
the term ^ ' 

*' conditional limitation." 

{g) SeeI>MiJerd.'Ea!^rV:£a^af,Cowp."Rep.379S and fVuMatA v. CotfcA, 
as stated and commented on, Feame, 436--438. 
(*) See Butler's iwte (I), Co. Lht; 208 b. 
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L4.XL] OF EXECUTORY INTERESTS. [§152—157. [ 5S ] 

153 So fsr as regardB the applicability of the term n is norex- 

"s^nging interests," iBterests ander conditional jiedient to 
limilalioos may indeed with strict propriety be tenned spring- extend the" 
iogioteresta, ■ But it will appe a r -firem many parts of tm ( 59 J 
pKseDt Esa&y to be of great importance, both theoretically term spring- 
and practically, to conGiie the term springing iDterests to in^ interMta, 
those interests which do not affect a prior interest of the to interests 
measure of freehold. under ooodi- 

153 In elucidation of the foregoing defiuilions, it *"!'"' ''""^ 
■ may be obserired, thal^^ ations. 

1. By creating a new estate, conditional limitations differ Conditional 

ffom conditions subsequent;. from clauses of cesser and ac- limtaUoMin 

celeration; and from special or collateral limitations in the general di*. 

original sense iif limits. (§ 18, 82, 94—42.) tingu«t»*. • 

154 «. By constituting a distinct clause or proviso'™™*^'" 
for the cesser of a prior interest in an event nncon- ^^J^^j. 

nected with the original measure of that interest, they differ ^^ closes 

from special or collateraUiraitationa in another respect. (See of cesser and 

§ 36.) BcceleratioD ; 

155 3. By taking effect in defeasance of an iatbrest andrrooiape- 
of the measure of freehold under a preceding limit- cial or colla- 

ation, they differ not only from remainders, as we shall see teral limit- 
herefifter, but also from the several kinds of springing inte- atioQs; 
rests which do not affect any prior interest at all, or none — from re- 
but a prior-chattel interest." (See § 159, 117 — 127l>, 362 — maindere, I 
880.) and limits- 

156 A limitation ofa springing interest operates upon '''"!■ °f 
the estate remaining ih the grantor or hie heir, or "P""?"* 

in the heir of the testator, in the same way as a conditional '"t^rM*"! 
limitation operates upon the prior estate which is liable to 
be defeated by it. The limitation of a springing interest 
operates by devesting the estate from the grantor or his heir, 
in a' particular ^event, entirely irrespective, of the orifiitial 
measure of that estate, and by transferring it to the person . 
who is to take the springing interest A conditional limiiEe- 
tion operates by devesting the estate from the person entitled 
tmder the prior estate, in a particular event which is quite 
unconnected with the original and regular duration of that 
estate, and by transferring it to the person who is to take 
under the conditional limitation. The difference is, that the 
estate devested, is, in the one case, an estate remaining in 
the grantor or his heir or the heir of the testator; whereas, 
in the otiter, it is en estate created by a previous dause of 
the instrument by which the interest was limited, which is 
to take effect in defeasance of it. 

157 4. By being capable of taking effect in annihila- — from al- - 
tion or defeasance of another interest which fats [ 54 j 

become vested, they also widely differ from aitemative limit- tenwtive li- 
ations. (§ IS8.) mitatioiu ; 
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I; 54 ] I. 4. m] AN ORIGINAL VIEW [$158— 15»a. 

and from 5. By defeating a prior interest in aoothdr pec.- 158 

augmeota- son, by way of uee or deviw only, e»en where rtiey 
live ftod di> substitute a greater interest for a less, or a less &>t a groster, 
ninuent Urn- they are dissiaular to augmeDtfttive and dimioumt limits* 
. italiona. lione. (§ 137; 147.) 



SECTION THE TWELFTH. 

0/ Remaindera.* 

Lax sense of Tbb term rentaindM ia aometimea used in a lax 159 

tbb term re- sense, to denote any kind of subsequent interest, 
mainder. or the limitation tiiereof. Bnt a limilatioQ of a remainder, 
D^nition of strictly so called, is a clause creating or transferring an estaco 
a limitation or interest* in lands or tenetQenls,(ii) whicliisUnnted, either 
of B remain- directly or indirectly, to take effect in possession, or in m- 
der, properly joymeat, or in both, subject only to any term of years or 
so cttlleo. contingent interest that may intervene, '■immediately after 
the regular expiration(d) of a particular estate of freehotd' 
previously created together with it, 'by the same instm- 
ment,(c) out of the same subject of property. 
Remaiaders In elucidatioQ of this definition, it may be obaerrMl, 
in general that 

distinguished i, A remainder is above described as an estate L59a 

from other qj interest in lands or tenements, becanse " in per- 

claus^. sonal property, under which both chattels real and personal 

Remainders ^f^ incltided, there cannot be a remainder in the strict sense 

distinguished ^f that word ; and therefore every future bequest of pet- 

irom future gp^^t property,^helher k be preceded or not preceded by a 

bequests. prior bequest, or limited on a certain or uncertain event, is 

See § 188«, ^n executory bequest, and falls under the rules by whidi 

IflSb. ■ that mode of limiiatioQ is regiiiated."(rf) And if such future 

[ 55 ] bequest is preceded by, and ia to take effect in defeasance 

See § 148. of, a prior bequest ; it is a conditional lin»tation. But, if 

162. — such- future bequest is not preceded by a prior bequest ; or 

if it is preceded by a prior bequest, but yet it does not affect 

See % 117. such prior bequest^ it is a limitation of a springmg interest. 

An exception oocurs; however, in these cases where a 

future bequest is. analogous to a vested remainder in real 

estate ; in which cases, though it is executory as regards the 

*The term remainder is indiscriminately applied both to the limitation creating 
and the interest created. 

la) See Lord Coke's definition quoted, Fcanie, 3, note [e). 

(fcl See Preet. Shep. T. 138, and Fearne, lU, note (*}, and 14 — 16. 

(c) Fearoe, 8, note (c); end Snow v. Cvlthr, or lacker, l Lev. 185 ; ond 
Dm d. Fonmreau v. Favureau, Dougl. Rep. 470 ; as slated, Peune, 903, S3S. 

(d) Fearne, 401, note (e); and see lb. 8, note (c), 2. 
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L 4. xil] OF EXECUTORT INTERESTS. [§160, l«l. [, 55 J 

possessioa^ it is not an executory bequest, as regards ttie See ( 40, 8T, 
property or ownership, but eon&ra a rested interest, and w. 
may for ooDvenience be termed a rested guaai remainder, g^ k igg. 
And a future bequest Which is analogous to a contingent 
lemainder in real estate, thi^gb strictly and properly an 
executory bequest of a springing interest, as regards the 
propeity or ownership, may for coDTenience be termed a 
contingent quasi remainder. 

Another exception occurs in easesof limitations of present See§ lllf, 
veetfld interests, subject to a prior cfaottel interest of uncer- 
tain duration^ in which cases, the bequest, thongh executory 
as regards the poseedaionor enjoyment, or both, is uot 
executory as regards the property or ownership, but is an 
immediate bequest, a limitation inprmaenli. 

And a third exception occurs in eases of linritationfl of See^ lllg. 
present rested interests, where there is amere poelponemeBt 
of the possession, or enjoyment, or both, and not a post* 
ponement of the properly or ownership, till a future lime 
(such as the attainment of niaj|ority) other than that of the 
determination of a prior interest. 

160 2, A remainder is shore described as limited to RemaiDders 
take effect, in possession, or in enjoyment, or tu distinguished 

both, after the regular expiration of another estate. For, from condi> 
a rested remainder has already taken effect in right or lional litni- 
interest; and therefore it has only to take effjsct in pos- latioiiB- 
session or enjoyment, or in ponession and eojoyment. 
And a contingent remainder must, in many cases, take el- 
fact in interest, if at all, before the expiration of the particu- 
lar estate. But, as regards the possession or enjoyment, or 
both, a remainder, whether rested or contingent, can only 
take effect, except by the operaticHi of merger, afler the ex- 
piration of the parlicaLar estate ; bectluse, it would other^ 
wise be something more than a mere residue or remnant of 
the seisin, property, or ownership. In this respect a limita- [ 56 .] 
tion of a remainder differs most essentially fmm a condi- 
tional Jimitation. A conditional limitation, as slated in the See^ 148'9, 
second of the foregoing definitions thereof, operates in de- 262-280. 
feasance and exclusion of a prtot interest.: whereas, there 
is no instance in which a remainder operates in exclusion of 
a prior interest, either by force of the limitatioD itself, or by 
construction of law. For, even 'in those cases in which it 
absorbs the particular estate, by the operation of merger, it 
in effect only removes the limits of the particular estate so 
as to expand it into b greater e8tala.(r) 

161 3. As taking effect after the expiration of an- Remaidderr 
other estate, a remainder is diametrically opposed diatioguisbed 

to an altematire limitation. (See § 128, 638 — 649.) Itora alter- 

~ ,- — . (Mtire limi- 

(e) Fearne,S65— 9. IMioae; 
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— from the 4. As tskiDg effect immediately a^er the regular 1 62 
firetsiz kinds expiration of an estate of ireehold, a remainder is 

of limiiationB the reverse of the first six kiuds of limitations of spring- - 

ofspriD^ng iog into rests. 

interests; .^ In some cases a temainder may bear a close 163 

— from aug' resemblance (o an augmentative limitation ; for a 
mentative li- remainder may be given to the same person to whom the 
mitations. particuhtr estate is limited, thongh nsnaltyit is not ; and it 
See § 137. may be, and in fact geoeially is, of the same quality as the 

particular estate. But as directly or indirectly limited to 
take effect in possession rafter the regular expiration of the 
parlicular estate, reniainders invariably differ from aug- 
mentative hmitations, under which a particular interest is 
either to be absorbed by, or, in case it is an estate tail, to be 
transmuted inte, a larger-estate, before the time of its regit- 
lar expiration, and by the terms of the limitation itself. A 
remainder may indeed take effect in possession before the 
regular expiration of the particular estate, in cases where a 
particular estate and a vested remainder are limited to the 
same person, and either are, by original limitation, or be- 
come eventually, of the same quality. Thus, if land be 
limited to ■>?. for life, remainder to him and his heirs in a 
particular eveut, as soon a»8ucb event happens, and the re- 
mainder vests in interest, the estate for life immediately 
merges in it, and the remainder becomes an estate in posses- 
sion, before the regular expimtion of the estate for life. And 
[ 57 ] so, ''if a lease be made to two for life, remainder, after the 
decease of one of thetn, to the survivor in fee, the particu- 
lar estate becomes, on the decease of oneof them, an estate 
of tlie same qualitv as the remainder, that is, a sole es- 
tate ; and being also in the same person, it immediately 
merges in the remainder, which then becomes an estate in 
possession, before the regular expiration of the particular es- 
tate; that is, before the decease of the survivor.(/} But 
this acceleration of the subsequent estate does not take place 
by force of the limitation itself, but by a rule of law affect- 
ing such limitations, by giving rise to the operation of 
merger in the case of ebtates so situated. 
Remainders 6. The same words also distinguish a limitation 164 

distinguished of a remainder from a diminuent limitation. (See 
from dimi- §147-) 

nuent lirai- 7. A remainder, as the word itself imports, is 165 

OtioD>; alwayslimited after a particular estate. And 'any 

— from the preceding estate for life or in tail is termed a particular 
seventh kind estate ;[g) bnt the term is not applied to any estate in fee, 

(/) Se6 Feanie, 365; and GoodtUle v. Bitlington, Dougl. Rep. 72S, or 
735 ed. 8 ; ■■ stated. Fearne, 266. 
(g) Fearne, 381, note (a), 1. 
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L 4. liiL] OF EXECUTORY INTERESTS. [§167, 168. { 57 ] 

hoverer limited. Hence, though, aa we have seen, a fee of limitations 
or other less estate may be limited to talce effect in defeas- of ^tringiog 
ance and exclusion of a prior estate in fee, by way of dimi- iniereato. 
nuent limitation, or conditional limitation, or under a power See § 147; 
of appointment, or in place of a fee which has never vested, 148-0, 116. 
by way of alternative limitatioD; or on the regular expira- See^ 128^- 
tion of a qualified fee by means of a limitation of a spring- 
ing interest of the seventh bind ; yet, so estate can b« lim- See § 126, 
ited by way of remainder on the regular expiration of a fee, 
even though it may be only a qualified fee which cannot 
last longer than an estate tail. So that ^if an esute is lim- 
ited, even by way of use or devise, to A. and his heirs, while 

B. or any issne of his body shall bd in existence: and after 
the decease of i3., and failure of his issue to C. and his heirs; 
or if an estate is limited, even by way of use or devise, to A. 
and his heirs, while he and his heirs atiall continue lords of the 
manor of Dale \ and if A. and his heirs shall cease to be lords 
of the manor of Dale, to C. and his heirs ; the latter limitation, 

io each case, is void.{A} For the common Jaw considered that [ 58 ] 

a fee, even of a qualified bind, might endure for ever; so that 

there could be no remainder after it, but merely a possibility 

of reverter. And no interest limited after the regular expi- See % 60. 

ration of such fee can be good as a limitation of a springing 

interest of the seventh bind, because it would be too remote. See ^ 120, 

And 'if an estate is limited to the use at A. and hi» heirs till 700. 

C. return from Rome; and after the return of C, to B.\n 
fee ; the limitation to B. is not a remainder, because the 
preceding fee may lose lis determinable qutility and become 
absolute by the decease -of-C'.-.-withottt rottuning from 
Romfl|(t) but it is good as a limitation of a springing inter- 
est of the seventh kind. 

167 S. By limiting an estate oAer a particular estate RenuuDdera 

created by the same instrument, a limitatioa of a diaiinguishMl 
rematoder is distinguished from a limitation of the whole or froni linii- 
the immediate part of a reveraioD. (Sea % 169.) tatiaiisof ibe 

whole or the 
immediate 
> SECTION THE THIRTEENTH. part of a re- 

vemoo. 

Of Qttati Bemaituiers. • See ^114. 

note*. 

166 A riTTirBB beqaest, which is analogous to & Dedoiiiw of 

remainder iu real estate, may be dengoated by & quad re- ' 
this term, matnder. 

We have already seen that,* "in penonal property, imder There ean- 
wbich both chattels real and personal are included, there not be a re< 

— — ■ : — : ■ mainder in 

(Jh) Feame, 236, note (<j) ; and Feame, 873, note (a). penoaal pro- 

(0 Feame, 18, note (»^). pwtT- 
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cannot be a retnaiodM' in the strict eenae of that word/*{a) 
(See § 159a.) 
Chattels real ^ "* chattels lea], a teiro for years is liable to 168ft 
may now be ci^^mction ^7 certain legal means ; and therefore, 
Kmited over ^^ ^^ iuterest is first limited for such a number of years of 
but a limita- ^B term as not to exhaust the whole duration of the term, 
tion over is though, in this case, there is a remaining portion of the 
notarenuun- term, or the beaefieial interest therein, or both, to constitute 
der, strictly a remainder ai the period of limitation ; yet the term may 
BO calleil, have ceased to exist long before a future interest can tak« 
[ 59 ] effect. Whereas, in the case of lands or tenements, the sub- 
though it ject of property. remains for erer; and the property or oWn- 
may be ana- erahip which may be had therein, is commensurate with the 
logouatoone. duration of the lands or tenements themselves. 

Besides this, terms for years were originally of short du- 
ration, created far agricultural purposes, rather than for 
purposes of complicated family arrangements. And ^henoa 
mot only could there be no remainder in them, but "it was 
once considered that they were incapable of any limitation 
OTBr."(&) But "now an interest alter an interest for life or 
otherwtae In a term may be limited, as a legal interest, by 
way of devise «r bequest, or as an equitable interest, either 
by way of devise or bequest, or by way of U:uBt.(G) 
The sasie is Aud as regards chattels personal, in the very na- 1 6Sb 
the case with ture of things, in order that there may be room for 
chattels per- a remainder, at least for a vested remainder, there most be 
Kuial. some portion of the ownership remaining, which has not 

been previouBly disposed of. But in the case of chatteto 
personal, before the ezpiratiod of the interest first limited in 
them, [hey may be destroyed or lost in various ways inciden- 
tal to their own nature, and uncooaected with the operation 
of law. And the daratiim o€ personal chatisb being alto- 
gether UDcertaia, the duration of the property or ownership 
is so too. And beoce n* remainder could be limited in th«n. 
Besides, in times when there was but little money in tb« 
country, and it was expedient that what little there was, 
should be quickly circulated, and chattels personal chiefly 
consisted of things of a perishable nature, such as corn and 
cattle ; it is obvious why it was considered that no remain- 
der could be limited in chatt^ personal. A distinction, 
however, was afterwards taken ^between a bequest of the 
use of a personal thing for life, and a bequest of the thing 
itself; it being considered that a limitation over after the 

, {») Feame, 401 , note («) ; and see Jft. S, note (c) 3. 

(b) FearBe,8,B0te(£),2. 

<cj Faarve, 402, 404,413; and ifwum^a Case, 8 B^. 05 j iMmpa'tCtae, 
10 Rsf. 47 ; and CoUm v. Bmik, 1 B9U. Ahr. 613, pi. 3 ; as staled, Feame, 
403—^ 
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I. 5. i.) OF EXECtJTORY INTERESTS. -[§169, 170. [ 60 } 

former vrws good.{d) And subsec|Detitt7it has been held, 
tfiat an iDtereat even after a life interest in a personal chattel 
may be limited, *afl a legal interest, hy way 6f bequest,(tf) 
or, 'as ati eqakable intarest, either by way of beiftie8t(/) 
Qt «by way of traw.{f ) 

SECTION THE POTJUTEENTH: 
0/ Litaiiations qftht Whole, or. the ImmeiUaie Part ^o See § 876- 

JRevertion. 882. 

169 LiMiTAfioHS of the Whole, or thfr immediate Definition or 

part, ofareyarsion, are limitations of an entire pre- titeae limiia- 
Tioiisly sabsistiog reversion, or of a part of it, to take effect i'<»'s of the 
in possession, subject only to any term for years or contin- " 
geat interest that may interVene, inuoediately alter the reg- 
ular expiration of the particular esute or estates of freehold 
duration created by a previous uiBtrameDt out of the sauM 
wibject of property. 



, CHAPTEK THE FIFTH. [ 6i ] 



SECTION THE FIRST. 

Ve»ted and Contingtnt Remainders in general dejtned 
and diitinguiihed. 

I70 BibcAiNosBs are either vested or contingent ; and Threemodes 

each of these two kinds may be defin^ in three of defining 

different modes,: - verted and 

L Wi^out refereiM^ to the right of possession or enjoy- comingeut 

ment, or the possession or enjoymeitt itself. remtindow. 

IL With lefereticQ to the -right of possesmoo or eujoy- 

menL 

(d) Fearne, 402. 
. (e) See Lord Chancellor's observalions In fUey v. BsmeU, 1 Bro, Chan, Csa. 
S74, as stated, Fearne, 412 ; and Hoare v. Parker, S Duin. &, East, 37Q, aa 
stated, Fearne, 415. But see also, contra, Feame, 413, 414. 

(/) Catekmay v. NiekolU, and Shirley V. Fm-ert, I P. W. 6, in note; and 
Hyde t. Perratt, I. P. W. 1 } as stated, Feame, 405— «. 

(f ) Cadogan v. Kemut, Cowper, 482 ; as slated, Fearne, 408. 
Vol. II.— 7 
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f •! ] 1.5. 13 AN ORIGINAL VIEW [§171—176. 

IlL WiUi r^ennoe to tfae posseomoa or eDJoyment 

itseIC 
Vested and L A TXsTao iBxaihssi, if defined without re- 171 

ocmtingent fereace to the right of poawowoD er etijoyiDeiit, or 
rem&indera the possession or enjoymeot itseU^ (vbich is pertiapi the 
defined with- most scientific and accurate mode,) may be demied to be, a 
outTererenoeportiot, of ibe aeimn, propMly, or oWDflraha>,of the measare 
to the nght gf freehold, next after a prrceding freehold eqlate^ and ac- 
of poueBstoo (ually acquired by, and residing in, the person who is said 
^^^^'^ to have such Tested remainder. (See $ 91.) 
TCmsn'on or "*■ "oHTiHoaKT aBKuiroEx, on the other band, 17« 

j^~I^gjjj may b« defined to be, a poitioQ of the aeisia, pro- 
itadf V*^y-i *>' owne^ip, of the measHra of freehold, which' fi 

See i 47-8. ''^'^ ^^ " preceding freehold estate, and is not yet acqoiibd 
by the person who is said b> have such eoDtingeat remaiii* 
der, but is appointed, by the tmns of the grant or dariw, 
to be acquired by, and to leside in him, in a contii^enl 
event. 
Vested bih) II. Atxsted KiMAinnaa, if defined with refer- 173 

contiogent ence to the right of possesaioa ot enjoyment, (which 
[ 68 ] is the mode adopted by Feame,) may be defined to be, one 
remainders that is so )imited to a petson in being and ascertained, that 
liefiBed with (subject to any such ehattel or other interest collateral to the 
leference to aeisin, property, or ownership, as extends to the possession 
the right of Qj enjoyment) it is capable of taking effect, in possession or 
poaaesBion or enjoyment, on the certain determination of the particuhiT 
^^l^Bo'ki *^'*'^' wi'*>o"t requiring the conconeoce of any collateral 
oee 5 00, 01 . contingency. 

A cowTiRoairr axMAnriisa, on the other hand, 174 

IS one that is so limited as sot to be capable of 
taking effect in possession or enjoyment, on the oertain 
determination of the particular estate, without the conoor^ 
rence of some collateral contingency. 
Vested and III. A tkbtxd BEKAranza, if defined with refer- 175 

coBiM^eat enee to the possession or enjoyment ittelf, may be 
nmainderB defined to be, a remainder whi(^, as regard* the poasesflion 
de&ned with or enjoyment, or both, (subject to any such ctwttel or etlier 
lefertooe la interest collateral to the seisin, property, or ownenjiip, as ex- 
the pnsios " tends to thepossessiim or enjoyment,} does not strictly depend 
■"^"^■'^y" on any uncertainty at all. Many other uneertainty than that 
ment iteeii. ^f j(g enduring beyond the preceding interest. 

A cwTTiHoxira asMAiiiiui, ou the other hand, 176 

is One which, as regards the possession or enjoy7 
ment, does strictly depend on a contiogeocy tiiespeetire <^ 
its own duration. 
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L 5. ii.] OF EXECUTORY INTEJUSSTS. [§177—180. t *« 1 

SECTION THE SECOND. 

•7%eDUtinetion»heltoeen Vegfedtrnd Contingent Bttnain- 
ders pointed out, with O&aervationa therotn. 

177 I. The non-iexiateDce, in a vMted remainder, apd Dislinctioa 
- the existence, in a coDtingest remainder, of a cod- as regards 

tingeoey irreapective of its own doration', on which- the pos- the mode of 
session or enjoyment strictly depends, is that which consti- their ere. 
tDtes the fundamental distlBction between them, as regards atioo, rorai. 
the mode of their creation, and that which formfta true.lan- i°« a ir«« 
gibte, and practical criterion for determining to which of the cr'ienon. 
two spaeies a remainder belongs. 

II. And from this diatiactioa in the mode of their creation, Conaequeo' 

two (filers, pertaining to Ibeir nature and qualities neoes- tial diatinc- 

sarilyflow: tionapertain- 

178 1. In the one kind of remainder, there is, while [ 63 ] 
in the other, there is not, aq actually acqitir^ por- ing to their 

tion of the seisin, property, or ownership, at present, fixed, nature nnd 
and legally transferribie right, atid a present capacity (sub- qualities, 
ject to any such chattel or other interest collateral to the See § 47-8. 
MisiD, property, ot ownership, as extends to the possession ^^ 50,61. 
or enjoyment) of tafting effect in possession or enjoyment at 
any moment there may be a vacancy during the continu- 
ance of the remaitkler, without requiring the oonciutence of 
any collateral contingency. 

179 2. And in the one kind of remainder (subject 
as aforesaid) there is a certainty, while, in the 

other, there is sn uncertainty of the possession or enjoyment 
itself, apart from the relative uncertainty of its owh dura- 
tioit. 

180 It ieiiot theindefeanbienessof theright ofpos- It is not. the 
session or enjoyment, or the absolute certainly of indereaalble. 

the po sse s s ion or etijoyment itself, which distinguishes a. nem or ihe 
Teatwt froifi a contingent remainder. In relatioti to the in- right of poa- 
dflfeasibteness of the right, and the certainty of the posses- seaaioo or 
■son or enjoyment itself^ a vested remainder may be uncer- enjoj^ment, 
tain as well as a contingent remainder. For, if land is ^o' tbeabao- 
limited to the use of ^. for lift, remainder to the use of B. Iitecertainty 
for life, subject to a power of revocation and new appoint- of the ppssei- 
ttient, the remainder is vested; because, from the very- in- f"" '"'"'' 
■tant of its creation, it is capable of talcing effect in posses- iJZ,?rik:(,i, 
mos or enjoyment at any moment the possession or enjoy- djatinmiahea - 
nient mar become vacant by the death of^. And yet it , y^g,^ ,«. 
may possibly never lalto effect in possession or enjoyment, nminder. 
because S. may die before A, or Oie use of B. may be-re- 
voked,-or B. may surrender to the reverstoner. . 



DigiLizedbyGoOglc 



[ 68 ] L 6. ii.] - AN ORIGINAL VIEW [§181—183. 

But still B But, neTenheless, though a vested remainder is 181 

vested k- not al^Iutely certain of taking effect in possessioD 
nsinderis or enjoymeiit, it is only uncertain on account of thfi uncer- 
only unoer' tainty of its duration in releition to the duration of the par- 
tam on ac- ticular estate ; i( is only uncertain on account of the possi- 
count of the biuty or probability that it may expire or be defeated before 
"^rtftlw "°f *^® determioatioD of the particular estate. No condition ia 
Caawadu' *° ^ fulfilled, no event to happen, before the right of future 
ration ' possession oi" enjoynrent can be perfect ; nothing is wanling 
lo render the capacity of possessioo or enjoyment " 
complete. And in regard to the indefeasibleness 189 

[ 84 ] of the right of possession or enjoyment, and the 

possession or enjoyment itself, a vestad remainder is sare 
ultimately to take effect in possession or enjoyment, if only 
it endures beyond the preceding estate. For, it is limited to 
take effect after an estate which must expire at a time or on 
an event certain, and it was either capable at the very first, 
or has subsequently become capable of taking effect iu pos- 
session or enjoyment at that time, or at any moment that 
event mify happen, without requiring the concurrence of 
any contingency, as respects its capacity of taking effect at' 
that particular period. 
A remainder It may indeed be liHiited in such a way as to be 1.83 

maybe limit- capable of vesting in possession either on acontin- 
ed on B oon- gent determination, or on the certain expiration of the par- 
tingency, ticular estate, whii^ever shall first happen. But, 'even in 
'"2^ ** ^^^ *'*'**' **** remainder is not contingent,(a) but rather, iD 
vealea. fg^j^ ^^^g more certain. For, if the contingency should Dot 

happen before the certain expiration of the particular estate, 
it can of course have no effect either on that estate which 
has already expired, or on the remainder which has already 
vested in possession or enjoyment. And if the contingency 
should happen before that time, it cannot rendqr,a remain- 
der contingent, which might have taken effect in possessiou 
or enjoyment if that contingency had never happened. On 
the contrary, the fact that Uie remainder might vest in pos- 
session or enjoyment either on a contingent delermiliatioii 
or on the certain expiration of the particular estate^ would, 
in many cases, only serve to render such remainder more 
certain of taking effect in possession or enjoyment; inas- 
much as if the contingency is likely to happen before the 
certain expiration, the remainder would be less likely to 
have terminated before the particular estate, and conse- 
quently would be all the more certain of taking effect in 
possession or enjoyment. Thus, if land be limited to >4., 
during widowhood ; or to ^. for life, if she continue unmar- 
ried ; remainder after the death or xuarriage of ^., to B. for 

(a) SeeFearDe,~19. 
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LS.iiL] OP EXECUTORY INTERESTS. [§184—187. [ W 3 

life, this u a voated nmaiader, and more ceruia of Testing 
in possession or eojoymant, than if the limitation had bem 
to w9. for life, remainder to B. for life ; because «f. may 
marry, and B. may live till the contingent determinatios of [ ^5 ] 
the particular estate consequent thereon, that is, till aflei the 
marriage aijl., but may die before the time at which the 
particular estate is sure to terminate, that is^fore the death 
of ^., which may not occur till many years afterwards. A 
vested' remainder, then, ^ough it may be limited to take 
^ect, or capable of taking effect, in possession or enjoy- 
ment, aa ^o\\ on a coDtiogency as on a certainty ; yet, in 
the words of the defiuitipDi it does strictly depend on no See ^ 175. 
other uncertainty than that of its enduring beyond the pre- 
ceding interests. . 

SECTION THE THIRD. 
l%e teveral kinds qf ConttTtgtnt Semaindera d^ned, 

with Obao'vationa thereon. 

■ The learned and profound author of the foregoing Trea- Fourkindtof 
tise on Contingent Remainders, has accurately divided contingent 
and defined them, and has distributed them mto four remaindora. 

classes; — 

184 I. "Where the rwnaindM depends entirely on Definiticmof 

a contingent determinatioa of the preceding es- the iirst kind 

tete itself: as if ^. makes a feoffment to the use of B. till ofooDtingeDt 

C. returns from Rome, and after such return of C, then to femainders; 

remain over in fee."(a) 

18^ II. "Where the contingency on which the re of the 

mainder is to take effect, is independent of the de- secood kind; 
termination of the preceding estate :"{b) "as if a lease be 
made to «?. for life, remainder to B. for life, and if B. die be- 
fore ^. remainder to C. for life."(c^ 

186 III. "Where a reminder is limited to take ef- — of the 
feet on an event, which, though sure to happen third kind. 

some time or other, yet may not happen till after the deter- 
mination of the particular estate : aa if a lease be made to 
V. S. for life, and after the death of J. D., the lands to re- 
main over to another in fee,"{d) 

187 IV, *'Where a remainder is, limited to a person 
not ascertained, or not in being, at the time when 

such limitation is made ;" as if a lease be made to one for X ^ 3 
]ife, remainder to the right heirs of •/! S.,{e) who is living; 
or remainder to the first son of B-, who has no son then 
bora ; 'or if an estate be limited to two for life, remainder to 
the survivor of them in fee.(/) 



(a) Fean)e,ft. (*) , ... 

(c) Feanie, 7. (d) Feame, 8. 

(e) Feerne, 9. (/) Fearne, 9. 
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i: M ] I. S. iU.] AN ORIGINAL VIEW [§187a^l81. 

Remarks Bat it may here be observed, tbat althoogh it 187a 

on a de*iM be thought that a devise to two, and the survivor 
to two, of them, and the heirs of such Burvivor, gives them a joint 

aQi} thesur- estate for fife only, "with a contingent remainder and fee to 
Ti*or,BndtIie i^g Burvivor; «yet, notwithstanding the ease of Fiek r. 
beirs of Buch Edwarda, 3 P. W. 372, where auch a devise is id trust to 
survivor. ^jj^ ^^ upon any trust which renders it necessary that the 
devisees in trust should have (he fee, they wit! be coostrued 
to take the fee, even in a courtof \hw.[g) For, though a 
court of law cannot late cognizance of a trust, as such ; yet, 
^ilhas frequently taken notice of the existence of the object 
or purpose for which a devise was made, with the view <^ 
determining the quantity of interest which the testator ia> 
tended the devisees to take.(A) The Court, in such casea, 
has taken notice of the expression of the object or purposs 
as an indication of intention, though not as a trusL 
All the kiods It must be partKul&rly observed, that, in the 188 

oTcoiititigent £rst class, the remainder depends entirely on a 
remainders contingent determination of the preceding estate : for it has 
atriclly de- been shown, that a 'remainder may be limited on a contin- 
pend on a ggnt determination of the particular estate, and yet be 
contingeacy vested, 90 long as it is also capable of taking effect in poaaes- 
'7^'*^'"* "'""^ "" *^® certain expiration of that estate, without regard 
S riiJn**'' ^ ^^^ collateral contingency, (i) In the second and foorUi 
duiatioD. classes of contingent remainders, the remainder may be 
limited on the ceitairi- expiration erf' such estate; but yet it is 
cnntingent in respect lo the person of the grantee, or in re- 
gard to some collateral events constiluting a condition pre- 
cedent which must be fulfilled before the remainder would 
[ 67 ] be capable of taking effect in possession or enjoy- 

ment. And though, in thevthird class, the event, 189 

when viewed by itself, is hot contingent, because 
it must happen some time or other, yet the remainder does 
not depend on the mere occiirrftnce of that event irrespective 
of any particular time, but on the fact of- its occurring be- 
fore the expiration of tb^preceding estate, which 
is strictly a contingency. And hence all the kinds 180 

of contmgent remainders, even where they are 
limited on the certain expiration of the particular estate. 
See ^ 176. do, according to (he foregoing definition, strictly depend oa 

a contingency irrespective of their own duration. 
Theymayall 1'be ^Several kinds may all be combined in the 191 

be combined same limitation, as in tbe case of '' a limitation to 
in the sans •?>( till B. letoms from Home, and after tbe retam of B. 
limitation, and C. from Rome, and the death of D., to the sons of .4., 



X) See Feame, 907 — MS, and Bdtlei^a note (c) to p. 898, 

I) Sea the 8ulhor*B aole (1) to Fearne, 326. 

i) Fearoe, IB ; and Lard Ymut't Case, Cro. EL 260, at there stated. 
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I. 5. iiL] OF EXECUTORY INTERESTS. [§198—195. [ 67 ] 

in tail inale, who shall first at alone attain the age of 81 

yBara,"(*-) 
199 A remalDder after an estate tail may aeem to be Remaiodera 

a contingent remainder of the first kind. But a aft« eatttM 
failure of issae, though it may not bappea till a very distant tail, 
period, and though it is entirely uncertain when it will bap. 

pen, is considered certain to happen some time or 

193 other. A^id hence a remainder limited on an e^ 
tate tail, without reference to a failure of issue at 

any particular time, and without requiring the concurrence 
of any collateral conliogency, does not fall within the defi- 
nition of, and therefore is not an exception from, the first 
kind of contingent remainders, but is strictly and 

194 properly a vested remainder. But 'if an interest 
18 limited to take effect on tbe regular expiration 

of an estate tail by reason of a &ilure of issae at a particular 
time, as, for instance, at the death of the tenant in tail, such 
interest is a contingent iemainder.(/) 

195 Every kind of interest which ia a contingent re- A ocntiDgvot 
mainder in relation to the preceding estate, may be- [68 3 

come a vested remainder in relation to that estate, except the remainder 
first of the four kinds of contingent remainders. For in the may become 
three last kinds, the event on which the remainder depended, a veited re- 
being unconnected with the preceding estate, may happen mainder. 
during the continuation of that estate, so as to remove the 
contingent character of the remainder dependent thereon, 
and convert it uilo a vested remainder. But, in the first 
kind, as the event forms the limit of tbe precieding estate 
itself, no sooner does that event happen, than the preceding 
estate ceases, and ^e interest which was to take effect on 
such event, immediately becomes an eStat&in possession, or 
in enjoyment, or both in possession and enjoyment. 

(k) Fearne, 9, note (j). 

(I) See Feame, 7, note (d) ; and Drivtr d. Edgar v. Edgar, Cowp. Rep. 
879 ; and Fmaiiaia v. Goock,- as stated and commented on, Feame, 436—428. 
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PABT II. 

RULES AND PRINCIPLES FOR DISTINGUISHINa CERTAIN 
CASES OF ONE KIND OF LIMITATION CREATING AN 
INTEREST, FROM ANOTHER KIND TO WHICH THEY 
MAY APPEAR TO BELONG. 



,. Google 



,db,G6oglc 



C"} 



CHAPTER THE FIRST. 

OP THE COHSminHa A LIKITATIOlf TO BB A SCKAINDCB 
BATHEB THAR AN ■ZBCOTOBT LIMITATIOIT HOT BT WAT 
09 KEIIAHIDBB. 

196 'It is a veil-known rale, that a limitalion shall, TV gflDeral 
if possible, be construed to be a remaioder, rather rule, u con- 

197 than an executory deTise.(a) Or, to express the inonly«taled. 
rule more precisely, and in its true extent, a limi* ^^ § 674^. 

tation, whether by deed or devise^ shall, if it possibly can The general 
coDsisteoily with other rules of law, be construed to be a re- rale, aa more 
mainder rather than an eiecntory limitation not by way ©f '^'^'^y 
remainder. Blated. 

198 ^The reason which is nsually(&) and justly as. Reaioa 
signed for this rule is, that an executory interest, usually as- 

not by way of remainder, unless it is engrafted ou an estate signed for 
tail, cannot be barred ; and, conseqnently, there Is a ten- the same. 
dency in such interests, to a perpetuity, which is contrary to 
the policy of the law. 

199 It may be added, however, that it may perhaps An addition, 
have wexi originally adopted, partly at least, tot al reason. 

another and tnore general reason, which would seem to 
afiect executory interests engrafted on an estate tail, as well 
as those engrafted on other estates, though the application 
of that reason has ceased since the Statute of Uses. Before 
thatstatute,executory interests whichwerenot by way of re- See § 1S9, 
mainder,orby way of augmentativeor diminuentlimitalion, [ '^^ J 
could only be limited by way of use or devise ; and they 137, 147, 
Were mere trusts, which could only be enforced in equity j 127a, 149a. 
and therefore it is not improbable that the Courts, for this 
rea'son, as well as for the preceding, may have inclined to- 
wards construing a limitation to be a remainder, rather than 
an executory interest not by way of remainder. 

(a^ Feame, S86, 895 ; and Pwefog t. Rogert, 3 Saund. S80; Walter r. 
Drew, Cam. B^. 873 ; WeaUky v. BoteUte, Rep. E. B. temp. Ifordw. 3118 ; 
CanMmfine T. Canimr4n»e j Doe A. Jbuaej v, Morgan, 8 Dunl. & Eaat, 870 ; 
Doe d. Brovme v. Holme, 8 WHs. 337 ; and OiKdHOe r. BUHngtoh Douri. 
Rep. 73S, «n- 785 Id. ed.j as cited, Feame, 868—894. SpaUing t. ^&^ 
ing, Cro. Car. 18S ; as stated, Peame, 420. 

(ft) See Lord Eldon V obserratioiis in Dot d. Ban^ld r. WeUm, 3 Boa. de 
PBi.W7. ^ 
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CHAPTER THE SECOND. 



SECTION THE FIRST. 

The Svk slated and the Beaaona thereof eapiained. 

The general It ts a well-known general rule, that an interest 200 

rule, as com- shall be construed to be vested, rather than con- 
moDlysCatad. tingenU Or, to express the nite mora predsely, 201 

Tbe general that, in doubtful cases, an interest shall, it it possi> 
rule, aa more biycan consistently with other rules of law, be construed to 
precisely be rested in the first instaix», rather than contingent -, but, if 
staled. it cannoL be construed as vested in the first instance, that at 

least it shall be consttned to become vested as early as pos- 
sible. 
Reasons The foUowiag reasons may be assigned for this S0» 

thereof; rule: — 
namely, I. A contingent Interest is generally more liable 203 

1. Destruc- to be destroyed than one that is vested; and it is 

tibility oCi to be presumed, that a testator intends that species of limt- 
contingent tatJon which will be most likely to secure the accomptish- 
interesta. meat of his plans. 

2. Abuse of S. "Testators that create contingent estates," 204 
the property observes Lord Chief Justice Be3t((i), " often forget 

by tbe heir to make any provision for the preservation of their estates, 

at law ID the and for the disposition of the rents and profits in the inter- 

iaienm. mediate period between their deaths and the vesting of their 

estates. In such cases the estates descend to the heirs, who, 

knowing that they are to enjoy them only for a short period, 

and that they have obtained the possession of them from the 

inattention of and not from the bounty of the testator, or 

from the mistake of the professional man wbo drew the will, 

will make the most they can ot them, during the time that 

[' 74 ] tbey remain beks, regardless of any injofy that tba estates 

may suffer from ^ir conduct." 
a. (Jnsetded 3. " The rights of the different members of fami- 205 

stale of the ties not being ascertained while estates remain con- 
famitywhose tingent, suf^ families continue ia an unsettled stale which 
ifitereot ia is often productiveof iaconvenienoe, and wnuttmes of injury 
contingent, to them." 

(a) la Du^ld V. Dttfetdi 1 £>ow. it Clark, 311, 313. . 
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It 2. iL] OF EXECUTORY INTEEtESTS. [§a06'-<S10. [ 74 ] 

sec 4. ''If &a paTenU attaining a certain age, be a 4. Want of 

eoDditiOD ' preoodBOt to the Testing estates, by the provisioD for 
dwtfa of their parents before they are of that age, children chJIttren of 
low estates which were intended fer them, and which their parmts iy- 
telatioa to the testati»a may give them the strongest claim ingunderage 

ie.»' of 21, to 

807 " But," (adds the learned Judge(&), as to the last- ^Iiich vest. 

mentioned reaaou for consWaiDg a devise contio- '"^ f"^ 
gent,) « is it wise to encourage the marriage of itifoats, by po""™- 
making a proviaion for the children, however improvident, See§M,7M, 
and however mach in opposition to the wishes of their ^eigbt of 
guardians, such marriages may ba~contracted f The ancer- 1^ reason 
tainty of a provision ior a fainily may occasion a pause, "i"? ^ 
before the most important step in lifo be taken, which can- doubted. 
not be attended with lasting inconvenience, and may pre- 
vent tasting misery. Children will seldom suffer from estates 
remainhig contingent nniil their parents attain the age of 21, 
as few to whom such es&ites are given willJiave Intimate 

diildren before they are of age." ' k w » r 

SOS S. In other cases, whwe the interest is contin- ' .. ^ 

gent on account o( the person, and where, as we cUjT'""- 
shall see hereafter, the intenast is consequently untransmis- otherca^ 
^ts to rtie rej^eaentatives of th» person, in the event of his ^ly^j^ t^^g 
death before the 'condition ia fulfilled; the same leasoa jq^q^^c ^ - 
applies, and with more ftwee, baeaose not ootmterbalanced contiDKent 
by the objections tirgad by the learned Judge against con- on occoimtor 
stniiog' an interest to be vested, whiefa is apparently made the peraoa. 

eontingent upon ibe atlainmeot of the age of SI, See;94,748. 
909 6. Where the vesting is apparently suspended g. Want of 

tilt ^e attainment of a certain age, and there ia no maintenuice 
disposition of the interim i^icome, and no provisioB for the for tbe per- .. 
maintenance of the peraon intereeted ; if tbe intuest is held sons theoi- 
10 be coiUiogeot, he may be entirely left without the means selvea.iDcer- 
of being educated and maintained, or witliout the means of - [ 7^ ] 
being educated and maintained in a manner sintable to the tain caaea,to 
fortune which in all probability he will afterwards possess, wham coa- 
f 309a. 7. The law favonn the aJiaaation of prt^iMrtyt tiogeat ialer> 
whereas the contingent qaality of an interast feodeis soefa ^ "^ 
interest incapable of being directly tnnsforiad by daed^ or B>'«b. 
even by a fine or lecovety. (See § 754.) 

SECTION THE SECOND. 

TTle tOppHcation qf the Rule to Limitations in favour of 

aperson of a given Characler. 
810 I. Whsbb a testator, af^er devising particular Wben an ul- 

eslates, makes an ullimate devise to bis heir at law, tiipate limi- 

<b) Ih, 313, StS. 
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tatioa in inch ollinnte deTtse doea not create a oontiogent remainder 
Skroar of an in favour of a penon -who ahali answer tbe description o[ 
heircrnlMB iieir at law on the eipiration of tbe particolar estates, bat 
verted ioler- creates a vested iatereat in favonr of the person who is tbe 
^"^ heir at law of the testator at the time of his death, evea 

thongh the person to whom tbe finrt particular estate is de- 
vised, is the testator's eldeatson and heir atlaw,aiid tboogh 
the mere fonn of tbe devise may aeent dearly to mdicate a 
contrary intenL 
ReasoD Ibr The reason of this is, not only that tbe law leans 211 

tbe rule, in favour of vesting, but also because the word 

'* heir," unqualified by any adjective, is a tediuical word, 
denoting the person on whom tlie law casts the inheritance 
on the aneator'a dtteaae. 
fy&efe V. A testator devised to his sons for life, and to their first and 
Jt^nf, 13 other sons, in tail ; and, in default of such issue, then to bii 
Ves. 413. next heir at law. Sir W. Grant, M. R., held that this was 
not a contingent remainder te such person as should be the 
heir at law of the devisor at the time of foilnre of issue, but 
that the eldest son took the reversion. 
Dot A. Pit- And where a testator devised to a younger son a,od others, 
kingion v. for their lives; and, after their decease, to tbe male heir at 
Sprati, 9 law of him the testator, bis heirs emd assigns tbi ever. It 
Bar. & Add. vas held, that the fee vested, at the testator's death, in the 
''^'- person who was then his male heir at law, and did not re- 

r main contingent until tbe determination of the life estates, 
and vest in the person who, upsn such detorminatioa, sus- 
tained tbecharacter of his male heir at law. The grounds 
of this decision were, that the law favours the vesting of 
estates, and that there was nothing to show that the teste- 
ter did not mean, by the words " male heir at law," what 
[ 76 ] the law would strictly speaking intend heir male at law at 

tbe time of his death — notbmg, at least,, beyond what was 
barely sufficient to raise a conject nre to the contrary. 
WJwnannl- II. But where a person devises to the heirofa S19 

timale liai' - person previously deceased (or, it is conceived, to 
tatioa in hu own heir), and it appears that he meant the person who 
ftvour of an should answer that deeeription on the eipiration of the psj*- 
beir creates ticnlar estetes ; the ultimate limitation to such heir, will 
a cOTtingent create a contingent remainder accordingly, 
loterett, George, Earl of Orford, in a conveyance to uses, reciting, 

ni^T^ that he was desirous that certain estates, derived'from his 
«ota«»- mother's family, should remain in the family of Samuel 
'y~i ^Ai- Rolle, (deceased,) his maternal grand^her, in consideration 
1m2 Ja^k °^ ^'" natural love and affection for his relations, tbe heirs 
Walk I of Samuel Rolls, and to the intent that the said estates m^iht 
continue in the family and blood of his late mother, on the 
side of her father, settled them to tbe use of himself for life, 
remainder to the heirs of bis body ; for de&ult of soch inue. 
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M-he abould appohit; uiA,f6t defiialt of appefaitBMnt, to 
Ihemeoftlwriglit bein<tf Samnd Itelle, viOi a power of 
nvoeatioD mi mw appobrtsient The qoestioa wu, wbe- 
thn- the nhinate hoiiUitiMi desigMrted tin rigbt beos mt the 
date of llMdMdrOrtbe Tight beiiaat tha demnBiaatioo of 
tho pncadiDg MMeo, or aome oxiMiiig pensB otbtr than the 
pmmi who aalmfiv BBMaiand the characM' bright heir at 
lbodM*of tbadMd. - SgrW.amDt,M.R.,thoaglit that the 
words - right haha '^ bad woe aetded oeifenB Jagalinpait, 
aeoording to iHiieh the Coon was bound to eoander than 
Btfooaforrnig'aTaaiedrenaiDderoa the pnaonvhowaathe 
^^tnirofSaaiBil Ro)l»st4lw timaof tbs execatioBof 
dM dead, netwithataiidiiif; any lunifestattoa-of a MOtnr; ia^ 
t^ {« iac. ft Walk. 6i» 6»i} But be diiacted a «aaa fiw - 
the opiDies of ihe Jtidgea of the Coart of Kiog^ Bench. 
Three of the Jndgea, aaine>]r> Abbott, Holmyd, and Bea^ 
certified in eonfonnitr » the opinion of Sir W. Orent. (A. 
8.) Bat Mr. Jiutioe Bay)«f gsn a eeotrary opinion, that 
the idtiilial»' Ihfl^ation confened a oontlngant retnainder on 
sttdi penon as riwntd be right heir of Samuel Boile on the 
oxpimtMnofthe^eoediagastMes. {Ib.3.) And^Thosaaa 
Plomer.wbohadsiicceededtotlMofficeofMasiwoftheRoHs, .• [ 77 } 
decided in oonacNOHica vilh-tlie {pinion of Mr. Justice Bayley. 
It was acknowledged-mi all hands, that the objeetof the set- 
tlor was to cerrry the estate to his relations on the mother's 
side, on his death without issoe; (Jb, 77:} aDd,in fact, as be 
was of adraneed age, and withont issne, and wnaarried, at 
the time whea the deed was execnted, that was erideatly 
Ids sole objeot. (/&. 78.) And it was admitted^ that If the 
words r^oLheirs weie referred to die period of the expira- 
tion of the preceding estates, according to the opinion of Mr. 
Justice Bayley and Sir Thomas Planter, the whole deed 
would their be c(Hi8t9teDt,intelltgiUe, and operatira. (Ib.19.) 
If, on the other hand, the-inteTpretation of Sir W. Qntnt and 
the three other jodges had been adopted, the whole deed 
wonld have been inexplicable and nselesi. For, the settlor 
being the oaly son of his mother, who was the only child of 
Samuel Rolle,mnst have known that no person conldbe-the 
right heir of Samuel Rolls, so long as he or any of his issue 
were QviDg, but he. the settlor himself and his issue; and 
^e settlor and his issue being already provided for by the 
preceding' limitations, it wa^ under these circumstances, ut- 
terly inconnstent to suppose that ^y were intended by the 
words right h^rs of Samuel Rolle, in the ultimsle limitation. 
And if the estate had vested in the settlor himself under the 
nltimais limitation, it would, on his death without issue, 
hsTe passed to his paternal unde, to the entire exclusion of 
the Rotle family, (/ft. 73, 78.) From Ibase considerations, , 

it was evident, that the settlor did not intend to confer a 
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Tested niBModer od Ae person who vu t^jjil heir wbaa 
the deed was «xecated; and dul.he did intead t» confer a 
coatingent rwnaindflr tm the penoa vho mi ligbt beir«ii 
his death and failure of iiHte. And tb<»e waaDOJaatiaaMm 
why this intention ahonid not be earned intoe&ct; *'Lsf- 
ing aside infeimce and piesamptiDn, the w<wds ri^ heirs of 
& R. cootain a geoeial daseription of a peraon alaading io 
that relation to S. R. at acnna time or otbu', bal not neoessa- 
rilf at any partioQlar time ... .As it stands, it is a geonic, 
not a specific deacriptioD ; it wants aU that can give it pex- 
ticolaiity and identity .... Withoot sonu additioa, there- 
fore, to the description, do nae ean be made of iL" {lb. 87, 
88.) " In the absBDce of any secondary praof of inteDtioa 
being afforded to the deed, to supply the mcnniog tbns left 
[ 78 ] imperfect, the law steps in to rapply the meaning, by pi«- 
samptioDtinfavonrofTestinginanexistuigdianeter." Bnl 
this is only when the grantor bimaelf l»s been totally ailant 
{ib. 81); for, « it b contrary to all piindpie, that prMimp- 
tien ^ould be allowed to operate in oppoaitiOD todirMt 
proof." (Ib. 89.) " Is the Court to perBerereia-adbareoee 
to a supposition, when it is, in the pwtieiriar case, prored to 
be ill-founded ? < A. 68.) 
Devise to'a III. Where a testator devises lo a person by S14 

person by guy other description denoting a person sostaining 
any other a particular character, {soeh as youngest or only snrnvin^ 
description, kmi^ ^^ a child other than and except thefirst or ddest or 
^^^"Of^ « RD only son, or the neaiest io blood ;) the doTise orsatas a 
peraon mis- yegjed interest in fitvour of the penMm aaswuii^ that da* 
buui^ sucb gcription at the death of the testator. This is in accordaoee 
tK^to? ^^'^ ^^^ general mie, that an interest shall, if posBble, be 
death construed to be rested, iMhar than oontingisttL 

See Vsi>0-9 ^ testator gave persctul e8tate,'and nuts and proits of 
Ptrrv V. '^ estate, in trust to accumulate until the youiigest or only 
Phelfpt',! aurTivingsonofthe trustee should attain si, and then to be 
Ves. 2S0. '.B><i out in land, and conveyed, with other real estate, to 
such son. J, T. L., the only surviving son, attained 81, 
and died inbia bther'a lifetime. The Lord Chancellor hekl^ 
tliat the vesting of the property was not wspeodad until the 
death of the father, but that it . vested in «^ T. L. by esacu- 
lory devise, uibjact to be devested by the birth of another 
sen of the trustee, 

Fiom thu case, tt mightappear that the interest does not 
vest iodeieasibly, but subfocr to ha devested iii ease of tha 
given description ceasing to belong to the party, and attach- 
ing in another person. But this doctrine was overruled by 
Driver r. subsequeut deciaons ; 'RiiH, a testatrix devised alltwr roal 
Frank, 3 estates to the use of £. F., tat life ; and ftom and irame- 
Mau. & Sel. diately afiM his detmse, then, to the use of thesaeond, third* 
3^- fourth, axui all and orerjr other the son and sons of B. f. 
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(except the first or eldest son,) -seTemlly, succeWTely, scd 
in Femainder, one after another, and of the several and re- 
spective hein male of the body and bodies of every snch 
son aitd sodb (except the ficst ot eldest soa ;) and for dafaaU 
of such issae, then she devised to the use of F. S., youngest 
son of fF. S., he B. F. and fF. S. were the haabanda of 
the testatrix's nieces ; and B, F. was tenaat in tail in pos- T ''^ 1 
aearion of lai^e landed estates ; and fV. 8. was tenant in fee 
of some part^ and tenant for. life, with remsindfo' to his 
eldest son in tail, of other part, of estates of oonnderable 
value. B. F. had no children at the date of the w,ill, JV. S. 
bad two, if not more. Lord Ellenborough, C. S., was of 
opinioii that the retnainder to the sons of B. F. was a con- 
tingent remainder to such sod of B. F. as should be the 
second son of 3. F. at the death ef B. F.; or a vested r»- 
mainder in the second or other son of B. F., liable to be de- 
vested by his becoming the first or -eldest, by the death of 
his elder brother in die lifetime of B. F. : (3 Man. k. Sel. 
S4y 55 :) because the cases fully established, that the first 
bimi son is synonymons with eldrat, and that eldest means 
the first son capable of taking under that denomination at 
the time to which the will refers, which there was at the 
death of B. F., the tenant for life (lb. 61 ;) and because it 
was morally certain, that the intention was, to erect a.new 
fiunMy, with that view, to prevent the union of the estates of 
B. F.'s family, or of fF, S.'a family, with those devised by 
the will {lb. 50 — 53) ; and such being the case, the Court 
ifaa oot warranted in making another will for the testatrix, 
which it would be indirectly but in effect completely doing, 
if it adopted siteh a construction as extended inconveniences 
which the testatrix did not contemplate, and sacrificed ob- 
jects -which she did. But, it was held by the three other 
Judges, Dampier, Bayley, and La Blanc, that it was a 
vested indefeasible remainder in the seoond er other son of 
B. F. who should be bom living an elder son ; and there- 
fore, as B, F. had four sons, of whom the second and third 
and the second and fourth respectively wen in existence at 
the same tiRoe, but allj except the fourth, died in the hfetime 
of.B. F. without is3U«, they held that die surviving son was 
enlUled. And the grounds of their decision were, in sub- 
stance, these t That the prevention of an union of ths iamily 
estates was only the most probable of several possible mo- 
tives. That the eonstraction whit^ would prevent such 
union, would prevent any family settlement of the estate 
durinc B*\. life. That if this construction were adopted, 
and the eldest son had died in B. F.'s hfetime, leaving is- 
sna ; ihd second son wonid become an eldest son, without [ M ] 

obtaining the eldest son^s estate, and yet would thereby bs 
excluded from the estate devised to the sacoiid son. Or, if 
Vol. II.— 9 
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ihA second son died, leaving iBSoe, the prOTiBion intended 
for a second son's family, vould go to the third son, or to 
another family. That the holding the remaioder Tested in 
B. F.'s second son as soon as he had two sons together in 
e*«e, would satisfy every word in the will, and, as far as 
they could be certain, every motive of the testatrix : for, as 
she had given the remainder to ^. & by name, and there> 
fore, had given such remainder absolutely to him whom 
^e found a younger son of F^ S., withoat guarding against 
the event of his^>ecoming an eldest son; so it might fairly 
be inferred, that she meant to give the prior remainder abso- 
Ifitely to him who should first become the second son oi 

B. F. And that this construction would fall in with the 
axiom, that no remainder is to be deemed contingent, which 
can be deemed vested; whereas the construing the remain- 
der contingent, would contravene that axiom; and -the con- 
struing it vested, but liable to be deve^ed, would render it 
necessary to supply a whole clause, to give it a complete 
effect as a conditional limitation. The decision was af- 
firmed by the Court of Exchequer Chamber ; Richards, !«. 

C. B., Gibbs, L. C. J., Dallas, J., and. Borough, J., agreeing 
whh the majority of the Judges in the Court of Eing^s 
Bench; and Graham, B,, and Wood, B-, agreeing with 
Lord £llenborough. Wood, B., said, that when the testa- 
trix excluded the first, she meant the first bom; when 
she excluded ^the eldest, she meant to exclude him who 
should answer the description of firet or eldest at the time ef 
S, F.'s death; the word eldest being a term which shifts in 
its application, according to the changes which may take 
place in a family. (lb. 483, 482 ; S. C. 8 Taunt. 468. See § 
201, S03.) 

Obaerratiww The primary question in this case, was. To what time 
OQ iMtwr T. did the worda eldest and second refer; or, at what period 
Ffaaft. was a son to answer the character of eldest son, iir order to 

be excluded, or of second son, in order to enlitle him to 
take ? Now, the words, in themselves, seem entirely ambigu- 
ous in this respect: they might mean eldest and second at 
the time of the birth of sxich second son, an elder son beii^ 
then in esse; or they might mean eldest and second at tiM 
[ 81 ] time of the deatb of B. F. How then was the ambiguity 

to be removed? Was it by eallitigin the aid efaa ae- 
See ^ SOO-1. knowledged rule of conslroctioD, whioh requires that a re- 
mainder should be construed vested, rather than contin- 
gent; and by which the apparent object of the tetfatriz - 
would be accomplished iu certain events, though not-tn 
others, and without involving any of the'ra)achie& which 
might result from a contrary construction? Or, va^ the am- 
biguity to be removed, by reMrting to an inference, not only 
that the Apparent object was to a certainty the actual oh- 
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ject; bm riao, ttnt it wm^^ intaMof tha tmtstriz thitf 
snch 0bjeot-shoald.be W ttflB ip HBfted, n»t mwriy wcsrtun 
QTsntB, -bat in til othsr Bjaattt-eWKa in those in which the 
oomaqOTDces th«t 'woHUfbUow', and the KBalogous ulterior 
limitation to F. Av^dearly riiowed that it was not intended 
to be caiTtod - into effect? It most nuelf be evident, thai 
fliv ftittpi^ty odgbt to be renwved in Uw former wttyrOCi 
M> other woT^ that (he jndgmettt-of die Coana of Kinf^ 
Bueh a«d Exch'equw C^oabar ■wua ngbjt. 

■ AgatDf ateeta(o( devised hia Stanton £hnw estate to G. ^,, Adaau v. 
fiHiife; reBuinderte «. .4. n^., fifet^soa of 0. .tf.,fer life; JJwA, 6 
remnitider, in strict s o M l o m o B ty^oAo isnia of &. «f . .4, ; k- Biog. New 
maiBdw to J. JK ^^ weotHl aOn of G. Ji^ for ltfe> remandei Cam, lU. 
lo (he issOQ aiJ. P. ^., in strict 'sattlenaent; vilii simibr- 
remainders to theother sons of &. .i2.««l iheir iame. And 
be deviaad a meietf-of Intrinw^rtfae mnaor ef T iw ab n ry '-' - 

to 6. ^.,for life; i«Baifidar:fei tbewile.of A •9.,f«r iifil'; ' 
-renminder to ihe diildandchiifkeD of 6-.a$;, other than and 
except an eldest or only eon, in fee ^ aed if their should be 
oo auch child or ehildraa, other ^Mtnao .elder or- only son, 
er being auch, oU should du -itiKler SI, then, to sudt persona 
as should become entitled to the proceeds of the HoxtOD 
Manor Farm.- And he dsTised'tbe Norton Manor Farm to 
£. L., for life, and her Childrm in tail; and, in default of 
issne, the esute was .le be sold, aod the nioaey divided 
among the children of O. jS.f other than and except an 
elder or only son. G, P. iS. w^ the second son of O. j9. 
at tbe testator's death ; but at tbe death of G, kS. he was 
the only child. It was held, however, that he took an 
estate in fee en his father's death. 

The principle of avoiding mere conjecture as to the intett- [ 8^ ] 
tion of preventing an union of estates, is also illustrated by ., 

a ease where a testator devised to trustees and their heirs, in Staiiley v: 
trust to receive the i^nts until T. M., the second son of T. jSbmfey, 10 
& Jf., sfaoald attain 21 ; and immediately aDer T. M. Vea. 491. 
should have attained 21, to oonvey to the use of T. M., for 
life ; remainder to trustees to preserve contingent remain- 
ders; lemainder to his first and other sons, in tail male. 
And, in deiaalt of such issue, or in. case of the death of T. 
M. before 21, upon similar tnists for other younger sons of 

T, S. M, And there was aproviso, that in case any younge 
son should become possessed of the estate at P., then in the 
possession of 7^ & M., the devise or limitation directed 
should cease and become void or not take effect, and the 
persons next in remainder under the said limitations, should 
rtiereupon become ehtitled to the possession of the property 
devised by the testator. Sir W. Grant, M. R., held, that, on See ^ ll e^, 
the authority of Bonulon^a Case and many others, T. M, mf,, 159, 
took a vested remainder for li^ afler an estate in the tnjs- so, S3, ss, 

799. 
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tms for ■» nuny yean u his tniuority might last (1« Vm. 
90A ;) and tbat OD the authority of Doe dem- Heneage r, 
Hetieage, 4 T. R. 13, T. M.'m oolf son, the fint tenaotin 
tail, became entitled under the proviso, Dotwilhstandiog tbs 
descent of the estate at P. oa his father T. M., and erea 
though, at that time, T. M. had no son. For the testator 
bad not said he meant to preTent the anion of the <Vro es- 
tates, as long as the law would permit ; and the estate n> 
tf aslees was the next ; and they were capable of posaeasioD, 
and under the protection of tbeii estate, the contingent re- 
msinders to the first and other sons of T. M. were to ba 
considered as subsisting remainders, to prevent the second 
devisee for life answering the description of next in ramain- 
der. (lb. 509.) 
Sitrt V. In another case, a testator devised to ^; H., for life ; re- 

P/olefl, 6 mainder to trustees to preserve &c ; remainder to S. H., 
p *' aVI ""^ **' •*" ^'' **"' ''*• ' '■emaioder to trustees to preserve Ac; 
Uases, 434. remainder to the first and other sons of H. H., in tail male ; 
with similar remainders to A. J>. H., another sou of ^. Hi, 
and to his first and o&er sons. The will then proceeded 
thus: •* and, in default of such issue, I devise the sane pre- 
[ 83 ] raises unto such person, bearing the surname of ff., as shall 
be the male relation nearest in blood to the said S. H., and 
to his heirs for ever." It was held that the interest imder 
the uttimate imitation, vested at the death of the testator^ 
in the person then answering that description; -no particu- 
lar time being pointed out, and the general rule requiring 
See § 300-1. that a remainder ^outd be constraea to be vested, rather 
than contingent 

SECTION THE THIRD. 

The Application qf the Rule to Legacies afid Potliona 
apparcTUly depending on Survivij^ Parents, as a Con- 
dition Precedent. 

Chneral Prindpla. 
WhsD the Tk< leaning in fitvour of vesting is of coarse 918 

leaning ia peculiarly strong where the opposite constniclion 
favour of wonid exclude objects who have a strong claim QpoI^ lb* 
vesting is author of the instrument, or would exclude persons without 
pecalierty any apparent reasoti, or for reasons which are apparently 
strong. absurd. 

llissowbera 1^^" is the case where the interest in a portion S16 

a portion or or legacy is primd facte made to depend upon the 
l^scyseenu person interested surviving his parents, 
to depend on "A gift by will, however," as a learned Judge(a). SIT 

■urvtvlngpa- has justly observed, « differs from the case of a 

reats. ■ -—^ . . — 

(0) Sir L. Sfaadweil. V. C. in TVdfccr v. ifairw, i Sim. MS. 
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tmst declared by a settlvnient ; becaiue, in th« fontier; there See % fM- 
is no snppoBkioii [founded in tbe nature snd design of the 2i4.. 
iBStmment, or on any raluable consideration,] that any per- DistiilcHoo 
cons can be intended to take, except those who are described between a 

as lakers." gift by will 

318 Still, even in the case or a will, there is a strong and atraet 

' antecedent improbability that it should really be ^y ■c'"«- 
iDtended that the sunrivorship sfaonld be requisite to the lo^t. 
Testing, so that thongh the party may have attained to ma- Leaning 
jority, and may in &ct Jiave married and founded « family, against ctm- 
yet that he shonld be excluded from the testator's bounty, struing Bur- 
merely by the accidental circumstance of his dying in the vivorahip a 
lifetime of his parents or one sf them. This, indeed, is a pre-requisite, 
rarcumstance which, so far from constitnting any reason for , [ ^^ 1 
his exclnsion, may forin a peeoliarly cogent reason why his >" atrnig, 
estate riiould tbe rather be increased by the testator's bouqty ; ^^^'^ '^ "<^ 
for his premature decease may create a strong-oecessity for *^"^°'"*'''' 
some additional means of support for the £unily he may 

have left behind him. 
8i9 But^n the case of a tnarriage settlement, there But much 

is not only this strong antecedent improbability, stronger in 
bat there is also a violent presumption against Uie constrii- the case of a 
ing it to be necessary for the children to survive their parents, marriage set- 
ariung from the nature and design of the instrument, as one ilement. 
which was primd./acie intended to make a provision for a 
&mily, and from the chaiacter of the objects, who are not 
volunteers, as in the (»se of a will, but parchasers for valu- 
able ctwsideiatioii. And hence the leaning in favobr of 
vesting without regard to this survivorship, is exceedingly 
strong in cases of pmtiotia under marriage settlementi. 
Thus— 

Specific Rules. 
2S0 I. Where, according to the terms of a marriage Wbeie one 

setdement, the raising of portions is made to de- child aur* 
pend on the existence of chili&eu or a child at tbe death of vive8,,aDd 
the parents, or one of them, as the case may be; and tbe >be words 
words import a condifioD precednit, which not only renders importing 
_ it neoamary that there should be children or a child then liv: necMsity of 
in^, btit apparently manifests an intent to confine the gift of survivingare 
portions to those children who should be in oxisteoce at that «<>»i«™«d 
time;, such words are construed not according to Iheir spirit, ""-."^i^ 
but according to the letter ; so that if there happens to oe a ^"J- ... T, 
child living at that tiifio, the words of contingency,- even ^■aj,-^^ 
allowing th^m to amount to a condition prmedent, are ^^ , ' 
regarded as satisfied; and not only is the child then living *=** 9 **• , 
entitled to a portion, bote also the representatives of those 
who died before, provided they lived till the other period to 
which the vesting was postponed. 
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Hdpti.VorA . The.tnrate at a tenn, KmiMd by *. iDUriags aeUlnnoit, 
CJtf^fn, « after & ^ eatalfl to S. Bi, ths hfubMid, and a tenn -for 
Ves. 498, secariog a jointure, were declared by the setilehiecit to be, 
incaae iheire.shonid b«' any children living at the deeesse-cf 
B. B.t <xr afterwards bora, except the hair male, then, (he 
[ 8S } ' truMees^honU'tsiM SOOO/; f«r lh» pMtieoB of att and evarf 
the children, except an eldest ofraaly son, to be^^id at SI, 
- or marriage, -wiiioi aheaid first happen after the decease of 
E. B.: and if any of the yoanger sorts sbould'-attain %\, ot 
any of the datighiers sboaM atiain 21,or marry^in thettfa* 
time of S. S., then, the portions shoHld he paid witfain three 
mondis after the decease of £.^.,antffl8£.£.ahoiiId direct 
the same to be raised is hi* life. Provided that, if aoy of 
the i^ildren entitled to the pDrtiosEi,^ould die, or beootne 
an eldest or only son, before his, her, or their portions, shoold 
become pay^le, the portioos should' go to the saTvivotsi 
Provided also, that in eB:se all (he childraa entitled to'por- 
tiona, should die before any of their porttotis ahtrald be pay. 
able, then, the said sum, or so.muoh thereof as should lioC 
be then raised, should not be raised, but shootd cease. 
There were four children ; of whom M. married, and died 
in the lifetime o[ £i. B., leaTing three sons. Lord Eldon,'C., 
held, that M. took a vested interest. His Lordship observed, 
that the Courts, feeling it not to be a probable inteutioa in a 
parent, thatj though his child had attained 21, or come to 
marriageable years, and formed a family, yet, because that 
child dies in the parent's life, the deacendants should have 
tiolhing, have thought themselVes at liberty to tnaflage the 
construction of the words, as they would not in the case of 
a stranger (6 Ves. 507^ ; and that the cases authorized him 
to struggle with language for that purpose. (75. 50S.) His 
Lordship added, in effect, that If the first words constituted 
a condition precedent, that condition had been fulfilled, for 
t\[fita were-some children living at- the death of the father ; 
and even if there had not been any, still the case.'of Wood- 
. cociev. 7'Ae2>uil!eQ/'i>ar5ef wouldhavobeenadirectanswer 
to that objection. </A, 510.) 
King V. In another cose, (here was a trust for raising portions, ia 

Sake,9Vea. case it should happen that the husband and wife ^ould, at 
489. the death of .the survivor of them, leaye any child er chil- 

dren. Two sona survived both parents. Two others at- 
tained SI, but died in the lifetime of the surviving' parent. 
Sir W, Grant, Mv R., held, (hat- they toot vested interests ; 
inasmuch as the contingency had (happened on. which the 
{ .86 ] trust was to arise ; and in. that part of the clause which pro- 

■ ^ vided for the case of " more than one child who should lire 

to attain SI," the word " child " was totally unqualified by 
any expression, restraiaing it to children who should satviv« 
their parents. 
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So, wheie a marriage settlemeot contained the followiug Hotegraeev, 
passage: "aed from and after the decease of the survivor Car(i«r,3V. 
of them the^d P. W. and E., his wife, in case there shall & B- ''^• 
be any child or children of their two bodies living, vho 
shall be of the age of £1, or who shall afterarriva at such 
age, bora in -the lifetime of the said jP. fV., or after his de- 
cease; then, upon trust, that they the said trustees shall 
transfer so,ooo/. unto »uch child or children of the said P. 
W. and E. his wife, at their re^>ectiTe ages of 81 years, in 
such proportions," &c. There were two children ; a son, ' 
who survived his father, but died iti-the lifetime of his mo* 
iher, after having attained 81 ; and a daughter, who sur- 
vived both parents, and attained 91. Sir W^ Grant, M. R., 
held, that the son was entitled to the sums which the mother 
in hec lifetime appoinled to hiin. He observed, that the • 

condition in the ^rst part of the clause was fulfilled, as there 
was a child liying, who had attained 31, at the death of the 
survivor of both parents. And, as to the other part of the 
clause, the effect of it depended entirely upon the word 
" such," which, in other passages, was (as he considered) so 
absurdly and unmeaningly applied, that it was evident that 
the parties had no definite notion of the effect of its intro- 
duction. (3 V. & B. 8S, 89.) And he remarked, (hat the 
condition of survivorship was confined to a survivorship of 
the wife in a. preceding passage, and eutirely dropped io 

another. {Ih. &l.) 
Ml II. And if, in the ease supposed, there does not Where do 

happen to be children or a child living at the death child aur- 
* of the parents, or one of them,^ as the case may be ; yet, if '''^f?' . ' - 
there is a gift of portions to the children -generally, afid not *^?* ""' 
merely. Io such as should be then living \ or if, in the clause P^^'.j'E °^* 
of cesser, or in the limitation over, or in any other part- of ^j^^^^^ '' 
the settlement, there La any thing which would in itself ren- (^na,7ued so 
der it in the slightest degree doubtful, whether it was really g, ^ admit 
intended to confine the gift of portions to surviving children; thogg f^iib 
in su<^ cases the words of contingency are not construed as did not lur- 
a condition precedent, but as merely expressive of one state [ 87 ] 

of circumstances in which they -are to be raisedi without im- vive. 
plying that they are not to be raised in any other. See § 1 8. 

Kstates were conveyed by marriage setdemeHt to btlstees Poaiii v. 
and their heirs, in trmt, after the decease^if the husband, in BtsrAeti, 9 
ijase he shonld leave one or more daughter ot daugbfers, Ves. 428. 
younger son or sons, to raise 13,000/. for the portions or See also Per- 
lortones of such daoghter &.C., to be paid accoiding to ap-/erf v. Lord 
poiiitment,uid, in default of appoinlnient, at 21 or marriage. Ctirxon, 9 
And it was provided, that in case the husband should think Mad. 447, 
proper that any portion Qx portions of-any such daughter ***• 
&c., should be raised and paid during his lifetime, it should 
be lawftd ao to do. Then followed a proviso, that in case 
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of the death of any of- the said danghlen &e. before their 
ponioDs stiould become payable, such porlioDS should be 
paid to the survivoivof such Ike.; with a further proviso, 
that if there should be do such younger son &c.,or all should 
die before, their portiona should becotoe payable, then, do 
part should be raised, or if raised, it should be reinvestBd 
111 land. ■ There was only otie younger child, who attained 
SI, but died in his father's lifetime: so that thtf couliDgency, 
on which, acGordiug to the exprsss words, the trust was lo 
arise, did not happen. Lord EldoR,^., upotL^he «Htihoriiy 
of preceding oases, held; that he took a vested interest ; ob- 
serving, that 11 po a the o^er consliUQtion, if there had been 
^tx younger sons and seven daughters, and twelve bad died, 
leaving fasailies, those twelve families who ha'd lost their 
parents, would have been without any provision, atld the 
thirteenth child would take what probtibly was intended to 
be shared among all, at the 4ge of £1, or the marriage of the 
daughters; ^9 Ves. 434;) and that if the twelve parts had 
been raised and paid under the clause of advancement, yet, 
under the words "aueh daughter" be, connected with the 
expression "leave," the thirteenth child would have a right 
to insist that what liad beeu advanced was to h^ called 
hack. {lb. 435.) 
Where no III. But if.jn the case supposed, there doesnot ££8 

child sur- happen, to be any children or a child then living, 
[ 88 J and 4bare is no direct gift to the children generally, but 
vitoB, and merely lo such as.dioiiId be thea living, a^d there is nothing 
nooe are ad- torender it in ^ slightest, degree doubtful^ whether it was 
milled. really intended to cou&oe the gift of portioas .W surviving 

diildi^;. there, bo child who does not survive both pa- 
* jents. Of one of them, as the case may l}e,'Will be entitlM to 
■ - a poriioB, 
Boiehlcinv. ■ Where a marriage settlemeat provided, that ki case the 
' Hun^rty, intended husband and wife should have a daughter or 
^ Mod. 6S. daughters^ or younger sobs or son, tiiat should be Hving at 
the time of th« decease of Ae survivor oil them, the -trustees 
shouldraise a certain sum. for the portions of audi daughter 
or daughters, or younger son or sons; the children who sur- 
. vired bothpaEents were alone entided. 
ffiaf^v. And in another case, Sir U Sbadwell, V. C, held, that 
Moort, 7 none were intended to take porUoos under the marriage set- 
Sim. 574 ; ttemeot, except those who should Burvivn both parents ; and 
8. C,i M. this decision was affirmed by Lord Cotlenham, G. And, 
& C. 370. indeed, it was a case in which there does u(d seem lo hare 
been a single ezpreelon- in the settlement to favour a con- 
trary construction.. 
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SECTION THE FOURTH. 

7^ .application q/the Rule to auhseguenl Interests, limit- 
ed etfier Znterests depending on a Condition Precedent. 
9SSa - ■ ■TffocGB the vesting of a preceding interest is 
suspended npon a condition precedent, and such 
conditioDi according to the grammatical construction, may 
be fairly -regarded as equally extending, bnt does not neces- 
sarily extend, to a subsequent interest ta remainder ; it will 
not be construed to extend thereto, unless Ihwe is some suf- 
fident reason,- independently of the doublfnl grammatical 
construction, for thinking that it extends to the subsequent 
interesL(a) 



CHAPTER THE THIRD. 



SECTION THE FIRST. 

'- ^general Rule suggetted, with the Seasons thefeof. 

SS3 . It would appec^r to be a general rule, deducible The rule 

from principle, and from actual decisions, though suggesled. 
not enunciated by authority, that, in doubtful cases, an in- 
terest, whether vested or contingent, .ought, if possible, to 
be construed as absplute or indefeasible, in the first instance, See ^ 97,98. 
rather than as defeasible: but if it cannot be construed to 
be an absoluteiiiterest in the first instance, that, at all events, 
such a construction ought to be put upon the conditional 
expressions which render it de^asible, as to confine their 
operation to as early a period as may be ; so that it may 
become an absolute interest as soon as it can fairly be con- 
sidered to be so. For, 
324 I. This would seem clearly deducible from the OdiousDeH 

well-known rule, that conditions are odious, andorconditions. 
shall be construed strictly; a rule which would appear to 
apply to those conditions which are termed in a preceding 

(a) See Napper v. Stuider; Hutt. 1 18, as stated, Feame, 323, Ul ; Letkieul- 
Uer V. Tracy, S Atk. 774 ; Amb. Rep. S04, as staled, Fearne, 225 ; Morion v. 
WiiUaker, 1 D. & B, 346, as ststed, Feame, 235. 
Vol. II.— 10 
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Sae ^ 12-23. page mixed conditions, as well as to conditions which are 
( simply destructivfl. For, if it applies to conditions subse- 
quent which are simply destructive and upon whidi aa 
estate is to be defeated, and made to revert to the heir, who 
is favoared by the law; it would seem to apply also to those 
conditions which are both destructive and creative, and iipOR 
which an estate is to be devested, and a new estate is to 
arise in iavonr of another person, by way of conditional 
See § 148-9. limitation. ■ 

Leaning in S. The person claiming under a prior limitation, 82S 
favour of pri- and his children, being of course the primary ob- ' 
■nary ob- jeets of the grantor's or testator's bounty or consideration, 
jects. and th? persons claiming under the limitation ever being 

only secondary objects of such bounty or considsraUon ; it 
[ 90 } is of course reasonable to lean in favour of the primary ob- 
jects, by construing their interest to be absolute in the first 
instance, or as early as by fair construction it can be consid- 
ered to be so, rather than to lean in favour of the secondary 
objects, by construing the interest of the primary objects to 
be defeasible. 
Leaning in 3. The law favours the free uncontrolled use S26 

fBTourof free and enjoyment of prop»ty, and the power of alien- 
enjoyment ation ; whereas the defeasible quality of an interest tepds 
and aliena- most materially to abridge both. 

tion of pro- Tj,e following case may perhaps be not unaptly cited as 
P^y- in some degree connected with the general principles above 

ff^takekg-i. mentioned. A testator, after giving his eldest dai^hter five 
Knight V. shillings, and five pounds to his second daughter Jl^., gave & 
Sugg,T D. leasehold to his youngest daughter .4.; but if she should die 
& ^- 333. without having -child or chtldrei>, then he willed that the 
premises ^ould remain to Al,, and, after her death, to her 
children. «7. had three children, who all died in her life- 
lime. It was held, that the word "having" did not' mean 
"leaving;" and consequently that the devi8et)ver did not 
take effisct; because, otherwise, if .tf. had children who died 
in' her lifetime, leaving issue, the estate would have gone 
from that Issue to Mary and her issue; whereas it was the 
general intention that the fhmily of v9. should be first pro- 
vided for. A. was the favourite daughter of (he testator, 
the great object of his boiraty. 

SECTION THE SECOND. 

Tht application tff the RuU to Beguesla to a Claaa qf 
Persona, 

Whereanag. !• Whkbb one aggregate sum of money is be- '9S7 

f regate sum queothed to the diildren of any person collectively, 
i& given to a-as a class, wiUioiu any limitalion over on failure of issue of 
penon'i such person, or ■some other clear indication of a contrary 



DigiLizedbyGoOglc 



IL 3. iL] OF EXECUTORY INTERESTS. [§228— S30el [ M ] 

•intent(a), all the children, as wdl by a sobseqaeoCtnarriagc children, uid 
as by the marriage subsisting or in contemplation at the date there ie no 
of the irill, who are bom at the period when the share or limiiation 
shares of anyone or more af them ought to be ascertained over on Tail- 
and paid, aie admitted to a parlieipation in the fnnd. And ureorhia is- 
it is immaterial- whether that period be the death of the tee- "^t or other 
lator, or the death of a person talcing a prior interest in the , [ 91 ] 
fund, or the attainment of a certain age by the eldest of particular in- 
the-diildren, or, in cass payment ia expressly postponed ^''^''?'* of 
till that period, the attainment of a certain ^e by the young- >atenUoo. 

est child. . , 

828 But those children vho are bom after that period, 

are excluded; because it would be highly inconre- 
nieni if (be child or children whose share or shares is or are 
ascertained and paid, shoold be liable to refund a 
M9 part of-the money upon a mere nnceruinty. Such 

a liability wonld, on the one hand, be a source of 
litigation, and ofien of fruitless litigation, where the 
930 fihildren whow shares had been paid, had spent the 

money. And, on the other hand, it would so fetter 
the possession of the money, where they acted under a sense 
of their liability to refund a part, as to render the posses- 
sion scarcely more desirable than the mere receipt of the in- 
come. 
830a - 1. In cases where ■the period of payment was the 

death of the te9tator.(aa) — A testator gave legacies Bill r. 
in tmst for such of the children of his daughter, Sarah Hill, Chapman^ 1 
as were then in existence^ by name, to be transferred to th»Ves. Jun. 
•ons at S3, to the daughters at i\ y provided, that if any of 40^- 
his said grand<^ildr^n should die before their portions should 
be tran^erable or payable, their portions should belong to 
all the children of his said daOghter living at their death. 
He then gave all the rest and residue of his estate and offsets, 
whatsoever and wheresoever, in trust for all his grandchil- 
dren by hia said daughter, to be applied for their benelit as 
aforesaid. And afterwards, by a codicil, he gave some an- 
nuities for life, and directed that lOOOi should be sat apart, 
after his decease, to pay the same. A ehild of S. H, was 
bora after the death of the testator, but before the death of 
the annuitants. Lord Thurlow, C, held, that that child took 
nothing, either in the residue, exclusive of the 1000/., or in 
the 1000/., after it had fallen into the residue on the death '- 

ef the annuitants. His lordship said, that if he imputed to 
the testator a view of providing for all the children, he should 

(a) See 1 Rop. Leg. 36, &c 

(ea) See Robertt v. Ifigman, 1 B. C. C. 582, in note ; Betake v. flraOe, 3 
Atk. 122 ; and C<Aemm v. Seymnir, 2 Ves. Sen. 30t» ; referred to 1 Rop. lie^. 
84, ed. by White. 
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contradict a rale which had tHood too ktti^ to be shaken, bat 
which, when first raised, went so/^arM/rto, because the in- 
tention might go to atl possible children, as in marriage set- 
tlements; and to impute to him such a restrained intention, 
was rather a forced interpretation, and generally against the 
intention at the time. That it would be repugnant to say 
one part of the residue went one way, the other part ano- 
ther. That the whole inference which excluded the after- 
born child, was, the circumstance of a distribution being ne- 
cessary, ex vi temtinontm, upon the death of the testator, 
as admitted by the counsel for that child. 
Davidton t. And so, where a testator bequeathed to the diildren of his 
DaUatf 14 brother, SOOOi^, to be equally dirided between them; and if 
Vee. 676. either of them should die before SI, their share to go to the 
survivors. Lord Eldon, C, held that this was an imme- 
diate legacy to the children living at the testator's death, in 
whom It vested at that time, with a limitation over, if 
either of them should die before, 21 to the survivors ; and 
that the children bom after the testator's death were ez- 
Cloded. 
3. In cases where ^the period far payment was 230b 
Taylor T. the death of the tenant for lifiB.(i) — A testator gave 
Langford, 2 Uie interest of the residue to his two sisters, for their lives ; 
Vea, Jun. and, after their decease, the princip&l to be paid to their 
118. children, share and share alike ; but whichever sister died be- 

fore the other, then, the share which was-so paid to her, should 
be paid to her children, in etjual proportions; but, jf such 
sister So dying ' should leave no children, then, the interest 
and produce to be paid to the sui^ivor, for her life, as afore- 
said. One sister died without children ; the other had two 
children at the death of the testator, and two others after- 
[ 93 ] wards. Lord Loughborough, C, said, that he could not 
control the general words by (he strange, expressraos that 
followed; and that the property vested in all the children. 
Ooifrty V. In another case, a testator, after giving several life an- 
IkmtfiVea. nuities, directed, that the first annuity that should drop, 
Jun, 43. should devolve upon the eldest child, for life, of tV. H.; and 
he directed, that as the annuities dropped, their amoimt was 
to go to the increase of the anouiti^ of tho^duryivors; and 
that when the said annuitants were all dead, the whole pro- 
perty should devolve upon the heirs male of P. F. W. H. 

) £H««t« y. A\rty, 1 Ves. Sen. Ill ; AOame^ Gen. v. Owpiir, 1 B. C. 

i6 ; Congrete v. Congrevt, 1 B. C. C. &80; Deviami v. Mello, 1 B. C. C. 
687, u stated, 1 Rop. \jsg. 46 — 50, Mr. Roper also refers to Grave* v. Bogle, 
1 Atk. 609 ; Hdughton v. Harnton, 2 Atk. 33B ; URddltton V. MeMtnger, 5 
Ve». 186 ; Pultford v. Hunter, 8. B. C. C. 417 ; Aytoa v. Aston, I Cox. 327 ; 
Paid V. Compton, 9 Ves. 876 ; nbba v. CarfOOer, I Mad. S90 ; Crone v. 
OdcU, 1 Ball & Beat. 449. 



(6) J 
C. 386 
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had DO legitimate child at the death of the annuitant who . 
died first.'- The Master of the Rolls held, that at) aflerbom 
legitimate -child was not entitled. ~ But this decision was 
grounded .upon the plain inlentton of the leatator, that un- 
less there were a child of fF. H. at the death of the annui- 
tant, the annuity should accrue to the surrirors; and that 
the heirs oi P. F. should take on the deaths of all the annul- - 
tanls, insteadof waiting till the death of W. H., as might be 
necessary if the other construction were alloweid. 

Again ; a testator devised a copyhold estate, in trust to Wuttter ▼. 
sell and apply the interest of the produce for H. IF., for life; Short, 15 
and, after her decease, to divide the principal among the Ves. 122. 
children of T. W. and B. W. And he bequeathed Bank 
stocli, reverting to him on the death of M- B., up<Mi trust to 
make sale thereof, in case t^e same should be in his name 
at his decease, and if not, as soon as M. B. should die ; and 
to apply the money equally among the children of T. W. 
and R. W. H. W. was dead, but M. B. was living, it 
was urged, that the testator intended the satoe persons t& 
take both funds; and that the only- jnode of giving them to 
the same persons, was, by giving them to those only who 
were born before the testator's death, instead of distributing 
it upon the deaths of the respsctive tenants for lifoi Lord 
Eldon, C, admitted that the same persons Were intended to 
take both futids, yet thoaght it impnsaible not to apply to the 
fund to be distributed upon the death of M. B., the rule that 
must be applied to the copyhold estate ; and that (be dis- 
tinction which was taken as to the life interest in the Bank 
slock not having been created by the testator himself, wa4 £ ^^ ] 

not to be regarded. 
230c 3. In cases where *the attainment of a certain 

age has been the period for payment.(c) — A testator iToite v. 
gave the residue of his personal estate, in trust to apply the P«I(,3Ve9. 
mterest, or a suMcient part tiiereof, for the maintenance of 729. 
all the children ai D. H., until they should severally and re- 
spectively attain 16, and then fo transfer tbe pitncipd to 
them when and as they should attain 16. Lord Lough- 
borough, C, held, that these born after tbo eldest atbuned 
16, were excluded on the ground of conTeoience. 
' In another case the period was the attainment of 21 by Barrington 
the eldest, or marriage, or the death of the child under SI, v. TVittroM 
leaving issue; and Lord Eldon, C, said, that the rule of the 3 Ves. S44. 
Couit required that all the children should take who come See BUate 
in ease before there is a necessity for detennining the share v. Burgh, 2 
of any child; that this rule had gone upon an anxiety to Beav. 221, 
provide for as mapy childrea as possible with convenience, stated ^ 313. 

(c) GUntorc V. Smem, I B. C. C. 682, ed. by Belt ; and Praeott v. Long, 3 
Ves. Jun. 690 ; as stated, 1 Rop. Leg, 41, 12, ed. t^ Wbit«. 
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And therefore he held, that children hy ansther hasband, 

with whom ihe part^iiiterinarried after the date of the will, 

were «atit]ed, though Hi< Lordship said, his prirale opinion 

was, that the testator nerer thonftht of her Mttrrying agaia ; 

and though, according to that construclioa, the limilatioo 

OTer was too remote. 

fnUhread Where a be^juest was made in trust-to pay to the children 

T. Lord Sl of ttf., bora or to bo b<vn, as many as there might be, at SI, 

John, 10 or marriage; with a clause of survivorship; and a limita- 

Ves. 1S2. lion over, upon the death of all before 31, or marriage; Lord 

Eldon, C, held; that, ex- neeeatitate, those bom a^er the 

eldest attained 21, were excluded. . 

GU^t r. And where a residue was bequeathed to v7., atid all the 

Boonman,ll other children thereafter to be bora'of £.t at 21 ; Sir W. 

Tea. 23S. Grant, M. R., made a similar decree. 

Clarltt V. And so where a testator bequeathed a fund in trust for «?., 

Clarke, 8 for life ; and, after her death, in trust for all and every the 
[93] children of £. and C. who should attain 21. Sir L. Shad- 

Sm. 69. well, V. C., held, that all Ihe children of B. and C. who were 
bom before the eldest attained 21, though after rS.'a death, 
would be entitled to a share On attaining 21 ; the learned 
Judge observing, that otherwise seven children might be 
born in the lifetime of the tenant for life, and then another 
might be bom and live to attain 21 ; but the seven might 
die under that age, and then the only child who attained '21, 
would hfl excluded. 
Hugkea V. In another case, the period fixed for distiibntion of re^ 
Hughea, 14 and personal esUte, was, ibemajorityof the youngest gracd- 
Vea. 266. chHd; and all who vetB bom befbra that time, and were then 
living, and Ihe children of thoae who were dead were includ- 
ed, according to the express terms of the will. 
Wbereaspe. II. But ''where & specific sum is bequeathed to. 231 

eific sum is each -of the children, whether bora or to be bom, 
givea to none are ezelnded.((<) For, in this case, the reason for ex- 
eacfa. eluding some of the class does not arise; because the sum 

which each child is to take, being fixed by the testator hiiit- 
self, it is never necessary to determine the number who are 
to take, in order to ascertain the share or shares of any one 
or more of them.' 
Whete Ibere III. Again, "if (here is a limitation over in de- 232 

is a limita- foult of issue of the parent, then even those who 
Um over in are bom after the period for payment will be admitted, be- 
■ ly 1, '^'•se it is in that case positively certain that the testator 
issue of the intended that all should take, however inconvenient such 
^'^"oihlr * constraction might be; since, by Ihe express words of 
in^^tioaof ^ ^'"' ^^ ^^^ '^ "'^'^ "^ ^ '^^^^ "^ default of issue 



(d) See DiffiU v. GoUtckmit, 19 Vee. 566. 
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233 of the parent(e} The chiidran, howeyer, who are an btent that 

bora after that period, will not be entitled to by- all should 
S34 gone interest. Aod the same will be the case in take. 

other instances where the testator plainly shows 
his inteation that all the childien should tate. 

A tesuior g&ve his residuary personal estate, upon trust jlfillf v.7Vbf> 
for the children of his two daughters, E. M. and M. N., ria, 6 Vea. 
equally, payable at 21, or marriage; with a limitation over [ 96 } 
upon failure of issue of E. M. and M. N.An their lifetime. 365. 
Lord Loughborough, C, held, that, -haviDg regard to the 
Itmitatioa over, a child who was bom after the eldest child 
atuined 21, was to be admitted, but that such child was not 
entitled to claim bygone intere«. 

In another case, a testator gave real aod personal estate Seoltv.Eart 
to trastees to aQCumulale the rents &c, for twenty years afler <^ Searho- 
bis decease, and, after certain payments, to stand possessed fwg^, 1 
of the accumulated fund, in tnist for all the cbildreu of ■$., Beav, 194. 
S. aod C, then born, or wbo should thereafter be born,. 
during the lifetime of their respeettre parents, and who, be- 
ing sons, should attain 21, or, being daughters, ^ould attain 
SI or marry; and whether born or unborn, when any other 
of Uiem should attain the age or time aforesaid, and their 
reapectire executora, administrators, of assigos. At the 
expiration of 'the twenty years, there were several children 
of ^. wbo'had attained 21, but .4. and S. were still living, 
In this case, both the aecimiulatiou and the resting were 
within the prescribed limits ; the -aeciunulatioD being con- 
fined to 30 years from the testator's death, and the vesting 
to a distinct period of 81 years from the expiration of lives 
in being. The difficulty, as Lord Langdale, M. R., observed, 
arose from this : that the will included children to be bora 
at any time during the lives of their parents, and yet directed 
distribntloo at the end of 20 years from the testator's death, 
when the parents were living, and might have more chil- 
dren. And His liordship observed, that had it not been for 
the words " during the lifetime of their respective parents," 
he thought it would have followed from the cases cited, tlut 
the words ^ to be bora," would, for convetue&ce,.be restrict- 
ed to grandchildren to be born before the period of dislnbu- 
tiou. That,.in.the principal case^however, he was ofopin- 
ion that the children of B., who were living at the end of the 
twenty years, took vested interests in their shares, subject to 
partial devestment and diminution in the event of other ob- 
jecls coming into existence ; and that until such devestment 
or diminutioQ, the children who had vested interests, were 
entitled to the income of the accumulated fund. 

(f) See Shepktr^ v. Hgram, Ambl. 448 ; and S.C aom. Giiaon v. S^gtr$, 
1 Ves. Sen. 485, as sUted, 1 Rop. Leg. 97. 
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SECTION THE THIRD. 

7%e Jlpplicaiion qf the Rule to ileviaes and Bequeata 

. where there is a Limitation over in case of the Death 

qf the Devisee or Legatee within a certain Time, or 

without leaving Issue or other Objects wha might derive 

a Benejit through him. 

Common I, ■Wherc real estate is devised to. a person 235 

ca.aeB where ^nd his heirs, or to a persou indefiDitely, and in 

*' ^^Zi'* *^°" '^*'*° °^ ^^ death under a certain age, or without issue, over; 

Jj'™„. . the word "or" is construed jS'and,"so that the devise over 

" ^"'r "" 'L" may take efi^t in case the prior taker- dies under the given 

^r«taL° *8S without issue, and cot (^h£rwiae.(a) 

nhBftn, (■ ' Every one must hav? observed how often the 236 

' ™^* disjunctive '*or" is ioaccuiBtely used for the capu- 

rtruchon""' '*''^® conjunction "and." .Hence cases might naturally be 

expected to occur, in which the Cotirts might reasonably be 

called upon to construe the one for the other. And as re- 

gards the case above mentioned, it may be (hoaght that this 

construction may have been adopted upon the notion that 

the limitations over on an indefinite' failure of issue would 

Bee § 706, be void for remoteness, so that this words "or without is- 

714. sue" would be inoperative; untb'ss "or" were construed 

"and." It may b^ urged, hQwever, that this does not 

prove that Uis testator did not intend (ha estate to go over 

on an indefinite failure of issue, but merely, that if such was 

his intention, it is contrary to law. And as the limitation 

over would be capable of taking effect in ^a event of the 

death of the devisee or legatee under the given age, it would 

not be altogether inoperative and void in its original cTe?- 

tion, even if "or" were not consirued-"and." 

See ^ 233- The principle of. the general rule enunciated above, would 

[ 9S J appear to be the' true principle of this cofisttuction ; namely, 

226. the favour shown by the law to the free uncontrolled use 

and enjoyment of property, and the power of alienation, 

and the general leaning in favour of the primary objects of 

the testator's bounty. For, it has been said that it Cant>6t 

be supposed that a testator would wish the estat^to go-over, 

to the exclusion of the isfiue of the prior taker, if he should 

die unclei the given age, leaving issite. And though per- 

See \ S06- haps it may be thought very questionable, whether it was 

208. politic and expedient to adopt this construction, where tho 

(a) Mr. Jarman, in bis Treatise on.Wills, p. 444, in addition to the cases 
stated below, refers to SoulU v. tierrard, Crd: El. 625 ; S. C. nom. SoveU v. 
Garrett, MooK, 422; pi. 690; Priee v. Hunt, Pollex, 646; Barter v. Stiretees, 
3 Str. 1175; Waitk v. PeUrion, 6 Atk. 103; Doe d. BumsaU v. Davg, 6 
Dtirn. &. East, 35. 
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limilatLsn ev«i is. tn case of lhe-4Mth of the pridr t&ker ud' ' 
ier SI, or witliout issue, so as to eocourage eariy and pet- 
baps improvident and unhappy QuUria^esf aad it may 
tb^efore-be doubled whether -the testator le^tly ialeoded 
to adjnit the issue oC the prior laker, in case of his death, -^ 

uoder age, leaving issue ; y9t this construction h^ been 
adopted upon the notion, that it was really wlvantageous to - 
those- claiming under -the prior limitation, vho of course 
were the primary objects q£ the teetatt^'s bounty- - And . 
whatever doubts may be. entertain^ ol the justness of this ' 
notion, Where the given age is oiriy S-1 ; where r more mcf- 
tiire age is fixed upon, ae, for instance, wliere ,Z5 id the - 
specified age, such an idea.is 'of course more lil^ely ta. be 
and probably. is correct- ,. " , . - 

A testator devised to his brother' all his real and freehold FairJUU r. 
estates, among wliich fvas an -estate held for live^ which Moirggn, 3 - 
was the estate ip questten ; bat iti case his ^rDthsrshouUBoa. 4t PuL 
die belare 21, or without issue living at his dealh, then to N. R. SO. . 
his Mother for ever; the Housie of Lofids, af^rming thle ju^- 
ment of' Ihe-Couit of Common Plfeas^in Irelaud, held, that 
"or" most be' read -as "and"; because,^ otherwise, the 
brother could never have had the absolute estate-, and eotild 
never have sold or mortgaged it, if: his. family itad been erer 
so large ; uid.that the idea of a devisor giving an estate- to 
his brotheri to enjoy it daring Ibe life of his -mother, who 
was likely to die before her son; and tt> make a- will which 
would exclude theiteue ef his brother, in case he should- di« 
a day, before her attained 21, l0ai>itig issu^j -Was ao absurd *-* 

and ihiprobablo, that it' was next to idiposubU Q) impute 
such an int«itioa.lo hioL .- ^ 

Again, a testator -devised a meae^iage to his daughter Eaitiiun r. 
and to her heirs' fbr->ever and everj. but ifhig daughter { 99 } 
should fortUDp to die and not attain il^or having HO suc^ Baker, 1 
issue as aforesaid, then aver. It was held, that this was a l^unt, 174. 
devise of the fee lo the datt^ter. Lord Mansfield, G. J., ob- 
serving, that an estate tail ha4 never been given upon a 
will iike the present, where one of the contingencies was 
tlie event of ttie devisee dying under age ; for th^t in such 
cases, the dying witfiout issue is Aot considered a» indefinite 
and geoerat, so as to create an. estate tail, but is referred to 
the oooco^lant wordsof dying under age. -{1 Taunt. 179.) 
And it was held that "or" must mean- "and,-" according to 
Fairjield v. Mprgqn^ % New Rep. 38, and the other cases 
(nted; because if it did not, it followed^ that, upon the con- 
tingency ol the daughter dying having issue, but not having 
attained SI, the estate would pass over from her cbildran, 
which could never be the testator'a intention. {Jb. 182, 183.) 

And where a testator gave aU thd residue' of his estates, Right d. 
lands, &c, to his son. But in case his son fihouid- die under Daj^v. Day, 
Vol. 11— U 
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16 Eut, 07. 91, or sbould leave Do iamd nial'e or female, then he- gave 
Bee also th« saitte to' his daughter, she heing siirirrrtR;, aAd her heirs 
Doe d. Her- txmle or teroRle. But tn case. his son and daughter should 
Aert V, SelbSf l^olh die, leaving no issae, then over to tl»e testator's cousin. 
f-^^tt^ Lord BUetiborough, C. J,, said, that a multitude of aecisipns, 
til tfaj ■"**" "^ Pttirfiold r. Morgan-, 8 New Rep. 38 j Eastman r. 
■lated^82a. gaker, 1 Taunt. 174; Denn v. Kemtya, 9 East, 366, ftil- 
lowing SoweU-v. Garrett, reported in Mtbore, 482; 2'Kol^ 
Rep. 282, had established, that the word "or," in a derise 
of this- kind, is to be' constrdsd as " and," to aroid the mis^ 
chiaf, 'which would otherwise happen, of carrying orer ths* 
estate, if the first devisee died- under 81, though he had left 
issufa. And BajfIey,~J., saJdi that the estate was to go oTttf 
lo the daughter, if the son died und^r 31 and without issae, 
•od tQ the coiisin, if the daughter diM without issue. 
ObsMYBtioiM In this case, the' terms of the ctevisb^ over, as -they-stoddi 
00 ^(flt*i. «-or".being htben In its natinral disjunctive sense, conMituted 
I>ajrv.i>ay. both aconditionaVlitmtalioti, to iBike effect -in the- event of 
gggK,j4S.9^ the son dying under 81, aitd a^ remainder, to {^ke effect on 
150, ' his dying after £1, without issoe. But this limitation over 

to the cousin ^owed that (bis was hot the true consfruction, 
[ 100 ] because that Mtnitation waA hot to take effect if the 8<^ died 
Iftaving .any issue, whether 'he died- before' Sl'or'after- 
wards. ^ ' ' . ' 

' Where "or" JI. Tho same constructtdn is adopted where per- .' 237 
is coBBlnied aonal estCTe is bequeathed to e person absolutely, 
'! *?'^'.' "" Of» which amounts to the same thing, indefihftely. 
limitaiions of - Personal estate, indetrd, passes immediately to thfe ezecu- 
f^noBAi ea- {^r or adnilnistrAtor, and not to the issue, and may be ex- 
*^*^ hansted in paymentt>f his debts; bnt,'geheraliy speaking, it 

is not exhausted, and the greater portion 'uttimalely goes lo 
the issue, so- that they may be consider^' to be almost as 
. ' . much interested as if the property were real property„-whlch 
' would pass to'thest \n the first instance. 
JtfyHon V. ' A. testator beqtleathed £008/.' to .9., if he attained 21 ; bUt 
Boodle, e if he should not altait^ that age, or die without f^virig iAsUe 
Sim. »7. mate, then over. A attained 81 ; and Sir L. Shadtvell, ^. 
C, held, that lie was absolutely entitled to the money, the 
plear intention' of the testator being; that A sfaonld have rt 
if hd attained 21) or if he diedundec 21, leaving issue mal6. 
— To support this eoAstruction, it must.hkve been -necessary 
lo read " and jheuld" for " or." 
HmcKu V. Another instance of a somewhat similar cbnetruction oc- 
Hmdant, 7 ourped wh'ero a testator gave a sum of money to trustees, in 
Sim, 173. trust only, and for the usennd benefit of his adopted daugh- 
ter [wKo was in fjict his illegitirtiate child]; which si|m he 
desired might be paid to her, and to be settled on her duiing 
her said life, at the titne' of hei marriage ; or in case she did 
not hiany,'iheri, ^iQtereat t^ be paid lo her; and' hi (he 
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event of b«r not marryiiig^^ or dying, A«n the tbsney to go 
. to hi^ nephenrs.^ The daughter married, and died without 
issiiei Tlie counsel for the husfcarid, as her Rdmiqistratei', 
said, that, after givlngthe money, for the use and benefit -of 
his adopted daughter, and desirieg it to be paid to her, hs 
oontemplated her marry nig:« and directed -no-w the fniMt 
should ba settled.' -TWathe Jiieant, however, net lo abridge ■ - 
her jntereat; but oiKrely'to protect ^er against her' husband- 
That her death was spoken of as a contingency, and DTight 
mean dying in the lifetimeof the testator; or tlie word "or" 
might he read as ** and"j in which' cdse, the gift ovet had 
not taken .effect.- ^Sir L. ShadweJI, V. C, tbongh he-said 
that the latler wortts relating -to the- settlement, and those 
that preceded, were to be caoaidered aaone sentence^ and { V>1 >3 
that the teptator meant by tJi^Jti, that, ontha marriage, of h^ ' ' 

daughter, a life interest should at.all erents be .secured 'to ' - ' 
her, yet hetd, occorriiag to. tite construction. put upon tlM 
word " or^' by the learii^ couosel;' that ihe, t^tator .DaeaiM 
that bie daughter's interbst-ehould cease " in thi^ event of her 

dying unmarried." . .■ , ' i 

237a ' -III. lo consistency with the above construction, "And" not 
the CoBfJs, of course, have refused to construe the coastnfcd 
copulative as a diintinctiTe, #here It has been used in such "^''> >". ' 
limitaticms over. .. ., , .■ »"<*'«»'•- 

. Thus, wi;er<th.ere was-a devise aver oF a tenii, in case "™V 
the prior taker' should die an infant, iittmajrie'd, and with- ^"^ ^^ 
6ut issue; the Court 're fiised to 'Construe "and" as "*'"; ^*^*"_''' 
and held, that the deVise^ovBr depended on the happening p ,'oln ' 
of ail three B¥»nts. ..... CMt, mv. 

And where there waa & detTise'Dver of real eslate,if the Doe i.~ 
prior taker should die beg)re ;^1, tznrf' without iesuef the VA^rr.Jea- 
Court held, that the devise Qver depended on lit^ happen- *ep,'13£aBt, 
jng of both events; I./drdE}ieuborough,C, J.,andLe &ane, ^9- 
J., ebserving^ that this case Was so Jar distinguishable from 
Sroumsweni t. Edward*, that there the word "lutA" was See § «8r. 
oowtrned"or" to prevent the-worlfing^f an injury loth* 
iMue,-fiatBeiy, to a dao^ter, who, without sooh^a construe- 
tioii, wx>^jd have been WtiliOut any prorislan:. whereas, 
in the prim^paK case,' the IttnitdtiDn over waa to othef 
-relations.} and sacb a coustruction would vork that v«ry 

- ■ mjiiry. " . ■. -■• ,- _ • .. 

S3S (V. ''Ttiis const'rnction-- is adopted, where there Odier cssbb 

. isadefise toaperson, when he attains 21, for life, vhsTq"or" 
remainder to bis obildreii; in tail j with a devise over, if he ^ "f*^^^ 
die tindet 81, or without children,(6) "'?'?•."' 

'■--'-- . hmitationa 

- over 00' death under 31 or without diildnn: 

\b} Bhuker v. iStiaoii, 9 J. K Moore, 2, aa stated, 1 Jarman oo Wills. 44*. 
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Other cased V- A learned -'amhor obnrTM, that it woald £39 

oftbesame wA^m to be immoJerial vhether the'dyjng is c&n- 
^construciion, fined to mioority, oi is associated wkh any other cohtin* 
f 109 3 S^^^Y) ^B ^ *^^ ^^ <*'' ^ P^ '<^ '^■i ^'^ if he die i\ the life- 
iD limita^ona time of £, or-wi|hout issue, ih«in or&r-^c) of whether the 
overoQ the erent is leaving isme, or lec^riog any other object who 

death withia wduld deriTB an interest or benefit through the legate*,, if 
some other , ^is gr her interest, was held to be absolute, as a husbandry 

oat leaviDg -' . 

ao^ne other olqect who might dei4ve a benefit through the k^tea. 
Where'iot" ■ VI. Bilt 'this eOnstriutidn is.hotadopted where . S40 
is not COD' jeal estate is devised to a person . and (he heirs of 
•troad ' his body; and', in case of his death undera certain age, Or 
•'and." without issue, then over ;(/) because it Is-a generdl ririe, that 

fiee^ 800-»» a'remaitider ahaH,.ir'poB8ibte,'be constrtied as vested, rather 
1S7, 192-i. than costmgsnt} .whereas, the construing "or" as "and," 
IMold be going-'out or-the way to cen^rtie a remainder to 
-SeeChap. be-eonlingent, rather than vested; fer the devise over is 
XXIV. both a remainder and a conditional limitation. 

SECTION. THE FpURTH. 

See^ sift* The rSppUeationof theSule to PorlioMOppartntfy liable 
322.- , to be defeaUtf by a CtmHitiiin &ubseqruiUi in case of the 

. Children to^ y}hom they ore gfveR not aurvimng their 
Parents. 

PcKtpone- I- Whxse portitHis are directed to be -paid on 841- 

ment of p«y> the AUaioment of a certain age, or 6n, tnarri&ge, H . ' 
mrat^titlaf: that event does, not happen in the lifetime of the parent; but 
ter peienl's not till after the death of the parents, if such event does hap-' 
death is a pen in his Hfetiute j the Courts regard the attainment of the 
postpone- gge specified, or tnarrisge, as the period' when the porttoiis 
menl of the are to vest in iAcerest, if not la po^s^ssion ; inannuch afi the 
actual pbs- postponement to that period appears to be 09 account of the 
session only;.^gjgo„ ^^ (j^ ^childreB": and they regard the ptfsfponement 
till tfie parent's death, oi" some little time afler, merely as a 
postponement of the actual poSseseiim; because, the post- 
ponement of the payment tvU that period seems only for the 
[ 103 ] convenience of the estate, and th^ benefit of the parents or 
parenfhavtng a pridr interest for life. ' 

(c) J^rightv. JTempt 3 Dura. & Bast, 70; Dtmi: Smuju, 9 East, 866.' 

(a)WWdeIv. jlfuw^,8Ve«,341. ■ 

(e) 1 Jarman on Wills, 466. 
■ y") Woodward v: GlqtbfotA, S Vom. S88, as stated, 1 Jarman -on Wills, 
448. 9ee also Lard Hardwicke's efaservalion in Brinotuieord v. EduardM, 3 
Ve*. Sen. 243. . 
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-542 , And *if there is ft ola^os&of sUnrircuship, prayid- Word " pay- 

. ' ing for the case of any of ibe-childKn dying, or a able" in a 
clause of cesser, or a limilaltoq over, incaae ail of iheiD-shouJd clause of sur- 
die, before their portions should become payable, the wiwd 'iTorehip or 
" payable " is -referred exclusively to the period of.attfliDing,'|^»^'','>'' ■ 
Uie age specified or marriage, wbenerer it gmy happen,(a) 'I'n'taUon 
unless the bsidq word is itsed in another -passage m such a ^^jj^ ^ 
way as clearly 10 refer' to the; death of the parenta '*"™ "™' 

age specified or marriage. 



A testator gave property, In, irast- to pay 'the interest- to HalUfax i. 
&. ^.,ibr life, ftnd, after.aer-deoesse^iOp^y the.p^incipal^3 WiXia», IQ 
bis nephews and nlecei; the shares to-ite paid at-21, wiib Ves. IBS.- 
Burvirmsbipi in case any.of them should die' belVire Iftsor 
their share or shares should becomfi- payable. Sir Vf. Graot, 
M. R., held, that the w<M^ payable jeferreii most naturally to . ' 
the pvtodi^ 21 alone. And-lhis decision was affirmed, by 
tbe-Lord Chancellor. 

And to Where by a marriage settlemest, a term was j^^. £onJ 
created, and ' liiuited to trustees, upon trust -{in ciUe there Shtrboune, 
should be nojsGue male of -the Hnrruge, and there should 3 Sim. 243, 
t>e adAUgfa^er or dairghters aifte.timeof the failure of Issue 
male, or afterwards) by sale,br'aioTt'gagfl, or Dutt>f theTeatil 
and profits, to raise portions for such daughter and daugh- 
ters, to be applied aa thereinafter mention^ ; (that' ts to say) . 
if there should.be any such daiigbter or daughters, th'en,,th«. 
som of 20,000/. should be raised and paid as and for tbe pOt- 
tioQ or portions of such daughter or daughters ; the same to 
be.paidat 21,orday of iDarriaj[e, which should fifst happen 
ftfter the decease of E. C. {the father) and failufe^of issue -. 
male^ trnft jf aqy <^ the ^d daughters shouM'attaiil 21, or '- 

be married, in the liC^time of K C, then, such portion or 
portions &ho'uld be paid to such dau^ter or daughters, with- 
in stx mooihs after his decease. There followed a proTiso, 
that in case all. the daughters should die before any of theie 
portions should become payable, lheii>.thejnonpy,^or so much 
thereof as should not then ts raised, shotiJii not be raised^ . 
and then also stich sum as should be then raised for or to^ [ 104 ] 
wards such -portion or pf>rtioiis,-shQuld be paid unto Uie per- 
son next iuTev^sion Of j«Biaitider; and that no suchsale or 
mortgage as aforesaid shoiild be made until some or one of 
the portions shonld-become. payable. And itwos provided, 
that in case-there should be no such daughter or daughters, - 
or, being such, all of them should die before any should be 
eiUitied to her or their- portion or portions ; then, the term 
^ould cease. The only issueof t^e marriage was a dau^- 

(•) Jeferif v. Rtgnnt, 6 Bro. Pari. Co. SS8, Bve. ed.,As Mated, 1 Rop. 
Leg.S3e. - . . ■ . - 
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ler, who attained 21, and married, Itnt died in her faHier'a 
liftitinifl. Sir L. Shadjwen, V. C, aAer' remarking, that the 
event took piaoe in which ttte sum for a portion was to be 
raised, paniely, the feilarfi of issue male, and aftet re^iew- 
, ing the casesjsaid, that h6 was compelled to hold, that where 

a piirtion.is provided for a sod on atlainiii^ 21, or for a 
daii^ter. on altaktipg tht(t age, or being mairied,-aiid those 
erants happen in the lifetime of the paradt, the chil^ though 
it dies in the lifetime of the parent, luia acquired an absokite 
vested'interest in the portion ; oY, in other WQids, that the word 
*( payable" ipeaos "Vested:" ^is HoDour then observed, 
, . ihat- ope'jof the aboveclauaes assumed, (haf (hough the 
danghiers might, not have arrived at- the time witen their 
portions wobld be payable, yet part of the portions mi^t 
have been raised; and (hat it was quite elear tharthe par- 
ties did suppose that theTft wt^ soooething in the antecedent 
pari of the declaratiaa of trust, ^whieh might make'' the por- 
tions payable in the lifetime of the father; and, accordingly, 
there was an express proviso^ that do sale er mortgage 
^ouid be made tmiil'soqitAroBe of theportions should be- 
■ -„ 0nie, payable. ' if,TiOTK«fer,the proviso for the cesser of the 

tenD. bad be^n coached/ iu such fiiiiguage, as diiO, notwith- 
standing the expression to which be had before allude^ th6 
tens bad ceased, Uis Hoflour obaured, (bat,.iD that case, 
Mooatto V. there woulfl ba.ve been ftn end«f the qtieetion,— ^Ii> a similar 
Linda, B Cflsg Ris HoBotir eotistrded the word " pafafole " io the sam« 
Sim. 66. ' jBaniiisr. ■ 

Bright v. ^i' where aiDOiried .wmwn, by a- testaoAntary iflslni- 

Rette', 3 H. Qwnt mads in ezeeiuion of a poyrer contained in her mar- 

dE K. 316. rii^e settlement,- gave 8000^, mibject to the -life interesTof 

.)ier hasbaod, to trustees, upon (rust for the beoefit of her 

[ 105 ] - chitdren, to be 'equally divided between them ; but io case 

the 8Q&0/. should VocMZK pay*bte before her childreo, being 

aoua, should haveatlaiRed 21, Ar, bein'g.daughters,' should 

' haVe attained that.ag«,or day of tilBrriage; then, in trust to 

uiyest and apply tbe ioterest for their mainteoance and adu- 

dation; and when they should attain Sl^or day of inarriage, 

lo pay to them their respective ab^ies-of the priactpat atitl 

unapplied intaiest; and in case any of the children should 

die Defbre her, bis, ortheir portipn ot portioQi of the SOOOil 

ihould bocoue payable ; theo, Mio same should r«^)«<ittvely 

ffi to the survivors or survivor. , Tb^ testatrix left a'soi^atld 

-two daughters, all' of whom had ftttained'si at her decease. 

The eon, and afterwards . a daughter, died in the lifetiiQe of- 

, ' t their father. The question, ipas, whether tiie personal re- 

' ' presentaiivQ of tbe deceased (kught«r who survived the son, 

. . but died in the father's lifetime, was entitled- to any and 

' -.vhut part of the iOOQl; or, whether the whole tested in 

the otlier daughter. who survived the father. On-tbeone 
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hand, it-w«s aigtied tof ttw word *< payable "wvs used in 
a 88DBe equiralcBt fo "vaated"; and that, to'Stty the J«AM, .. 
there was not-a'ctear, uDam^iguoas intention to make the 
right of tbe.diildren to their ^>oTtit>Qs depend ujion their ^^ 
surriTiAg btfHi parents. On the odierhandi-it was conlesd- 
ed that the word '■payable "cleeiHy refen-ed to the period at 
which betli'parents dbotild have died, and Was' expressly 
distinguished irotn the provisioa for payment at 8.1 or mar- 
riage, which- waa oaYf to -take place' [and which, in feet, ' . 
could oiHy take - place] in case of the death of the 'parents 
before their children ^ould have altaised SI or have been '" 
married. Sir John Iiea(^t-M. R., held, that the shares .of 
the children. sealed at majorily or day of marriagei and 
that th« daughter, whoisurrired the father, waaentkltd to 
' the whole of- the S060/. by rarriTorship, except the moiety 
of the one thicd part or share o{ the deceased von which ac- 
crued to the deceaseddaqghter'TrhosurTired him but died 
in the father's lifetime. Mia Honour obsanred, that wlten a 
testatoi has.uUequii^Dcally jBXpressed an inieDlion thai apn>- 
vision to be made for hi«.childreitthould depend upon their 
surviving both -their parents, the. Go'urt musl gi7e edect td' 
that ihtentiOR, and could only lean to the presnaiptioiT iti - 
&.n>iir of .children, where the .intentiot) of the testator was 
ambiguousty evpreesed ; -atid that he could see no ambrgui' - [ lOS ]- 
ty iu the priticipal, case, b~Ut was cleariy of opicien, thaXy by 
dying before their portion? beoame payable, the testatrix 
meant dying in the lifetime of thehusbalLd-.-and that the 
shares t>{ the children so y]^ ittg-were -givcQ N> the survirors 
or survivor of them' '■ . [ 

Ifmay be observed rthat .the personaFrepresentativdofObeervBlioiiB 
ihfi deceased .dSUghiar,-in cdtttending'that the- word ''^a^- oaBrigity. 
able", was synoiiymotis with" vested,'-' and referred te Ihe Rovte. 
period of the cbtldreti's majority' or- marriage', coirstrtied the 
word by the' next anteoedent contained- in the nott preced- 
ing sentence, which directed the misteee " to pay " the shares 
at majority or pn the day of titaniage. - The dasghtei ;irho 
survived the father connrued it by referring to the 'first pait 
1^- the will,^wh0re (liB very same word '* payable?' Was 
used, and where it clearly did not refer tD4he period of the 
children's majority or marriage, but to en event antsoedent 
to that periea ; the words being <' in case -the said sum of 
2000/. should' become payable toforeftbe chiidreo] shoitld- 
have attained the age of -81 y^rs or day of jnarriage." ■ - ■- 
And as Ihe -word payable, in the first part of the will, clear<- > 
]y did not r«fer te th§ period of -the .children's majority or 
marriiige, and could only refer to thb -death of ihe father;; 
80, when the same word was used in the latter part of the 
will, it was to be underMood in the same-sense. 

I 
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7)}m$ V. ■ Ib k prerions case, by articles of agreemeot made befcre 
Franco, I marriage, stock was- vested in trustees, upon tritst to pay th« 
Rubs. &'M. jdividends to the linsba'ndi forthe -joint Hves of husbaod and 
449. ' irifife; riemain^er to tti« wife^farJiGe-; and from and .after 

faer^ftath't in case Uierd shonld ift any chjM ot children of 
' the niEtrriRge liring at the time of her decease, then, dpOn 
tmst for such of the said children as should attain the a^ 6f 
H years or be marrtedj'Wtth a dkectkiB. for mniitlenanee; 
alid in caee Ihe yrik shotdd die wlrtibut- lelrttig any child or 
children at the Tithe of h^r doce&se, or in. case (here shonld 
bp one or more..$ueh ehildnn or x:hild then iiving, yet all 6( 
Ibefn shotilddie tmdettbe&gie of 21 years, and unmarried; 
th0D,-iR trust A>r certain other persons. Thewife Biirrired 
'ber hnsband ; an9^ at her death, no child of the marriage 
V8S h-Ting, bnt she had had a son, who after having attained 
[ 107 ] 21 andmarrifldj died ifl her lifetime leaving^ssue. Sir John 
Leach, M.- R,, is reported to ha (repaid r "This case is to be 
decided upon the principle established in ffawgrave-Y. Car- 
iiir, 3 Vm. & B; 79.- The gift (ivet is not lo take effect unless 
all the children die ilnder age and unmarried. This is ineon- 
sisteofwith the clause which -imports that a child to'take 
mnsfsorrin thenaolher: and where clauses are conflicting, 
the' ratioaai presumption is, that a chiM attaining 91 takes 
OtMery^lioiu a vested intwest.'^ This decision, however, would seem 
on Tarret v. questionable: for, the learned Judge appears to have been niis> 
Dtmeo.. 'lebBn''in statingtbat ihe.glQ over, waa not lo'take effect un- 
less alt the cbildfea died under age and unmarried. The 
' - iimilalion aver- was to take effect in -either of twbeTenls ; 

namely, in. case the wife should die without leaving any 
chitd OF children &t the lime of her decease; or, in case there 
.should be one or more children or chiW then living, yet all 
^ of ifiem (i. e'. such'sufviving children} should -die-uhder age 
and unmarried. 
Words sup- - II. Whereihefeisti'ti tenD<ortneffiect,a Itmttar . 343 
plied, or the lion over, in case tif the death of any- ef the chiU 
«^)rd "or" dren before thwr t)arents, or one of them, as thtf case may 
changed into be; som^ words have sometimes been supplied, pr the dis- 
"aod." inncUve "or" has been changed into thfe copulative con- 

jnnotion ''arid," so as to confipe the event of death to a dy- 
ing utider s certain age which is mentioned in another pas- 
sage oi the will, and at Vhich'the testator app(»rs to have 
intended the children lo take vested interests. 
Cltittefbutk Atesutora[^>ointedVftind, after the decease of his wife, 
V, Sdviardt, to his son, to be paid to him at her deceaee, if he shall then 
aRiUB.&M, have attained 21; and in case his son should die before 21, 
W7. 'and, after the wife, he gave Ihe fnnd to his, the testator's, 

. . brother^ and ia case the wife should outlive both the son 

and the brother, he gave it, after the- wife's decease, to such 
6f his brother's danghlers as shonld llien be-Iiviog. The 
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snn a^aioect 21 ; bf^ tba wi& tainved both the son aaii tte 

bKrther, who hod dKbghten living' at the wife's ilece&ae. 

Sii Jptm ^.eaeh^ All R., add AOenrardB X/iTdJBrotigbam, C, 

oa a.fpaai,beid, that.ttieTepresentatiTw of ttie soQ,aod not 

Ihe^Uaghten of the brother,, were entitled to the fund. The 

Lord CbanCenof'Bud, <'-Tha questiOD beioe wKh refezence. . 

t« the third claustt, wheUwr it shall be read io one oc other [ los ] - 

of tva.wtys^ that is, as |>roridiD9for the sou^ pr6-de«oaie, ' 

wliMbot undsT or above !eijor.aB prtHridiog ooty foihispre* 

decease uoder a 1 ; 1 read -it, according to.the general intea- 

tioD, IK the lattei vt/y, thus : in case my wife surriTes iny 

son uod^r ^iyand dso my brother, then, to iny cieceii" 

(S Rius. Il M; 587.) ."The yioleiMie. would eert&ioly be 

great, of die other ccnutitictiott', cutting Out the g^ndchild/ea 

of the testatAr in fanoiir ef. his nieces, antT making ..the 

iDtec^si wtiich the siHi.took depend upoa'^-contingenby 

vholly immalerlcd^ natoeiyr bis sofviTiog his- raolher^—ma* 

terial, indeed, as to.the term of payatent, but immaterial as 

to the Testing of the estate— 4Ba to.iHak^ the nieces tabe aa 

interest merely bec*u»ft'their uncle's wiA lied snrvired Inr 

s*it, though .thflir-&uhet, the- test^toi^'s brother, was only to 

take any interest in case the son died under 2i." [lb. 56$.} ^ 

. iQftDother eaas, a tesbkior bequeathed his Teal- and pei^ Mb « v. 
sonal estate to tEUstoes, ia- tnist to pay .an aoDtiity to bifl Oyir,sSsa. 
wjfe, farmer life.; ^ahd to- raise and payio each of hia sonsj 435. . 
SOOOJ.,~Do thai[,attahiing2L},aiid (o sljuid possessed ^ a . , 

like som in trust for each of his daughters attaining that 
age; and to aocpmulate {'ba-sOrpIus income during the life .. 
of.bia wife.; and,af)er her dwub, to.sell ihepro^rty and. > - 

divide the profiwds amongA hiiach^^noa their aUaiiuQg . -- . - 
21 ; and id. case ^1 the s^jd children sbonld die in the life- 
time of faJA wils,.or UDdflr'Sl,and without leayiog issne, . 
then, after bis wife's deaths u> tell {he property and divide 
the proceeds among ceytalii ether persona. It vaa ai^tiwS - 
that notte of the cbildrea were to take if they '^ed without . -- .,, -_ 
ianie before. the period.of emoyment; and that the Words -. 
"aod.witbout laaving i^wful issue" were to be anplied to' .. -'. 

both unembera of the sentence. But Sir L. Sbadwell, Y. 
C, on th& heariog.of a-demurrerj'said, that 4t was clear that 
the testator did not jaean the- prtqterty to go over if hia 
children. attained SI, or if Ihey^died lutder SI leaving issw; 
and that " or" ought to. be resd " and". And His Honourj $ Sim, 890. 
OR the hearing of th^ c^usoj waa of .the s&me .bpioion ; and 
observed, thal^ by the ^nt words, the , gift to the children 
was made to depend on their attaimog S'li whether they ObsunatJoas 
died in the lifetime of the' wife or not. . Without, doubling oh MUet v. 
the.soundness of tbs deei^ion,. that the property was not to 2>y<r. 
go over if ^e childienatlaiDed21,diotigh'they might after- . ,[ IQ9 3 
wards die in Uie wife^s li&time, it may appeal qu^liowble 
Vol. II.— 13 . " . ' 
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vbeUtfr*'or"-ougfat,tob««oDsUiMil </ BUd" to sapport thai 
eoDslroctioii; ]f rttechitdnnkbonld die without iann \Hu}er 
. 91, i^er th« wife'a ^ed^vM, it was-clearly the taatauHA in- 
tention, tbct the'piFopanf thoidd-gto «v^t; yat, aactftdiag to 
thM conAmction, it «odld 6niy go d«^ if ^»y «hoald diein 
thO'Wife'8 Kftttrae, ander Ai. iVot tbat the coorirtictioD 
wu open to sudr an obJAClieo. so &r as- the o«m at>ov« 
meMiotted wife ooncen^ed ; for tbtf children bad alrMidy al~ 
tahtedsi. Btitthaq«eili(fQBUkT'ariao,onai[ntlMlsDSQag« 
in another com, where the cbildreft hare tiat attBimd the 
■•ge apecifled, and. Id snch case, it is humbly .si^geatad, ibftt 
imtead of oottatrumg' 'Vtv" «t " tmd," the daaired object tnfeiy 
'In gfaioeci by:eDniitruing ttie words ^us : aiid in case the 
said ^. eball dieia ih*4ifatimfl of ^:, or [al may oAer tlDM] 
mder ibe-egieKif 21 yeani,'AadwittioiK lettring htwriil issue. 
By cofiBMting tbe word* •*attd wtlboiit Ipftviog lawflil ifleae" 
F>th both iheafbers- of the. aefH^ooe, thoaa 'vsida •fat any 
Mher tlQM" may be -fairly understood; and, ia -this way, 
. the dying in the-iiietinae of .A-iaight be eoilfiii9d>o a dyio; 
adder tbe age s^ifieil^iindyet-at thesftipe tiiBe,4hd estate 
vauIdbAlimited'oTsr jo^he eveqt of daath uod^r. that age-, 
after ^.'s deosBBe. ■. -^ 

Leavltigeos- HI. Apd where Te«led intpNeiand m ftuid afe.~ , 943a 
steuediato givea tOfihilibeB-.&ta-c«ftiHB age; bs* there isa - 
"bBTiDg ' liitutation efwin the event ofthetr ^reat Jyiog vidietit 
had''Dif, leaTingr-aifycHiW or children; ihe- word" T«aTrtig''Mo(»- 
"haviog." atnied a***havioghad,"or*'havingt" 
MarthoB t. -' A testator derued to S.- M. -and his jwn or Mas, Ihailcd 
HUl, 9 Mtui. as afoiiseaid [i'. «. to J. M, for life ; rfemaiiKler to tus first and 
&Seli008. other'aooBj; and,if y.\3£ abotUd dte leanring DO'soa *r aeos, 
as aforesud, tbeh over. It Was hekti tbst ^L M. took An 
estate &»' life, and fF. C. M.^ his eldest sots * nsted inde- 
feasible remainder > ]>)Fd-EUeDb<RMigh, O. i., observii^, 
UlM^ieaving" mBaBt-"'h*»inghad.'^-' ■ - ,•^■ 

Mnlianir. And Where a testator; afier givlni; vested fnteiWa' in Moek 
ChaHe,9 .to his dtmj^r'* cbildrea at >i, dirMt«d;that, -in oaeebis 
l^ad. 318. ■ said daiqjiter should* die without lea»i»g aiiy child or chil- 
di^ii ofher body iawfuity begotten, Or, leaviDgaay soch 
[ 110 J ehlld or children, and such onlyohild «r aU Kich-childcBa 
"ahoald die before iri,'tb<n, that 'the stoOk sb'&iitd be trans- 
feired to th^ testator's next of litn who ^otiltLbe linog at 
- ■ ■ ^ the death of the longer Itver of them bis said daughter and 
bet said ehiFdfeQ v> dying before 8). The dat^bter had 
. tw«cfaildreff,^ho attained SI, und died invheclifBtnoe. Sir 
. ...T ■. JohtiJ^Bch,y.GL,.hfild, Omtthe w6td'<'IeaTing"ir»ste be 
. ,' - comuiied ai'^Mving.'* - . ■ -v ' 

Wherelhe' ^IV. Bat ivhere,th&.-gift«ftwyraeTitisposlpofioil -• JHi 
eliUdren who tul a certaill..pc«iod, and there is a limitati'oH over 
do net mr- m CBM ^le-^ookl be qo child iiviag at the.dealh of-iha 
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parent ; t^ere, it would s^enUMt the porttonfl ekh'er do not-nve tak« 
vest at'thal^eiiod, in ths parent's lifetime, or they ven de- nothing. 
feasibly, tiable-to be iev^Hed, 90 that the repre8eqia4ve8-9f 
• child vho dies after sncb p«riod> but in the lifefimq of the 
parent, will take nothing, utifsss this construcuos can ba 
avoided sioiply hy-aupplyiog the.To.rd.'*mcb." 
- A, limttatiob ever' of thia tind ocojirrad intiw oaaa of 
Spfitnei- V. LtgA,. 9 TVes. SOO. And Sir W. Graat, M. JL, 
•aid, that if then vasany thing equivocal; i£the«rent vaa - -^ 

the dei^th of- all tha chikh'QB before 'the portions wete pay- 
ablOt l>o CDiild •acoastfue that by pefeKBoeto the two pe> 
riods a» to «iake it eotisisleDt with yeAJot atm ormarrtage. 
But there the «antingencj^ vas to .plai»t that BOtwilhstand> 
jog the authority of IVoodcot^ y. Tht Jhtlte (/ Dornt, be 
doubted whedier-'he should l>e justified in- n'ew-ononlding 
that pioriseaoasKr.qoalify it te that manner. (9 VeB,3r%) 
fiiit it was unsecessaty bt tin Csart (o deoids. the points 
(/J. 313.) . ■ ;. -. :, V ■ . 



CHAPTER THE FOtiRTH. [ in j 



DBas^jura iraoVsFSlWHMa iMTsailSTs. , 

0<5 Ah interett of freebold danlioii,- whteh is limited A freehold 
. after,jiDd-only preceded by,at«imiocyear8,BaafaftfiratenD 
be doMgnated & remainder in relation to the prior term for maybe 
Tears, so fitr as rd^rda tha pgssesrioo.or beaefieial inlerB^ criled a rs^ 
For, aa tha termor has the possession, "wilfr or -without the maimlar, so 
eniluMTs t>eneficial iniflreet.for the period of his term, the &ra9 regards 
;pBtsaa to "vbotn the freehold is limi^d,- may ttuly be said '^ ^"^^^ 
to have the wsainder or remaining pact of that poaseesion *'?^ "™™ 
or JbanafiiCial interest vtiich was- paUed *ith or Revised by?"*~5hl.' 1 ■ 
the person -who granted, or devised the term and freehold, ^t!!^ 
and of which the termor has the first part lAider sq^ grant 

M darisel . : 

246 , J^, (B interest of tha- roeaaure of freehold,. Ubu But it is not 

- ited aftatf aud oQjy preceded by, a teroi for years, a remaiodftrr 
is not a r^awindM; at all in- the or^nary sense of the word pi^>pci''y ■<> 
remainder^ when used with Teference to a freehold ioteF^sL (^"^ i 
Fof, it is hot a/rcnu^inder as regards tile seisin, property, or %e § I8B, 
ownership. As, in the case supposed, there- )■ no other pi^e- AB-T, 50f B2,. 
ceding iaterast' than a t^rm for ye^rs ; audi, as a term for 68. SO. , 
years is a mere ritht -extending to tha p«spenion, with oc 
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without the- exclusiTe beneficial interest, ami not a -portion 
of itfe Seisin, pro^Jertf}' or owiterrtiip; it follows ihat the 
Ibsfihold Interest cimnot be said to be- a remainder, renmant, 
Tesidue, or remainiog- 'portion- of Jhe teisin, property, or 
ownerahtp. ^ - 

but t»«dther The truth m; .Aat- (-asttiog asidecasel of aog- S47 

a pteseat iDebtaliT« limitations) ati'lnteresl df the meiisaK 
vested inter- of ft«eh(^, Hmtted after, and only preceded by, a term for 
e^ subject years, is, in regard to the seisin, property, or oweer^ip, 
to a tenD; or either a present, vested interest, subject to a chaiteT interest, 
elHB^wing- f)pGrating.by way of exception om of the ireehold", or seisin, 
f 112 ] pn^erty, or ownership, aod by wty cffaiwpeneion of one or 
mg mteresL more-of ils ordinary coneoroitants oY tneidetits, namely, the 
®^5|11^ possessten, with er without the eidiiaive beneficial interest, 
See ^45-48,.J^f ^^ period of the' term", orelse it is « sprmging raterastj 
Saafi iiT '^'^'* '*PW*i if -HiBited by way of use or dense, though 
^^:il* TOid, if.Klniied by deed at common law. "And, • 
««, i^«, J j^ ^ freehold iiiteresl is limited to a person in . , . 848 
v^"(Jl "*" teing and ascertained, to take effect on the certain 
■tMm DM. '*8'"ar expiration of a term for yean, in possessfon, witb- 
^^rtad **"* being preceded by any other freehold interest, such free- 
ioterest, sub- ^'*'*^ interest is a present vested interest, subject "to the term, 
jecttaatemi- ^ i^S^^rds the possesion, with or without the ezdusive 
g^ &. 111^' beneficial mferest. 

■ For, in such case, the freehold interest is only 249 

postponed until the etpiratioiti and foT>the safe of, 
K pnor chattel interest r and as snoti prior interest does not 
extend to the seisin, property, or ownership, but only to Iha 
possession, with' or without the beneficial interest; there is 
De'r«ason ts suppose thatacything but the possession, with 
-«r>«ithaat the benificial interest, was mtended to -be post- ' 
poned. ■ 
See ^ 7ia', That sqch a fVeehold is a Tested interest, either - 250 
77i78a,8e,- present or futiSre, ho one will disputp. If it ts a" 
99. ) . Tuture vested interest, it mast be either a remainder or • re- 

See \7ti.' ' Tetsion. . But we ha** seen that it is not a retnainder,as 
dee ^ S45.a. regards the ^isin, propWy, or ownership; sTid it is obvious 
See^ I'ea, that it is not a revei^ion. And, thereforei it must be a 
See § 75-77, P'™^n* vested interest, though sobject tp the preoediiig 
87-8. ^"n- 

whereitia ''be most simple illustration of' this occurs in £51' 

limited on cas^ where the freehold interest is HmitM to take 
the effluxion sQect onthreffluxionof tlie givennnmberof years of which 
<rf years; the term consists; fts^ where land is limited to ^. for 81 
yearsj-and then to 3. for life, - ■ - 

when it is But> ^^^ same ryte appli^, where the temi is 252 

limitedonthe rendered determinable by means of a special or 
droppingof a collateral timitaiion, ort the dropping ofa life or lives; and 
lift or lives. Jt is for so great a number (^ years that there is not a cora- 
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mon possibility of the life or lires endiiriflg^'lwyond it; Mid S» V^-^- 

tbe freeh«)4 Jntarest is lifilited to take e^l^t on thedropping 

df the lifo-or liTas; as, whefo Iannis limitadto-^. for 99 

■ye&ti; if B. so long Kve ; and, on the 4ealb of B., to< C, for 

hfe. -For, ia such case, the freehold interecit is aa rnnoh- 

limited to tKke eifeet' on the cectain expiratioa t>f tba twtn, 

Bs if itt^dbeen limited to take effect on the effluxion of ibe f^- 113 ] 

givsD nomber of years ; 'because, the dropping of (he life or 

Ii7«s is an event vhich must happen within the giren iiom^ 

i>er of- years conffituting^ the term, and isan'eTsnl on whlctt 

the term mustceaae. -. - ■ 

853 - * It must be admitted that- freehold intereMs Freeboldi 

■ ■ ]imitedafter,andonlypracedad.by,tenBBforyeftrsi aftera term 
mbjeot to -fr-special er collateral Itmitation, are called re^ sn called 
Biatndera by the great authority upon the learoing of «oo- "Mindeis 
tingencier; and that tiiereare aeoisioas stated by fnibffa) in byFearaeiii 
which freehold interests so limited wePe regarded as re- "*"?* seBse; 
mainders. ," ■ . ^ tTT^ 

. But, the reatqaestien, in each ef lijese dases, .^ws, whether -^^^ ' "* 
the-interest wm ayested^intereft, and not'wbether it was a ^gonJaema 
vesred Temainder.; and, therefore, though it wasassumed in ^i^jut ' 
tfiese case^ as it is^ssaraed by Feame^ that tbeinterest Wat „. ^■' 
a remainder, in. some sense; yet, all that these eaaes dan ^^gtjoQ 
fairly ben^rded>3 estahlishiog,.is, that the freehold in- ^^ „tra- 
terest in.^nestton-is a vested interest, and not- that It ia ajudicjal. 
TestATreaiainder, in regard to tile seisin, pn)pBrty,-or owner- 
ship.- Even adtaitting iito be itie fact, which, howerer, 
does n6t'-ap^ear in the reportSj that the Court itself regilrdsd 
the fre^Old interest as a Temainder, in ragard to ^ SeiAia ; 
still, tba) conatmetion was extra-jodieial, tuid one in(b trhieh, 
as stKh, Ae Court might easily have fallen, from, not per- 
CMvittg, or from forgetting^- for the moment at tent, the dia- 8e« § 24S-fl. 
tinction above stated between a iemaiodar in relation to the 
possession, with or without the ezclusivejHneficisd ietereM; 
and 9 Mmainder in regard to the-seisio, property, er ownsr- 
rflip. . , jf 

And admitlingthat the illustrioas author by whom these p^^ ■^; 
casesare referred to, assumes that afi^bold liinitsd afier> ,,^^1^ ^* 
'andonlyi^eceded-by, a term for years, is KfemMnder, iA ,^^ ^^ 
the Ordinary seiise in wbieh the word is used with reference Qiainderst 
to freehold interests; such an- assumption Would only-pre- properly so 
sent us with an instance of a similar oversight to that pointed called, Una 
' oat by the eminent editor of the former editions, intbeintro- woutdappear 
ductidn to the work, and an additional, and a painful, . [ ha ] 
thoi^fi -periiapa a salutary proof, of-the iaUability even of ite overstghi. 

(a) See Feame, 20-iS7., and Nafptr v. Sandert. Hutt.llS; BtMr1tjf,v. 
BevtrUf,2 rem. 131 ; and PniAay v. ifurrvU, 3 Vem. 370 j as there staled. 
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Asimtlar re- tho most learood, aomiate, ^nd profound. ,Andi ■ 

mark applies a ' umilar.rriBark appliw to a pMiage in.Ane of ,' 854 

to Butler. the iiates of that emioent e^itsr himself, ^ wha ' . 

menlibns, b» an example of the first 'kind of cofltingiint 

remaiadert the fiwe a{ lasd ^ giVen lo Jl. for 81 Tears, if B. 

ab»II so loBg ooQtiiiue at Rasw, and if he quit Rone during 

- . the term, (o 0> in fee :"(A) tboogh, independently of -the 

reasoning at the toaunettoemMitttf thu chapter, thatleRroed 

iodiridual might Rave known,, that, aoeordiog to the .pro- 

potitioM edraocri by fearne and aaeenled .to by binir 

self, the freehold m|erest bo limited, vas-not a costiflgent 

' > ■ remaioder,' seeing th^t, aecotding to thosb proposttione, 

V eu wherever an estate in .ponUngeot remainder,, amoonts 

te a freehold, some veqted eatatt of freehold muat precede 

VjMieefree- ■ II. But, where a freehold interest is Umited - -. 255 
bold after a ' after, and is only preceded -by, a term for ^eaT»r 
term ii a add it is contiogent on acconnt of the persoo ; or it Is United 
■prbging in- to take effect onlyos-acoajingent deteifnimtioB^ the term, 
tercet; )tj metuia of a special or ct^ateral liinitatiMjOr.OR somtf 

See % 34-42. event nncoooected with the original measuire, and the 
, regular ej^iratiou -thereof; in web caiae, the freehold ia- 
See^ 117- tevestis a ^hging islprest of the secoBd, third, 
137a. - fourth, ot finh kind, in regard to the aeiun, proper*' - %59 

ty, or owoershipjiapd is good, if liorited by way «f 
use or devise, thoi^ void if limited by deed at «HiiiBoa 
— whereitie law. At, if land is devised lo A. for ii years, and then te 
lintiledootbe Ml uqbornson 0tS.,.m Tee^ or to A. for 99 years, if <C. liiall 
effluxion of ^ long continue -at Rome; and.'on the return jof <7. irMa 
y»»ra, and in Hom,, [jj^ 4o J3., IK fee ; or »o wl Sat. 99 Toan^ and, oo the 
other cases* da^fl, of ^.^ then to .ff„ in: fa<i. 

/And so,, where the term. is rendered- deter-^.- ' til 
p)iDable,by'raeanBof aspflcial-ofooltateralliouta^ r - 
tjoD,im llu drof^ng of a life or. bve^ and -it is for. so ftw 
years, that there is a oonunon possihility of the life ar lives 
eRdnring beyQnd jt, and the freehold interest is limited le 
[US] lake effect on the di^>piiv ef ih& Uib or-liv^-{</} Fer, in 
_ such cbm, the freehold .mtereBst is in fact limkea on the eon- 
tiiig^Bt expiration qf the term; because the<droppiD| of ihti 
lifa or lives is an- event wbieh niajr not bappMi iMbre the 
teem lias alraady expired by efflnxion of time. - 

— ^-^■.■...- ■-—...:., : — -. . ■■ .- .. . ,;..> „ ; . - ■ ; ■ 

(i) TWne, ft, note {l,) fifth paragraph. 

{a) F«an)e,a^. , 

(^)~8«eFeatne,QI — 84t in oeDeesioa with'thejofaeeiratiaaa made on the op- 
posite, case, % 248—354. 
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^ . CHAPTER THE StFTH . ' 

f|BST. XXCKPTIOir VKOU TBI riXST. CLASS Of CONTinqENT - 
ItEMAIHbE^' roSMBD BY tSS VSJSAi- LIMITATION TO 
TB[rSTS&3 FOB. VBESEVVIIta CONTINOENT BEHAIHDE.B3. 

- .ti»4i9nBl limltatioB lo-ttmte^ for preserringwn- 
tit^M Kinliiodftn^ is BOontiogent rftnaiiMler tif thn toxt 
fim meptioDAd-ti^ Mr. Feame.' InoAfsg oftttU^BScriptiefir 
tb« estate ii cpaveyed- to tb* nae of ■£ . for IHb j bihI afier tiis 
determiiMtOB bf tlukt fMKto -liy-ferfeitm* or otherwise Jn hU 
lifctiBUf to the aue of JL andjiw .bwB, doriog the life of ^., 
ki trust for ^., and. to fi r o e o rTe the eotHisgeiiC'raiiviUKlerB} 
and after ttM-deCewe df^i, tg tbe-we of tbe fiift, aad^har 
eons oi t4. suoeeastTely, in lait male.' Jieve, the ftreoediiig ee- ^ 

tl^eiiiBy,detenDi(w]yf one of ,<«« nioder) ^/a forfehnro of 
fcia life estate, or-^.'a deew*. TbeeKaia.erthetraitM»itl(> 
take «ff«ct in the £iM event, and ib not to UUte aiect ia the 
•eepDd. The temainder to the tniateea .majr (benfore m^ 
peartobeAf thataoTtwliMiislitHilinRetit.' .Tht«'pcHnt was - 
fnUy coBsideied in 4b» eaae «f &M<A d. Oormtr tj J^uri- 
hurtt, IS Vitier,~413; 4 Bro.'CBS. For. p. 353. In thatCBM, 
the judges detcnnined, that The. reoiaiader was not-acbntia- 
geeti bnta vested feiinitoder.'*{ft) 

Buriar doee not seem to bm bees satta6ed with the de- 
eieion': at aay«Bt9 hs ddesnot'dfier toeViDceUseauiidDess} 
but merely states tfta fact' tbM, ita Ute terfyia *tt. - Psame; 
however, has goM so^far fx to aitetopt to show tbor the ' 
HmitaliiMi-'i» queslioa ia strietly and {Woperty'fc Tested -r«> 
njB^fder. ■ i . " ■ • 

jt ir with 4benipBtaiifetgnedd«6»eRek that Hie writer of ' ~ 
these pagsavantnres to section the jutnness of the'deeision, 
wJwn founded in any o^BT pnhciple tbait ihBt of neoeesitjr, £117] 
meat, e^iecialiy aa it hat-receised tha-saoetioa- of- «Ae 'wiw 
was'a* Tentarkable for iubllety of diacriMnattoii' and-eouiK)- 
nasa of judgment, aa for the Iniitd, «I6qiieDt> attd aiasterty 
style in whi«b all hi»«leaa' are e»pi>eied. Bm «h» aathM 
baaleaabesitatioi^indiffering.fremlbeopiAionoftbe JudgfM^ ' 
tbaBha->«hepwiiB-ehwild,fto«<be^c o ae idgnMi ew4hat«-'ceo* 
trary- deciaion:would,^n-'ihe)a)igaa9e of-the Lord CMef 
Juauoe,haV»^'*oveftmM>dallthfta«al«aMDts'for two hitn- 
dNd y«a)H last put-g"(A) ahd ibttefore, adiMttlng ibat th»y 
Mail]- thought that th* decMootftiWhieh they came WMr 
opoaprincipl*.a abtrad deeMon, yet their, miMB miut haTtf 
been .liDder (ha iafltteitee «f' an altaoM irresistible hiM\ ti 



(e) Ftettne, B, nole (rf). ' ' (*) WBtae R^. 8». 
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«;ircaiDstaTice which is quite sufficient to remove thai violent 
presamption wbich mifst' have oUierri^e existed in favour 
of the conclusion to which they arrived. Bufit Is far from 
clear, that all, or raost of them, or any of them, except Lord 
Chief Justice Wiiles, who endeavoured .(o rest tlte decision 
Hpoti principle, were of opfnioa that the decision "Was any 
thing more than a maftei of mere itnperative nooe^ity. Foi 
the Ijord Chief -Justice, afier«Uading|.as abov* mentiooedt, 
, to th» dreadful conaequencea of A contrMy decisioD, une- 
'"qaivocAlly^ declares, ■" K therefore I .could not mate this 
codnatent with the mlee of )k\?> ttwug^ I humbly aprprehend 
l|^^B^ have, I should. latber choose to put a cqostructioD 
on these words, oontrary to the rules 6( law, than .overtifm 
many thousand seitlemeuts, according to this ma^siot, found- 
ed ill tlje {wet totaaayCommuou error ^fiicitjua, and (M rw 
. -mirgis vaieat oitmm peraa."{c) And with respect j« the 
support wbieh ba»l)een given by the teamed author, who m 
(he great ^ulbority on 4tffitaubjaet of ootitingeRt IbtereBta, it 
ean ecarcely be doubted- but that his.a^timeBts would liave 
been of a &r difierentcharaeter, had he not been blinded by 
that- wholesome prejudice in favour of judicial opinions, 

* iKhich ia not only the resultof a proper mod^j^, but also 

thenecessajy ooocomttant of prDfoBad.and axtaoaive learn- 
ing.' ■- 
Ptir..authorfin)tnediatGdy after lustancuig- the renwiader 

[ 118 ] in question, admits, that, as ip iia taking eSsct in 'possession, 
it depaeds. entirely on aconlingeoldetenninAtion of the pre- 
ceding estate, by forfeiture or surrebden Btit he introduces 
t h e c ase by- aayiag, that " if-the unceOainty of:, taking effect 
in possession, should form atiy part of -oucDolioa of a co*h 
- itngent remainder, such' ^prntpipler would seaioely &il to 
mislead as in every case ^ the l^ast doubt."(rfj- 

^M ^ 170- :. Now, though k is very true that u vested remainder any 

>88. b6 nbcwtain of taking e&ct,.io poasBssion, as well as« con- 

. tingent remainder; yet i^othiQg.cm' be^fupthbr from lh« 
triuh than tho suppoaition, th»t the unoeoaintyof posses- 
sion, ia both .caaei) is of the same kind, or that both are 
eqnaity uncertain of actual posaesuoo.- A vested tonaindfir, 
as we have already seen, dees nqt,' strictly depend on any 
othw'uneertaiaty than that of its enduring beyoodJhe -pre^ 
. -ceding estate: whereas,a contingent ret^ainder does strictly 
.. d^nd on a.e(Mitingeticy irrespective «( its ovn duration. 
And henoe, a comingent remainder is doubly uncertain; 
being lUKeriain in respect of some contingency co.Ualet&l to 
itwli, lis wait as itncertein in regard to ita awn -duration. 
Wese it not so, indeed> the distiactioii betveen theor wotild 
be merely vedial. It, is humbly ^hniitt^d, then) tba:t the 
. ' Uncertainty of taking effect in possession, except that kind 

(c) WUIea Rep. 339. (<f) Feame, 317. 
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of QiHsertftiDty vhioh ii cootiMtod with Eta ovn dursitioD, 
thtmld {oTmapui at ont notion of a contingent remainder: 
. in fact, it fiovs from the very same rundamental distinction 
aa that which is conmionly taken betireen a rested and a 
contingent remainder. The exiatence, in the fonnei', of a 
preewit, absolute, and l^;ally, transferrible right to the pos- 
•eauOn, whenever the preceding estate ai.ay determitie, and 
the Don-ensleoce and nncertainty of that right, in the latter, 
doe* indeed constitute the diffarettce between them, ftora 
which, according to the principle of definition' adopted by 
Feame, they receive their denominations of vested and Con- 
tingent Bnt that, aa we have already seen in another 
place, is itself founded in anotlier and more tangible distino- 
lion; namely, the non-existence> in th^.one, and the exist- 
ence, in the other, of a contingency irrespective- of its' own 
duration, on which the enjoyment strictly depends. And [ 119 ] 
from this fundamental distiiKtion, the further ^fference ne- 
cessarily arues ; namely, the certainty of possesioD, in die 
one, (subject to any such chattd or other interest collateral 
to the seisin, property, or ownership, as exteoda to the pes* 
•ession,) and the uncertainty of it in the other, apart (rota 
the consideration of the certamty of their endnring beyond 
the preceding estate. 

It is admitted by our author, that the remainder ' in 
question, as to the actual possession, entirely depends on a 
contingent determittation of the preceding estate : but, in . 
the instance before iis,ic is held that the right of possession 
is not in contingency, but in actual existence. But where 
is the fmindatton of the distinction between this case, and 
the first class of contingent remainders' entirely depending 
on a contii^nt determination of the preceding estate, in 
which the right of -possession is contingent, aa welt as the 
possession itself? If the remainder, in each case, depends 
entirely on a contingent determination of the prea^dhig 
estate, what ground have we for maintaining, that the 
remainder is oply uncertain bs to the actual possession, in 
one case,'thoi^ it is uncertain, both as to the right of pos- 
session, and to the possession itaelfy in the other? 

In order to discover this, we seem te be directed to the 
following deeeription of a vested remainder, under which, 
it is truly said, the limit&tion. in question clearly falls: ' 
■"Wherever the preceding estate is limited soas tO'deter<! 
mine on an event which certainly' mUst happen, and the re- 
mainder is so limited to a person in etae and ascertained, 
that the preceding estate may by any means determine- 
before the expiration of the estate limited in remainder, such 
remaiiider is vested. "(e) 

Vol. II.— 13 
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If ereiy ramainder wbidi ftHs under this definkion is • 
▼ested remainder, iben all the ihre^ fint daoe* of reniaio- 
dera, vbieh are prerioiuljr tenned coQtingeat, are id reality 
vested. This is manifest from the very examples by wbicfa 
the descriptions of these remaioden are illustrated ; and 
there is nothing in the descriptions (hemselTes, which 
would prerent the remainders they refer to, from falling 
r 120 1 undor Ihe above definition of a vested renuunder. "nius, 
even where the remainder depends entirely oo a conliDseot 
deiermioatioD of (he precedisg estate itseU^ the preceding 
estate may be " limited so as aJso to detmrmine on an event 
which certainly must happen ;" as in the identical case, 
where A. makes a feoflment to the use of A, till C. return 
from Rotne, and after such return of C, then to remain over 
in fee ; for, by limiting to B. generally, A. gives him an 
estate which certainly must determine at bis decease, if not 
previoualydeterminedbytbereturnofC So in (he second 
and third classes, where the contingency is collateral to the 
expiration of the preceding estate, it is evident that such 
estate may be liiuited to determine on an event Cettaia ; as 
in the very cases which are selected by Feame, where a 
lease is made to A, for life, remainder to B. for life, and if 
B. die before A., remainder to C. for life ; or^where a lease 
is. made to J. 8. for life, and afiei the death of J. D., the 
land to r^oain- to another in fee. 

And as lo the last requisite, " that the precediug estate 
ntay by any nteans determine before the expiraiion of the 
estate limited in remainder," that is common to every re- 
mainder which is not absolutely void in its creaticMi; and 
therefore, it is conceived, does uot serve to render the above 
definition of a vested remainder, any the m&re distinctive 
and precise. 

If then the courts had adopted the above description of 
a vested remainder, the subtle and abstruse leamiug to which 
the present Essay relates, would have been involved in the 
greatest uncertainty. Inconsistency, and confusion. 

To approximate a« closely as possible to the construcrioa 
of that description, without falling into its loose and dan- 
gerous generality, the true statemeut would appear to be 
this : That " wherever the preceding estate is limited so as 
to determine on an event which certainly must happen; and 
the remainder" is capable of vesting in possession on tueh 
event ttoithout requiring the concurrence qf any contin- 
gency to perfect its capacity of taking effect at that par- 
ticular perwd ; and it "iaso hmited to a-persoaln aae and 
ascerlaioed, that the preceding estate may by any means 
determine befois the expiration of the estate limited in re- 
mainder ; such remainder is vested." For, to render the 
remainder vested, if it is legal, it must be capable of taking 
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effect in possession (subject as arore9aid)~eQ the certain ex- , 
piration of the preceding estate, though it maf also be ca- 
pable of taking effect on n contingent determination. For, 
vhat conceivable difference can it niake in the nature of 
the remainder, thai the preceding estate is* to determiae on 
an event certain, if that remainder is totally incapable of 
taking effect on such certain determination of that estate-? 
Surely, the remainder mast be in the very same predicament 
as it would* be, if the preceding estate had had nomch capa- 
city of determination. Nor -must the concnrrance of any 
contingency be requisite, that a' remainder may be' com- 
pletely Capable of taking effect at that particular period^ 
vlien the preceding estate is sure to expire ; for then the 
remainder would be a contingent remainder of the second 
or third class.' - 

. After showing that the limitation in i^uestiori comes ex- 
pressly within the terms of his description of a vested re- 
ETtai If der, our Author adds, that "aSthis cohelusion corres- 
ponds with the authorities in point, it may fairly be con- 
Mdered as an instance of the justness of that distinction from 
which we can thus irnmediatety derive it."(/) Here, we 
may plainly discover in what Way he was betrayed into the 
inconsistency at which the foregoing observations are point- 
ed.- Influenced by a laudable reverence for authority, he 
evidently framed such a definition as might coincide with 
views which had received so high a sanction-, he forcibly 
warped his own original sentiments, so as to make them ac- 
cord " with the authorities in point." 

What, in this panicalaT inatance, was the value of their 
opinion, the reader will speedily determine, a« well from the 
qnolalions already made from the report of the case, as from 
the following observations: . . 

In delivering the tinanimous opinion of the Judges, before 
the House of Liords, in affirmance of the judgment of the 
Coult of King's Bench, LoM Chief Justice Willes said : 
** We think there are but two sorts of contingent remainders, 
which do not vest ; 1st, where the person to whom the re- 
mainder is limited is not in ease at the timeof the limitation; 
8dly, where the commencement of the remainder de[>enda 
on some matter collateral to the determination of the partic- [ I2S ] 
idar estate."(^) The first of these of course answers to the 
fourth daas of contingent remaindersj according to Feame's 
distribution, and the seconS obviously includes the second 
and third of his classes. But, where are those that, in the 
words of our author himself,, depend entirely on a con- 
tingent determination of the preceding estate itself 7 The . 
very Idnd of contingent remainders-to which the Jimitation 

^) F«ariic,818. (g) Willes Rep. 337. 
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IB qifestion appears to beloag^iira entirely omiued. The 
learned Judge(Aj has no idea of -tbe existence' of sucb con- 
tingent lemaindera. Ho v then can w» vonder at his deoy- 
ing'that (hs remainder in question was a contingent remain- 
der? And, what worth can we attach to his argument? 
I>ebile/undatruMium/ailit opua. 

Bat the learned Judge, is order " to enforce " what he had 
^id, makes an observation which only.serres.aa an addir 
tional evidence of the imperCsct state of bis acqoaintance 
with the subject under discuseioo. "Will any one," he asks, 
"say that anything-can descend to the heir,that did not vest 
in the ancestor ? So that if nothing vested in the trustees, 
the limitation to them and their iieirs ir nonwnsicaL ^nd 
yet this word ^ heirs ' has be^n put in every such limitation 
far 800 years last past."(t) The answerto this isto be found 
in the pages of Feame himself, frqm which we team, that 
^a cohtiogent remainder, execntory devise, or- other execu- 
tory interest of inheritance, dbea descend to the heirs of the 
person to whom it is limited, if he dies before the contin^ 
geney happens, Unless his attainitig a certain age, ot exist- 
ing at siHne particular .lime, subsequeot to the period when 
he died, constitutes (h- by implication enters into; and makes 
a part of, the contingency itself^ on which sucb interest is in- 
tended to take effect. (A) 

In conclusion, the learned Judge puts this case; "^^ 
tenant in fee, grants an estate to. .a., for 99 years, determi- 
[ 1S3 ] nable on hU life ; suppoaing B. outlive the term, or surren- 
der, or forfeit, no one, I believe, will say but that «?. may 
enjoy the estate again. If so, a contingent freehold was ia 
him during the life of B,, for it oeuld not be in B.; because 
be had <mly a chattel interest ; and it could not be in any 
one else ; — and if it were in ^., it must be a vested ibterest, 
foi* it was never out of him ; and if Jl. had a contingent free- 
hold during die life of B., no one can say but that lie might 
grant it over ; and if he do, it must be.of the ssate nature as 
it was when it was in «f., and consequently a vested free- 
hold. And this case I have put, is expressly held to. be lav 
in Co. Lit. 4S a; in Cholml^'a Case, 2 Co. 51 a; and in the 
Year Book of Edw. the III., which is there cited."(/) . 

Now taking it for granted, thai, in applyiog the tenag 
.vested and contingent so indiscriminately to -the same in- 
ter!BBt, be-only uses the term contingent ia relation to the ac- 
tual enjoyment, the fact that ^. had a vested inte^rest, cau- 



(i) In (be ninth pegei Fearne observes, that " cootiogeot rmialndera af^wftr 
to Dave beeo guierally diatributed into three kinds only, nainely, the tiu«e last 
■pecjfied in the above division of them." 

(i) Willes Rep. SSS. Qc) Fearoe, 804—0, S&3— 65. (i) WiUes Rep. 339. 
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not be disputed ; hut nothing can be inferred ^m this, to 

firove that the limitation to tru8l«eB to preserre 6c. is strict- 
y and properly a vested remaihder. 

As ^. grai)ted on\y a chattel interoBt to S-, Vithout mak- 
ing any further disposition of the land, the freehold tuid in- 
heritance of course remained in htm in its original states 
and was therefore a Vested interest ; and if Ji, afterwards 
granted over the fre^old and inheritanoe. to C, it Tould. 
still be a vested interest. . The mere transfer of it into other 
hands, could not change it into a eontingent interest \ for, as 
it was originally sure to vest in poesesuon, •» it continued 
Id possess a certainty of possession, alnce there was still a 
period certain to arrtv^, namely, the death of A, of the ex- 
piration of the 99 years, at imich it must ultimately take 
effect in possession, though it m^ht possibly take effect at ^ 
a previous time, iii conaequADcs of the forfeiture or surren- 
der of B.'t estate. 

And if the snbeeqiteHt grant to C had not been of tbe 
entire inheritance, subject to the lena, btit yet had been of 
an estate for the life of the grantee, ■■ and such estate had 
beenexpressly limited, or -had apparently been iotepdcd to. 
take effect, on iho death of B., as veil as on any anterior 
contingent determination of £.^8 estate, the intereait grant- [ 194 ] 
ed toC, wonld be ve8ted,(m) because it would be aura 
ultimately to take effect io possession, if it lasted till the ear- - 
tain expiration of the precAding ioterest, orin other words, 
if C. survived B., and did not pretriondy attnendet At for- 
feit his estate. 

■ But if ^. had merely granted over an estate during tbe 
life of A, .to .commence upon, and only upon, a contingent ' 
deteroaination ef i^.'a «state, in B.*s lifetime, whieh is the 
only on»of the three h'ypotiwtea that is in any way analo- 
gous to the limitation to trustees to preserve contingent re 
mainders, this subse<^ent interest, though dehved out of the 
Tested interest of ^., would have been a oootingent interest 
For, in that case, instead of being sure tn take effect at a 
pieriod certain to arrive, namely at the death of B., or the 
expiration of tbe SS years, such pubeequmt derivative ' in- 
tereet would have no otiier conaezion with meh a period 
than this; that if auch interest should bava already taken, 
effect, it must at that period. Inavitabl jr expire ; or if it WiouM 
not have already taken effect, it must then for evdr eease to 
have any capacity of taking effect. In regard therefore to 
the commencement <A possession, and the existence of- the 
right of posnssion, this subsequent^ interest must entirely 
depend on tbe diance of some anterior' oontingoit detersu- . 



(m) See § 2&». 
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Dalion of the preceding estate ; and consequently it must be 
a contkigGDt, instead of a vested interest .- 

lYie possibilily, it must be observed, which •4. had, of 
havHig the land before the death of B., was not a dtstinct 
See § 46-7, preeediog interest or portion of the seisin, property, or o wner- 
SO, 62, 66. shipi, whether vested or contingent, bnt a mere possibility of 
an earlier possession, annexed to what, in relation to the 
posseBSLou, would be cotamonly said to be his reversion in 
fee,' or, to what, in relation to the seino, property, or owner- 
^ip, and more strictly speaking, was a present vested inter- 
See §llle. est subject to a term. And hence, though the subsequent 
grant o(\9. conld not operate as a transfer of a mere possi- 
bility to strangers, contrary to the rule of the common law, yet 
it was not a tranter of an ancient vested interest, but a 
[ US ] oeatinn of anew interest out of a vested interest, that is, 
out of the freehold and inheritance remaining in him sub- 
ject to the term first created. Andif aq interest were neces- 
sarily vested, because derived out of a vested interest, we 
should never have heard of such a thing as a contingent re- 
mainder. 

It is humbly submitted that-enough has* been said, to prove 
beyottd adoubt, that the judgment abovecited, is defensible 
upon no other ground than that of imperative necessity; 
upon no other principles than those which are expressed in 
the' maxims so strongly urged by the Chief Justice, Com- 
ntuma error /acil JUS, and Ui rea magia valeatqwam pereat. 
When the question lies between the validity of thousands of 
settlements, on the one hand, and the inviolability of an ab- 
stract principle, on the other ; we may well be warranted in 
making an ezceptioHj when we can do so without derogat- 
ing from the general operation of the, rule in such a manner 
as to jiroduce mischiefs f&r more serious than thosA we desire 
to avoid. To the decision itself,then, no objection can justly 
be u^ed, so far as it concerns the principal case. The point 
that is here contended for, is this— and i( is one of the ut- 
, most moment — that that decision should not be allowed to 
afiect the general doctrine ; that the limitation in question 
should on no account be viewed as a proper specimen from 
which an aeciu^ta definition of a common vested remainder 
^ . may be eoUected ; that it should not be considered as disaf- 
^ firming, but' merely as constituting a solitary exception to, 
the general rule before proposed-^— that a vested remainder 
does not, and a contingent remainder dftes, strictly depend 
on a contingency irrespective of its own- duration; and con- 
sequently, apart from the relative uncertainty of its dura- 
tion, and -subject to any chatt^ or other interest collateral to 
the seisin, property, or ownership, a vested remainder is cer- 
tain, whereas a contingent remainder is not certain) of taking 
effect in possession or enjoyment. 
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CHAPTER THE SIXTH. 



USB I. Altbocob a.remainder, so far as re^rds the Wbereare- 

ezpresa wordsof its limitation, may depeiKl entirely imuiider li- 
■ and 8imply(a) on a coniingeut determination of the preced- mited on a 
iDg estate; yet, in the case of a will, if it is morally certaia cootin^t 
that it was intended to take effect either on the certain ex- delermiDa- 
piration, or on a contingent determination, of such estate, ^o" <^ihe 
whichever shall first happen ; it will be allowed to do so, and, preceding 
therefore, will be construed a vested remainder. ' eaiate, may 

560 Thus, ■■ where a testator has devised to hia wife, Hj *^ eftctoo 
for her life, if she *all-80 long continue his widow ; ""^ ™rta"> 

and, in case she n^arry, to ^. in fee j the courts, have held !w!^™ 
that the remainder-man is to take either on the death of the 
toiant for life, ih- on her martiage ; and have therefore con- " 
rtrued the limitation to be a vested reu^inder.(A) And thb 
interpretation is clearly just ' In wills, the intention, so far 
as it is consistent with tho rules of law, ought to be carried 
ihtoedect; and the testator certainly intended that •^. should 
take in either event ; because, it is impossible, to discover 
any reason why •$. shoiild be the Jibject of the testator's 
-bounty, in case the particular estate should determine by 
the tnarri^e of the tenant for life, if he were to have Qodiing, 
in case Lt determined by her decease; since her marriage 
could be a ground, ueitbsr for the testator's disliking and 
disinhenting the heir at law, nor -for his desiring to benefit 
■tf.; and, therefore, no reason caXi be drawn from the differ-. [ 137 } 
eoce ki; the events themselres, why «?. should take in ' one 
event more than in another. 

561 ' II. But a remainderj which is expressly to take Where a ra- 
effect on a contingent determination of ^he preced- maiod^ Can 

ing estate, will not be allowed to take effect on the certain only lake 
expiration of the- preceding estate, unless it is morally cer- efiect on ibe 
tain that such was the intention of th« testator. contingent 

And, tbereibre, 'where the devise was to rf. for life, expiration of 
remainder to his first and other sons in tail; on condition ^P^cediog 
that he and his issue male should assume a particular name ; ^*^^- 
and in case he or they refused, then, that devise to be void; 
and, in such, case, the testator devised the lands over. ^. 
survived the testator, complied with the condition, and theo 

(a) SeeVordon v. Hotkmam, Antb. 206 ; as stated, Feame, 240. 

(fr) Luxford y. Chukt, 8 Lev. 125 ; Raym. 427 ; referred to, Faaiiie,6, note 
{d), and sUled, Fearoe. 2S9 ; (?ardoB v. Adolphu, 3 P. C. TomU ed. 806, as 
stated, 1 Jarman on Wills, 781. 
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died without itone ; and it was held in 6. R., oa a case from 
Chancery, and ultimately in the House of Loida, that the 
limitation overdid not ari8e.(c) In this cese,thfl contingent 
determination of the estate, naqiely by the oun-assumptioa 
of the name, was >K) impiobable, that the existence of an 
express limitation over -in th^t event, pouTd afford but a 
slight ground for supposing that the penon to whom it was 
made, wai also- intended to take oo the certain expiration of 
the eMate by failure of issue. . . ., 



C 188 ] . CHAPTER THE SEVENTH.- 



SECTiON THE FIRST. 

Certain Caaea iff fisted Remainders, and the Jirit, second, 

and third sorts qf Contingent Remainders, and the 

' aeventhkindof Springing fntereita, distinguished from 

. Conditional Limitations. 

The grand Ws have abesdy seen that the grand distinction 868 

ditlindion between remainders and conditional limitalioaa, is, 
betweea a that a con tingoit remainder Is hmited to take e&ct in pos- 
renminiler seanon> or enjoyment-, or in both, after the ngular ezpim- 
and a condi- (|on of the preceding estate; wbersaa a oooditioncd limita- 
iiooal luniia- ^^q j, limited to take effect in that manner before the pw- 
^- . ticulai ettals has filled up the original measure of iu dura- 
K ^m"^' ^''' ^ ^ 1^ operate ia defeasance thereof,, instead of by 
159, 160. y,jiy gf remaiudar after it To exemplify this distinction 
: the more cleariy, .and {o enable, the studant to apply it with 
certainty to the mow. difficult oases, the following rules and 
examples may hefe be given. 
I. Wherea ^ 'Where the subsequent interest depends on a S83 
subseqiieot condition or eontiDgeocy whtoh is insertol, as a 
interest de- regulsj specialoroolIateraL limitation, in the clause by which 
pends on the ^^ preceding estate is created, and, therefore, formaf one of 
determida- the original bounds to the quantity of thatestatflj there, the 
tioD of the subsequent interest is a iemaLDder,(a) if the preceding inter* 
prior interest est does notcarry the fee ; or^ such Bubseqiieol interest is » 
by force of a spriogiog interest of the seventh kind, if the preceding inler- 
Mgular-sp*. e« does carry the iee. For, instead of curtailing the pre- 

(e) 4MMn-«t y.DoHeltg, B Vb. At. 221, pt. 21, afErmed in Dom. Proc 5 B. 
P. C. Toml. ed. «61 ; as Hated, i Jam. im WiUs, 780. 
(a) See Feame, 10, note (A). 
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ceding estate, it ie Rot 16 tAkti eSail in possession, till a^ oial or coHa- 
eveal upon vhich the preceding estate Vould have expired, t^ timita- 
evea if it had been foltoired by no other interest- And, in [' I**' J 
Case the event npon which the sabsequest interest is limited, tioQ) and 
ift a contingent one, and such subsequent interest depends such aubse- 
entirely on thai event, it is a contit^nt remainder of the <!"«?• "''«''- 
first class. As, where an estate is limited to the Ose of ^. "*.'f.* "*" 
and the hejis of bia body, till O. returns from Hotn^ or if ^. n»«M«'_i 
and the h^i^ 6t hi8 body shall continue to be Lords of ihe ?' "- "^^ 
Manor of Dale ; and after C.'a return, or on ^. aild his issue "r^^'^f'^ 
ceasing to be liords of the Manor of Dale, (wfthin the period .. . . j* 
prescF&ed by The role against- perp'etoities,) then, to the lue g^ ^ g^^ 

- --• ofS.lnfoe. 159,117,126,164. See § 706. 

S64 II. And where the subsequent inteMKdependsn.: VW^ a' 

on a copditi«n or oontingeooy, which n oat itisert- euBsequent 
ed, as a regular special or eoU^eral Umitetitnif in the clatneiintsrest de. 
by which the prior interest is created ;(§ M — -8) still^.if tt istpeocls «i ttia . 
subjoined to such clause, so «fi to be £ApKblo of being coordelermina- 
nected with and constnied a part of it* «9 «b jf regsltir ^w^'ion of the 
cial or cotiate^^o^itatioii) (§ 39) in m^ casc^if the pBe^rpnof^*'^!''"^ 
ceding ititerott does not Aitunnt lotb&^,theEitltiseqilent|>3'''<»^o''aii 
mterast yt a. remainder. (§ 159) And if h-,Mtiwly dape«is-'7^'"^P*- 
on the ooptiogSDCy formuig sudi limitation, it i^a contingent ^'"' °y "9"^' 
remaindvpf^^e£i8t class. (§184) But if it is also capable ~"^' ^^'~\ 
of taking, efl^t on the certain ezpiratioD of the preceding i'°?^,J"'5? 
mtate, it is.a vested reinaiodar. (§ 183)^ ''f .<tw preowftijf ."^^^ 
interest, however, does amount Uf the fee,rf^',SullSeqi^at*^g,g^^f 
interest is a springing interest of the 8evenAfitfad.^a) See op , Bprins- 
§117,126,165. ^'irit^«8t of the seventh kiDd. 

265 Thus, ii^ as it has been previously Observed, ''a lilustratioiu. 

devise is made to w9, for life, on condition that he 
do not marry C, with remainder to B.; this is construed as 
if it were to ^., mitit he shall mairy C; and then, ot upon See ^84, 38, 

death, to B.;^d) and the subsequent limitation is a 41. - . 
466 vested remainder. This proviso, wheii viewed 

apart from the limitation over, Is strictly a condi- 
tion subsequent'. But it is not construed as such7 because if See ^ 12, 
the heir of the devisor had entered incase of a breach tli^re* 15-19. 
of, 'his entry would have defeated the remalDder, as Well as [ 130 ] 
the particnJaj estate, though the condition was never intend- 
ed to defeat the remainder; because, by entry or claim, the 
livery made upon the creation of the estates was defeated.(i;) 

(s) See Fulmriton v. SlaMfd, cited Cro. Jac 592 ; as slated, Feame, 395. 

{b) Burton's Compendium, ^ 629. See also SeaiUnBood v. Edge^ as stated, 
Feame, 287. 

(c)Butler'snote,CaLitt.20db(I}< Burton's CopipeQiJium, § 826 ; Fearne, 
:i61,370, 881, note (a). 
Vol. II.— 14 
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See fj 14. Nor is the proviso amized condition, with s con- 267 

See § 148-9. ditional Umitatiott limited thereon. It may perhaps 
See ^ 149a. ^ urged, that as conditional limitations are admissible ia 
devises, it should rather be construed as if it were to ^. for 
life, but if he marry C, then the kmd shalL immediately go 
to B.; in which case, JJ. would take by way of conditioiwl 
limitation, instead of by way of remainder. But this con- 
See ^ 196-7. Btruction would be at variance with the general rule, where- 
by a limitatiotk shall be conMraed as a remainder rather 
than as an executory devise. Besides, in that case, C. 
would not take in remainder after tS.'a death, as he would 
according to the other construction, and as it would seem to 
be intended that he should ; and this would be at variaDce 
wilhanolher general rule, that an interest shall be construed 
See § 209-9. to be rested, rather than contingent. 

'If such a sentence were contained in a deed, it 268 

has been thoaght that it would be construed as a 
condition subsequent, but as merely ineffectual and •ro\d.(d) 
But the belter opmion would seem to be that such a sentence 
'would be construed as an irregular special limita- 
See ^ 14-19. tion, even in a deed. "Though strict words of S69 

condition," says Blackstone, ** be used in the crea- 
4ion of the estate ; if, on breach of the Condition, the estate 
is limited over to a third person, and does not immediately 
revert to the grantor or hia representatives, (as if an estate 
be granted by^. to B.yOn condition, that, within two years, 
B. intermarry with C, and on failure thereof, then to J9. and 
his heirs,) this, the law construes to be a limitation, and not 
a condition."(e} It must indeed be admitted, that the rea- 
son given by the learned Judge for this construction, is 
founded in a mistake or oversight, when he adds, that " if it 
were a condition, tljen, upon the breach thereof, only vf. 
[ 131 ] and his representatives could avoid the estate by entry, aiul 
D.'a remainder might be defeated ^y their neglecting to 
enter;" whereas D.'s interest, as we have seen, would 
See ^ 366. equally be defeated by the very entry itself, as much as by 
the neglecting to enter. Yet, the doctrine itself, that the words 
in question constitute a limitation, seeios' to be perfectly cor- 
rect. And it would also seem clear, that, by such a limita- 
See§24,26, tion, the learned Judge meant a limitation in the original 
84. sense of a limit or bound, and not a conditional limita- 

See 148-9. tion. For, the words would be void as a conditional limi- 
See § 149a, tation ; because a conditional limitation could only be by 
way of use or executory devise. And, even if the grant 
mentioned by Blackstoue had been by way of use, yet 



(d) Burton's Compeodium, ^ 828. 

(<) 8 Bl. Com. 155. See also Shep. T. 124, note (16). 
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the conatming the words to be a conditional limitation, 
would' have been at variance with the rule for construing 
a disposition to be a remainder, rather than an executory See § 196'9. 
interest not by way of remainder. There are two differ- 
ences, indeed, between the cage put by Btackstone, and the See fj 289. 
E receding case. In the first place, the proviso mentioned by See § 305, 
lurton, is an irregular special limitation, amounting in See § 39. 
effect to a direct regular limitation ; namely, to a gift to ^. g^ k ^|^ 
for life, until he marry C; and upon the death of ^., or upon 
rf.'s marriage with C., then to B.) while the proviso men- 
tioned by Blacksione is an irregular special limitation, capa- See § 39. 
ble, without doing violence to the words, or being resolved g^ x ^^ 
into an indirect limitation ; namely to a grant'lo B. for life, 
B. intermarrying with C. within two years ; and in default, 
&c And secondly, in the clause in Burton, the remainder 
does not, while io the clause in Blackstone, the remainder 
does, in terms, depend on the breach of the conditioa. But 
these differences do not seem to constitute any material dis- 
tinction between them, so far as the present question is con- 
cerned. Nor, upon principle, does it appear rt all neces-' 
sary or consonant to a sonnd and enlightened interpreta- 
tion, to adopt a stricter constrnction in the case of a deed, 
than in the case of a will, as regards the point Qnder 

discussion. 
270 III. But, 'where the subsequent interest depends m, Where* 

on a condition or contingency that is not inserted, subsequent 
as a regular special or collateral limitation, in the clause by interest de- 
vhich the preceding estate in possession or in remainder, is [ 132 ] 
created,(/) nor so subjoined to such clause, as to be capable pends on the 
of being connected with it, as an irregular Special or collate- deteirnins- 
nri limitation, so as, in eithet case, to fonn one of the origi- tiBn of the 
nal bounds to the quantity of interest (§ 34-43); and the P^ior interert 
words require an immediate transfer of the seisin, property, ''^ J^J** "^^ 
Oi ownership, to the person entitled to the subsequent inter- "nirod oondi. 
est, as soon as such condition or contingency shall happen '""'' '"r^ 
or be fulfilled; there the subsequent limitation is not i re- ™m buI»»- 
ni8inder.(;) * Nor is it good, at the common law, in any ^fj" *° '* 
other W8y.(A) For, if the condition were allowed to operate „™u„(Ur . 
as a condition subsequent, so as to defeat the preceding in- s |i^ ^qq^ 
terest, it would defeat the subsequent interest at the same ^^^ j,[,_gj 
time ; and therefore, if the instrument takes effect at com- ^^ the com. 
mtm law, the condition, and the subsequent limitation de- (qoo hw in 
pendent thereon, mqst be construed as void. But, if the any other 
fimitatioDS are by devise or by way of use, the condition way, 

. — — See § 12, 16- 

(/) See Flwme, 10, note (h). See also Cogaiti. C^an, Cro. 1», 866. 

Eliz. 880; M stated, Fearae, 863. " butitmaybe 

te)». good, if by 

(1) See resolution Ifl CtilUnrn v. BgBfAtfi, Plowd. 38 ; aa stated, way <rf" uw 

Feame, 263. or devaci as 
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an interest vill then begoodasaiDixedcoDdilioB,and the Isubsaqaent 
under a c«i- limitatioQ will be good as a condiiiooal liiaitaiion.(t) § 14, 
ditional limi- 20, 148 — 9b. 

taiion. To illostrale these points, we may observe, that S7t 

IlluBtntiau. if,, in the case put by Blackstous, the graot were 
S«e ^ 36S. to S., on cpoditioo, that if withia two years be do not lnler- 
marry with C, then to />. and his hein ; this, it is eoDceived', 
would be construed as a void condition. For, the words 
which specify the event on which iha estate ia to go over, 
form, with the words canyiog the estate ovej, but one un- 
divided sentence ; so that the words specifying the event, 
are not capable of being dissevered from the words cairying 
the estate over, ao as to be connected with the preceding 
See §26, 34- words creating the prior estate, and thereby be 
42. construed to mark out the original, limits of that 87t 

estate. And tliis view is supported by a passage 
in Sheppard's Touchstone, where it is said, that ." if a leass 
he made to J, S., on condition that if such a thing be <» be 
[ 133 ] not done, that the land shall Tem&iu to J. D., or that J. A 
shall enter; in this case ^ D. shall nerw take advantage of 
this condition."(A) 

But if the limitation, instead of being at the com- t £.73 
mon law, were 'by devise,(/) or if it were a grant' ; y. 
to ^., to the use qf B., on condition, that if, within two 
years, B. do not intennAny with C, then to the u«e q/" i>. 
See§ 146-9. and his heirs; this would be good asa coadiiional liihita- 
tion. 

. And, if the contingency were not introduced by S79a 

. the technical words of a condition subsequent, 

See4l8,19. namely, "on condition," or " provided," or '* so that," but 

by the words '"'and if," then the subsequent interest to Z>. 

and his heirs might have been good as a Teiaaioder,(»)> 

.For, 

IV. Wlieiea IV. Where the.subwquent interest depends on . S74 

Bubeeqwent - an event which, instoad of being inserted in, or 

Jniweet de- capable of being .connected with, the clause by which the 

^eam.cn a prior interest is created, is independept of the measare of 

•wwtion that estate ; (§ 34—43) but the words merely import ao in- 

P'**™"' tention that on the o^iirrence of the event a preseot right 

"^^h**^ of future possession or enjoyment, or botb^ shouldaocina to 

tor i^ian^ '^^ party entitled to the subsequent interest j or, in other 

of ^ Drior '^"''^i ^^^ ^^'^ interest shoifld then vest in right ; in such 

(i) S« Peamei 10, note (A). 

(it) Sbep. T. IfiS, 

(I) See JSheStU v. Lomi Prrery, 3 Atk. 862 ; as stated, Fearoe, 330. But 
See Irivd Hole's remarks in Lady Arm Fry't Case, 1 VenL 203, as cited, 
Fearae, 239, which, however, must be regarded as inaccuTBte. 

(n) See CoUhir^ v. S^v^tit, Plovd. S3; u Stated, Fearse, 263. 
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case,* the snbwqaeBt inlwest » a oontiogent fanwioder of the iaterest, and 
second or third clast. (§79 — 81,159,185^6.) isacontin- 
S75 Thm, " where land is limited to tiw use of ^.; 8**^ remain- 

and if C. sJiqhU 4^ in W.'s lifetime, then, after ™'> capable 
^.'8 decease to B.mi his ^ira ; the limitation to jff. is » r*™,^"™ 
Temafnder, and not a cotidilional limitation; because, the "^^^"'"^ 
interest Jimited to B. is not lo take effect in possession or ^''^^^^^^ 
enjoyment, but merely to vest in right, on the death of C. 'ntW 
in v^.'s lifetime. ^Ruring the joint livea of.*, and C, it Is a "''!*""f • 
contingent ati»Kin4«r; and on the death of C. in A'a life- 1™*"*-* 
4i|0e, it d«*».:(n>l -ffest in posseanoa, but roeiely beeomei"*? 148-*. 
.obHbgwl }»{9)ii. Rested remainder, which centinuet, as before, 
to be eVIMcl^t on the regular expiration of the particular [ 134 ] 
estate ^ :t)ie decease of *tf.(ii) And <■ so if land is leased to 
one fyt JUe, and if such alhiog happen, then to remain to 
£.(0.), : . ^ 

SECTION THE SECOND. 
Practical ^Susgeatioria connected tpith the Diatinetiona in 

;" the First Seeiion. 

837;': - f,->:-WBiH tbe. pntf^ltioner isdsHroua of making a There are 

'piorinterestdelieanbieonaparticularcoBtingency, cases where 
i^^(tf',tA»mng a subsequeut inteien to ariaa on the same it may seem 
{^tingewy; it may seem to faim inunatOria], vfaeAer he doubtrul in 
»ccompliBbeA Uiis general end by making tint contingency ^^ y^7 > 
tb« ffbjM^of a qwcial or eolUteral limitation to tbe prior PT^'', VV^'^ 
|il«TCA, t§jM-^2) and eaQsing the eobeeqaant interest to !™". ^'*' 
arise on th» wme cMtingeoey, as a condition precedent, (§ ^'^ w. 
43, 13) by way of contingfint remainder, or « a sprioging *"!* -^Jf*^ 
ezeeuUwy interest; or whether be- makes that cMtingeDcy ^^ ^ '' 
tbftMibject of a mized conditionrand causes the prior inter- j^^g^^ 
est tct be defeated, and the subeeqiient interest to arise, on a^\ ug 
snob oontingency, by way of conditiooal lioiilatioB. Or, it j, . ' ' 
may appear doubtful to him, which of these two modes is 



the best. -Now, apart frotn any other grttt^ids qfprejir' ^ 



e^l4. 



«nee which other legal coosaquenoes mxy suggest for the °^ tw-w- 

one jmode rather than the otfter, itmay beobserred, 
S78 I. That if he is desirous of annexing a detarmi- 1- Where the 

nable quality to the prior interest^ for the sake of prior mterrat 
determining such prior interest on the contingency specified, shoulwbede- 
irrespectirely of the design of creating another interest in its |«rmm"'»« 
room, and be is desirous that such prior interest should cease "^ ^^v' • 
on that contingency; whether the subsequent interest should «2^„^'' 
be capable of taking effect or not; then,. the contingency (j^^ ,^bse- 
should be made the subject of a special or oollateral limita- ^^, j^^^. 

(nl See Feame 10, note (A). 

(0)Feame,3e3. ADdCo«JUr*(v.£7u«Un,Plowd.33; as stated, Feame, 393. 
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est be limiu tion to the prior interest, and the subseqnent interest should 
ed by vayof be limited to arise on such contingency, as a condition pre- 
TemniiMier. cedent, by way of contingent remainder, in cose the prior 
See & 34-48. interest does not' carry the fee, or of a springing executory 
See 6 13 43 ^ntef^st of the seventh kind, in case the prior interest does 
SeefelM. ''^^•^^^•^f^^- 
See^ 117,186,165. 

II. Where ' II. Bot if he is deairona of annexing a deter- 279 

the prior in- minable quality to the prior interest, for the sake 
KK^t should of creating another interest in its room on the contingency 
be determi' specified, and he would not wish the prior interest to cease, 
naUe, and a jf ihe subsequent interest intended to be created in its room 
Subsequent ahg^jd b^ incapable of taking effect ; thqi», he should make 
"* Wt* *'"'' contingency the subject of a mixed condition, and 
OTi^ f^r ^^^ '^* P"**"" i"'*''^^' **" ^ defeated, and the subsequent 
nwni nf'a * interest to ariso, OQSHch Contingency, by Way of Conditional 
Si condi- limitation. (See § 14, 148— B.? 

tion. These su^estions may be illustrated by the fol- 280 

lltuBtrations ^°^'"8 examples : If ati estate be devised to .tf. . 

' and the heirs of his body, till he becomes possessed of a 
certain other estate ; and on his becoming possessed of such 
estate, then,' to C for Hfe ; there, if ^, becomes possessed of 
the other estate, the first estate wilt cease by force of the di- 
rect special limitation formed by the words "till he be- 
come'' &c., even though C. be dead, in whose favour alone 
the property was to go over, by virtue of the contingent re- 
mainder to him. Whereas, if an estate be devrsed to tS. and 
' the heirs of his body ; but, if he become possessed of a Cer- 
tain other estate, then to C. for.iife ; there, notwithstanding 
it should happen that ^. had become possessed of the other 
estate, still, the first estate would Dot cease, by force of the 
mixed conditicu formed by the words "but if he become" 
&o. unless C. were tUive, in whose favour alone it Was to'go 
by virtue of the conditional limitation. For, in this case, 
there is nothing to cause it to cease, as to .4., but that which 
was to cause it to go over ; and as there was no one to whom 
it oould go over accordtDg.to the terms of the devise, it could 
not cease as to <>3. 



DigiLizedbyGoOglc 



ir. S. i.] OF EXeCOTORY INTERESTS. [§S81. [ 136 ] 



CHAPTER THi: EIGHTH. 

CCBTAJH CASES OT ABS0LI7TB AMD rKrXASIBLf TESTED 
IMTSKBSTS, DISTINStriSHKD FROM SPBINQIMQ INTERESTS, 
AND TBOH THK SECOND, THIRD, AND VOORTH CLASSKa 
Of CONTINGZMT REMAINDERS. 



SECTION THE FIRST. 

Case* where an Uncertain Event u matte a part <if the 

Description t^ the Devisee or Legatee. 
881 I. Where real or personai estate ia devised or [. Wbero an 

. bequeathed to such of the children, or to such ehild uncertain 
or individual as ^all attain a given age, or the children, &c event forms 
who shall sustain a certain character, or do a particular act, part of the 
or ' be living at a particular tin)e,(a) without any distinct original dc' 
gin to the whole class, immediately preceding such restric- ■cription. 
live description ; so that the uncertain event forms part of See ^ 283- 
the original description of tlie devisee or legatee. ; in. such 309, 
case, the ioterest so devised or bequeathed, is necessarily 
CODtingeul, on account of the person. For, until the age is 
attainea> the character sustained, or the act performed, the 
person is unascertained ; there is no person in rerum natura, 
answering the description of the person who is to take as ^ 
devisee or legatee. 

A testator devised hu estates at S. and S. to ttusleea, in Dttfeld v. 
trust, in case there ^ould be but one son of his daughter Dwfield, 1 
who should attain the age of SI jrear8,for such son, his heirs Dow & 
and assigns /or ever ; and in case there should be two or Cbuk, 268. 
more sons who should attain the age of 21, then, in trust 
for the second of such sons, his hairs and assigns for ever ; [ 137 ] 
and in case there should be no son who should attain the 
age of 21 years, then, in trust for such of the daughters (if 
any] as should attain that age, or, before that, be married 
with consent of the trustees, her heirs and assigns for ever.- 
And, after directuig his trustees to convert the residue of his 
real and personal property into money,- and invest the 
produce in the funds ; the testator directed his trustees, by 
and out of the rents, issues, and profits of the said estates, 
and by and out of the part or share of and in the said stocks, 

(a) Reevet v. Brymer, 4 Vee-. 692 ; as slated, 1' Rop. Leg. 509, ed. by 
While. See also Bennett v. iSn/motir, Ambl. 621 ; as stated, 1 Sop. Leg. 509. 
And See Deim. d. Radclyfe v. Bagikaw, 6, Durn. & East, 612 ; as staled, 
Feame. 346. note (A) ; and ^ 350, 
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funds, and securities, and the dividends, interest, and-aonnal 
proceeds thereof, to which any child or children of his 
daughter should be presumpUvtlif «Btitled, pay and apply, 
for the maintenance and edacation of any such child or 
children, in the meantime, and until his, her, or their share 
or portion, shares or portions, should become payable, sOch 
yearly snm and sums as to the trustees ^ould seem meet. 
And, by a codicil, reroking that part of his will which di- 
rected the sale of his residuary freehold property, the testa- 
tor directed, that the son of his daughter who should first 
attain the age of 21 years, should, on attaining such age, 
ctiange his name for that of Elwea ; and he devised to such 
son, on his attaining the age of SL years, and changing bis 
Dame to Eluxs, all nis freeliotd property &c. [meaning that 
directed by the will to be sold, and what he had subse- 
quently acquired,] and his heirs and assigns for ever. The 
testator's daughter had one son and four daughters, infanta, 
at the time oT the testator's decease ; and afterwards a second 
son was boro. The decree of the Vice-Chaneellor declared, 
that, under and by virtae of the will, O. T. ff. H. Duffield, 
as the only son of the testator's daughter at the time of the 
testator's death, took, upon the testator's death, a presently 
Tested equitable estate in fee, in the estates at S. and H., 
subject to be devested by his death tinder age, or by the 
birth of a second son ; and that, upon the birth of Henry 
Duffield, the second son, the said equitable estate of the said 
O. T. W. H. Di^eld, was devested, and the said Henry 
Jhiffield took a vested equitable ^tate in fee in the said es- 
tates, subject to be devested in the event of his dying, or be- 
coming neither the second nor only son, before he attained 
[ 138 } the age of 21 years; and that, under and by virtue of the 
codicil, the said O. T. W. H. Dujield, upon the testator's 
.death, took a presently vested legal estate in fee in all the 
testator's freehold property (except the said estates at S. and 
H.) subject to be devested, in case of his death under age ; 
but without prejudice to the question, how far such estate 
might be affected by his not changing his name on attaining 
his majority. The case was carried by appeal from the* 
Vice-Chance] lor to the House of Lords, in the first instance ; 
and it was there decided, in consonance with the unanimoos 
opinion of all the Judges, I. That the estates at S. abd H. 
vested in a second or only son, on his attaining 81, and not 
before ; or, in case of failure of such issue, in a daughter or 
daughters, on her or their respectively attaining that age,- 
or marrying with consent of the trustees, and not before. 
2. That the testator's other freehold ssUte vested in the son 
who shoQld first attain SI, on his attaining that age, and not 
before. 3. That until these estates vested, the rents aiid 
profits derived from them passed to the testator's beii at law^ 
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the residue of tbe tetfU^lor's estate not being def ised to any 
particular person; 4. That, as to niaiatenaoce, there beii^ 
two MDS tn&ntfl, tbe tnuleea sbonld execute the power, bjr 
applying put of the ruits and prqStsof the 'premises, first 
deviMd, for the maintenance of the second of such- sons, 
daring hie infancy ; ajid in case^uch second son should die an 
m&nt, the elder ooa. being an infant and an only son, the 
trustees might apply part of the rents and profits for soch 
only son's maintenance^ during hi? -infancy, atid whilst he 
centinaed an opiy son ; and that, in case, aAer the death of 
sueh second sod in hts^infancy, the testator's daughter should 
have a third eon horA during the infancy ef the first, the 
power'of the trustees to apply any part of the r^nts and 
profits to the mainienabce of the -first aijn, wtiiiid oea^e, and 
they-sbould apply part of tbe rents and profits for the main- 
tenance of soeb thinf SOD ; and That, supposiBg.lhBrewasaQ 
only son^ and^a daughter of the testator's l daughter, ufintar- 
Tied, and an- infanl, the trustees weuld not hare the power 
of applying any part ef the rests and'profits for the main- 
lenance of such dangtiter during her minority, hotd Chief 
Justice Best, ^ho delivered the answers of tbe Judges, ob- 
served, that it was ifflpossible ID say that the words of that f 1S9 ] 
will did QOt import conditions precedent; tiiat tb6 estates See ^ 13. 
Were Dot giTen to any'paxtkxilai children by Same, bat to 
siich~childreii.4S shouiaatiainthaageof at years; and until 
they had attaised diatage,Do one-completely answered the 
deact^rtiOT}. whtcb the testator had given of diose who v&ti 
to be devisees uhder his will; and; therefore, there va^ no 
person on whom the estates eould iiest. XI Do v 'fLCtarlcj 
314.) It had iKea argued from the words ." presumfftively 
entitled," that the perso^ so entitled took, a rested interwt. 
{ib. 304.) Sut his- Lordship, as well as Lord Eldeti, said, 
that those words Aowed that they did not take a vested in- 
terest; for, as the .former remarked, a presumptive- title" wo 
only a possibility ; a presumptive heir, obe whd will be the 
beir,if no oue haying a'pre;^rabt6 ctdimbe in existence 'at 
the time of tbd death of tbe person to whom the preaump- 
tite heir -stand* iti that tetatioo. (7ft. -315.) With regard 
to any general motives that might induce a leaning towards 
one construction rather than another, the Lord Chief Justice 
observed, ttfat 'the Jodges -tire^e always inclined to deciSe 
that estates were vested, because, among other TBaBoju,'"the 
rtgitts of -the. different members of &aiiUes not being asaer* '. 
tatned wfaild estates remain contingent, sueh families coO- 
linue in An unnttled statei which is often prodtictive of.itt- ' 
(X>Q7etiifince,.aDd sometimeftof injaryto them."' {Ib. 311.) 
Bot,«lhe stale of.theraiffiits of this-: family;" he added, 
''will not be ssoiwr 9etited^3>y'-the artifimaloiuiCrivaBoeof 
Testing and devesting the estaKcsy ihad'>r keeping (bera con- 
Voi. II.— 13 
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tingont unttt a final Testing of them can takd plaee, agran- 
bly to the dispositten~made by the.testator. How can it be 
■aid that' the aflbira of-a fitmify ara settled by vestiog ao 
estate in an eldest son, and devestiog when a second is born ; 
then vesting it in the second, and devesting iton the birth 
of a third son and death xif the eldest ; and by again resting 
it in a daughcerj when there are no sons, and devesting it 
a^in OD the birUi of a son?" (lb. 318.) His Lord^ip 
cited the case of St^hena v. Stephtna, M precisely in point 
Tudctry. . And so where a testater gave SOOO/. to trustees, in trust for 
Harrit, 6 his daughter E., foi^ hfe, for her Separate t»e ; and after her 
Sim. 538. death, in' trust to apply the interest for the maintenance of 
C 140 ]' - tdl her children asshould be livij^at her death, during their 
taoinorities ; and , on their attaining S I , in trust to transfer the 
same equally between them. But if E, should die without 
leaving any suoh child ; or leaving such, if such child, or all 
such (Silldren, sbonld happen to depart this life before at- 
taioing 21 ; then, to ^ansfer thfrsame unto soch cbiMreh of 
his son /'.,orof his daughters S. and M, iui should be llring 
at the death of B. without issue, or of the last of such issue 
imder SI. One of the daughters of B. attained SI, but died 
in EJi li&time. Sir L. Shadwell, V. C, held, tfiat the de- 
. ceased daughter of E. took no interest It was argued for 
bei admbiistrator, that as- no person was to take under die 
^ over, unless thsy were living at the de«th of £. without 
Btue,there was no gift'orer except on a ganetal failure of 
issue of E.) and that the otsewas within the principle of 
Perfect v. Lord. Curron. But the Vice-ChanoelloF ob> 
served, that a gift by will differs from the case of a trust 
declared by .a settlement; because, in the former, there -is 
Be Bttppositton that any peisons can be intended to take ex- 
cept those who aro-descrihed as lakers. That the wgnit 
« witfioat issue" referred to -the event befort described in 
tbo gift, over, namely, that of tbe daughter -dying witboot 
leaving any such diild^ and that the words "or of the last 
of Mich issue under' SI," referred to the other event de- 
scribed in the gift over by the wdtds "or leaving such, if 
sach -diildi or all sach children, shotild happen to depart 
this life before att&ining 21." And that this was manifest 
irom a gift of anoUier sum, where the testator, in using the 
wofd " issue," cleaj-ly referred to the children of K, and not 
to isspe generally, 
n.WbCTean II. But >>wheTe a testator devises or bequeaths S8S 

uneertain real or porsMial . estgte to a dass of persons, '•or 
"^ j^I^ ***^^ °^ *'^*'° *8 shall be living*' to., *' or the survivors," so 
an. tadepend- tfcat the circumslsnce of being alive at a particular time, 
2'"?^- forms tm independent, superadded, re'strictive deecription, 
■^j*" (inatead of forming part of one and tHe same origilwi de- 
"vnp<uxi. seriptMMi> and therefore of necessity rendering Ihf iatmeMs 
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cooliDgeul, B8 in ctaet Jailing und^r the last rule, vhere ft - 
devise or bequest is nude to such of » ctaw of penoiu a> 
tbail be ^iyiag &c.;) in such case, if at least there is no limi- 
tatioDorer iti the event of none of them Gorriviogtttw whole r i^t i 
class will take vested interests, ootwithsUiKlinK the supm-- 
added description, where they would take vested interests in 

the ateenee of such superadded description, and - 
283 where they are oil alive at the death of the tesia- 

' tor. And if the survivorship refers to the death See § 97-8, 
of the testator, they will take absolete vested interesfs, the 384. 

. SDpenidd'ed description beiug construed to be an 
884 ■ al^rnttive limitation of an irregular form. Btut if See ^ 128, 

the survivorship refers to a subfequent period, they ^ 84r6. 
will take vested ireteresta, subject only to be deveited ia fa* 
Tom of. the survivors, in case of the death of some one or 
more of tbem, before the period to w^ch the -survivorship 
refers, the sttperadded description being then ttonstrued to 
be ah irregularly formed conditional IJoutatiou. So that, in See ^ 148^. 
the last case, if all of theiu 9nrvive that period, the inlereMa 
of all of them will he changed from defeasible into absolute 
Tested. iateicflts; and -if all of them die before that period, 
tbeir interests will also become vested absolutely, and be 
tnotsmitted to Iheu representati^«s.(d) 

SECTION THE SECOND. t »* J 

Cata what the Ihohe or Bequest ha$ r^ertnee to a faturt 
»8gi or an Ukoxbtaut Event which does wr/ermpart 
. of the Dtaotiption t^the Zkvitee or LegalUf and tktre 
u so Indication of Vutit^., 

285 I. WnBfii; real orpersonalesti^te isdevised or I.Wlierethe 

bequeathed to a person, when or as soon qs he shall conditJooat 
attain a givea age, OE when an event shall happen which words are, 

(6) 9ea Browne V. Lord Kaijf on, 3 Mad. 410; %ai Stwgeu v. Pearton, i 
Mad. 41S ; staled v^ra,- and Belk v. Slack, I Keen, 28S. Butsee BaUmgdey 
V. Wills, 3 Atk. 319 ; and Smith Y^Taughan, 1 Via. Ab. tit. " Devise," 3B1, 
pl.33r BBStBted,! Rop. L^, 507, 511. As to the lime- la which survivonhip 
refers. Sir John Leach, V,.C., io Cripps v. Woleoa, 4 Mad. ig, said « that if a 
legacy 19 given to two or more equally to be divided between them, or [or, and] 
to the Burvivofa'or survivor of theta, and there be no special iotent to be fbund 
m the will ; the survivorship i« to bei referred' to the period of dirisioa." Thn 
mle is approved of by Mr. Jarmtm, as regards both nal and persons! estate, 
though, a^ he shows, it ia opposed to niaoy authorities. See his review of the 
cBsn, S /arm. Powv^I on. Dev: 780, &c. Bee also 9 Hop. Leg. by White, 384 
— ass ; and Doe d. Lang v. Prigg, 8 B> &C. !IS1, where a testator dsvisad to 
A. for life, aitd after her decease to the siirvtvisg duldpen of W. J. ud J^ W,, 
and their heirs, and it was held that the word <■ surririag" nfercad (o (be daath 
of the testator. 



DigiLizedbyGoOglc 



f us ] II. 8. it) AN OftlGINAL VIEW [§286— S89«. 

wben,asB00D may ttever occur at all, or. *at^«} or *op«D,(^ or flxina and 
as, aj, upon, after his attaining stuh age,'or the happening of ench eveat; 
from and nod there are no other words indicatiTe of an intent to con- 
>Asr. fot i. vested interest ; and Dolhiog, in Ihte form of the limiCB- 

8m ^ 390- tion iiaalf, to indicate an intent merefy to delay the vesting 
309. in possession or^njoyioent, and no disposition of the Inter- 

mediate income ; in such case, the interest of the dertsee or 
' legatee will be contingent until ha attains the age 
specified, or the event described has happened. S66 

L For, although.in this case the' person is ascertain. 
See ^ iSl. ed, yet the property ia only given to him at a fntare period 
which may never arrive ; asd the gift can no more attach 
Upon him before that period, than it could if the testator, 
continuing to live, were to defer making any devise or be- 
quest tilL SHcb period had actually arriv^. 

We iind this doctrine in the Civil Law : Si dies 287 

The doctrine a^)oeita l^ato noa est, prsesens debetur aut con- 
aTtbeCivi) festim ad eum pertinet, cui datum est ; ' adjecta; qnaravis 
Iaw. loi^ sit, si certa^ est, veluii ealendis Januariis eentetimia, 

dies quidem legati statim cedit: sed ante diem peti non 
fmtest. . At si incerta> (quasi eumpuiet erit, cum in/atni- 
. tiam nupttrit, cum magistratum inierxt, eum aliquid de- 
mum/ecerit) nisi temi^us^tionditiove obtigit, neque res perti- - 
nere, neque dies legati cedere potest D.36. S. SI. 
[143 ] Dies incertus conditioiieni in testavoento faciL £88 

D. 35. 1. 75. 

Dies iocertns kpp^lator conditio. D. 30. 1. 30, - SS9 
54. 
JVodbv. And it is supported by various decisions. Th,ns, fl99a 

8nMt, 17 where a testator, after .empowering ht« tnUtees to 
Yes, 39. ' ■ sell part of his real estate, if they should think fit, for pay- 
ment of deblsj legacies, and charges, directed them to invest 
. the proceeds in trust to pay the interest to his son T. ff., 
until he should attain the age of. 30 years; and, in case of 
fais decease before that ago, in trust for his children, and 
from and after his son ehould have attained 30, he directed 
his trustees to convey and a^ign aH such parts of his estate, 
not applicable for other the purposes of his will, to his son T. 
N., his heirs, &c.; it being his intention that his son should 
liave oo power over any part of his real or personal. estate^ 
except as aforesaid, uuul he should attain the age of 30. Sir 
. "W. Grant, M- R^ held, that as there wad no mention of the 
beneficial interest in the real estate, previous to the disposi- 
tion ol it from and after T. N. ^ould have attained the age 

(a) OnatoK r. Soiak,l Eq. Ca. Ab, 295, pi. 6 ; and CVwe v. Airlejr. 8 P. 
W. 20 ; a> stated, 1 Rop. L(«. 489. 
<») Atf v</wU,SSim. 625; and Htwlfr v. /wM, 4 Sim. 465 ; asstaM, 
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ofSOyeau; flnd as 7^ JV. mvet attauied 90;-fae iMver took 

the real Mtate oiidflr tb« will, ^t as the lieir at l»w, noU' - - 

withstanding the declaration that he should have no powei 

over any piart of the real or personal estate. 

Again, a testator beqaeathed » sum dT stock to hia tnw- Gordon t. 
tees, Upon tnist to stand possessed thereof for Z>. G., mAiLIU^kafoTd, 
be should attaia SS. He then directed them to transfer the Turn, 4i B. 
same to O. O. -vhen and so soon as they should think pro- S78> 
per; and ib case D. G. should die vithgut issue betbteje* 
ceiving the. bequest, the' same v«s ordei«d to siok into the 
residue. Sir Thomas Plnmer, M. R:, observedj that thet« 
was no direct gift to D. O. except through the medium of a 
discretionary tratisfejr, for which no time was fixed; and 
that if he^hould- die without iaaue befo^ such transferrlbe 
bequest was to sink into the residue; and that therefore ib.9 
vesting must in the meahtin^ be- suspended ; and, conse- 
quently, that the dividAods must await, the final dispesiiioa 
of the capital. 

. So Inhere a. testator ttequeathed to his wife the use of his ArJ t. 
furniture, &&, which he desired might be distribatedambngst Bawliiu, 1 
his children on the youngest attaining S 1 , at Uer a&d bis ex- ^i^- ^ ^■ 
ecutor's ^scietton ; .such part being, narer^eleas reserred ^^■ 
for her use as might be thooeht conrenient, and, at her dea^ [ 144 ] 
to be dtstriboted as above directed, Sir John Leacb, V. C., 
held, that three children who died under SA, did not take,in- 
aonnch as there was only A power to the widow and ^ecu- 
tors to distribute at their diatnetion certain. specific artkdea 
when the yojingest attained 21. - . 

And where a testator gaTe to *S., as soon as he, attained Kmgil t.- : 
S 1 » the sniB of SOOO^ -with interest ; Sir John Leach, Y . C, XaigJa, S 
held, that the expressed inteotion must prevail; and tbat^im^^- 
then was no gift either of principal or interest until <^. au ^^■ 

tained 21. i . 
SM IL ButadistinctionwouIdBeemtoexist,between II> Where '; 

devises of real estate- and legacies, where, instead the coodi- 
of the words** when,*' "at," "upon," "from and after," the tioo^ word* 

words "if," "in case," "provided," are. used. For, areifj^J**. 
S91 .1. 'Wbere a legacy is bequeathed to a persoh, I"*"***- 

. if,or in case, or provided ho shaJl attain a given l-'*"''^.*''"" 
age, &C.; the vesting of the legacy is suspended, just' in the ort^aoes. 
same way as if it bad been bequeathed to bin, when he 

should attain a given age, &c., or at^ or upon, or 
SS2 from and after his attaining such age &e.(c). (1^ As (1) PayaUe 

regards legacies payable out of real estate, it is out of real ' 
eonceived that they woutd be equally contingent, whether estate, 
the words "if," "in case^' "provided," are used, or the 
words "whao," &C, for the reasons given ina subaequent . 

(c) See 1 Rop. Leg. 490; and Elton v. Ellon, 3 Atfc.JM4,BS there slated. 
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8m §824^. pag«,mnl»tib[i>lo other cases where tbey are held 
(S^Pptyablc coDtiDgect. (9)And, aa regards legaoies payable £93 

' out of per- oot of personal estate, the subtle distinctions he- 
■onal estate, tween conditions, and those clauses vhich are termed in a 
proceding page iadirect limitations, in th^ originskl sense, and 
- the technical distinctions between the words "if," and "in 
esse," and " provided,"' were unknown to die Civil Law, bf 
which legacies payable out of personal estate are governed; 
and that Law therefore treats the words in question aa tan- 
tamount to each other, if not as entirely synonymous ex- 
pressions. 
ThedoctriBs Si Titio, cum ia annontm qttatuordeeim ettet ' S94 
[ 145 ] factva legaftum ftierit, et is ante quartum decinioni 
ofdie Civil annnm decesserit verum eat ad hsBredem ejus aon traorire: 
Law. quoniam oon solum diem skd et condition«m hoc legatum in 

se cotitinet,si alfectusesset annbrum quatuoidectm Nee 

interest utrum scribatur, .S't annorutn guattiorjUcim/detua 
erit: an ita. cuth priore scriptura per coodittoneiq tempus 
demonalratur, seqnenti per teoipus conditio : utrobique tamen 
eadam conditio est, D. 36..S..22. 

Koa solnm ita stipulari possumtis,' Cum mori- 296 
erU: sed eliam. Si rooKms. Nam sicuti inter 
biBe nihil interest. Cum vtneru, ant Si peoeria : ita nee fbi 
interest, Si motitrit, et, Cum. morierit. . D. 45. I. 4$. § 9. 
8. In the a. As regards real estatd, 

case of real mj Whel« a devise is made to a person, pro-' »99 
*?^^ Tided he lives to attain a given, age, &c., so that 

ihn wt»d" " **** conditional expressions do not precede, but follow the 
" '"uw" ^8™* ! *"^ there is no limitation over in the event of his 
foSmra the ^'^ attattiing soch age, this is a condition subsequent, giving 
jgyj^ ^ the heir of the testator a right of entry in case of (be «vent 
there is no of )>>* i^^^ attaisbig the age specified, itistead. of ^being a 
limilHlion condition "precedent, suspending the vesting of the estate : 
OTCT.' " for the word "provided" is one of the three technical 
'See§13,13,-'*'oi^9 which propriQ vigore import' a condition' sabse- 
l5 19, quent. 

S Where (3) But if there is a limitation oferin the eretK ' 297 
word of the devisee not attaining the age specified, the 
" provided" words <* provided" &c' are a condition, in the widest sense 
fellows the of the term, of that kind which is Jtermed, in a preoedii^ 
devise, and page, an irregular special or coDatsral limitation, the offset 
there is a li- of which is to put a termination to the estate, in the event 
"''''**''' ' of the devisee not attaining the age ^>eeifi«d, instead of 
2™'; _ , _ beihg a condition precedent, suspending the resting of the 
Sf-V'**- estate. 

fSlWbere (^^ And where real estate is devised to a person ft98 

flieword"ir' " '" ^^ " ''* '*'®" ^^ ^*"'" attain a given age, &c., 
or the words "° ^^^^ '^^ conditional expressions follow the devise, and 
11 jg caae » 'there is no limitation over m the opposite event ; it is oou< 
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ceired tbat thia would be a coodition, in tha widest ssoae of follow the 
the term, of tbat sort vHich is termed ip a preoedisg fMga devise, 
a regular Special or ooUatecal lioiHation of the indirect ktqd. See § 7, S4, 
cfiasiog the cesser of the estate, ia the event of the deriaee 88, 43. 
not attaiiung the age speci&e^, instead of a coodition pr^ce- See ^ IS. 

dent suspending the vesting of th^ estate. 
S99 " It is c^Hamfrom Springy. .Csaar, EduHirdar. [ 146 ] 

Bammpiid, and BromJieM r. Crmoder, that this See^ 861. 
is the case where there is a devise over. in die opposite 
event .And, even frhere there is no ^uch devise over, it is 
conceived that the same congtriKtion would prevail. For, 
if these words are eapable of that construction where there 
is a devise over, it would seem equally clear that they are 
capable of the same construction where there is uo such . 
devise over. And if they are capable of that coostructioft, 
it would seem that it ought lo hk adopted ; -because ap in- 
tei:est, shall, if possiblt^ be consideted as vested, rathet than ^ § 900-0. 

contingeoL 
300 True it ie, that the word " if," and the words " in Dinincfion 

case," are directly eonditjonal, asd consequently Jietween Ae 
taight at first wght appear even more directly and neceasa- ""P|°^ °'".5l* 
rily to import acondition precedent, than the words ''when," ***r|^." 
"at," "as sooii aay "apon," "IVom andalte;," which ohly '""' w"*^ 
imply ft condition, and yet o&«i denote a condition prete- °^.* ""z e 
■ debt {See § 285.)' But,, condUions, we must remember, {^ ^^^ 
may be either precedent or subseguent, either suspeoeire or „ ^u^ n 
destructive. (See § is, 13.) And although tbe words "if' iiBaaora 
and " in case" are indeed more directly and necessarily con- „,» « ^^ 
ditionaJ ; because they properly import contingency, where- » moa,'* 
as the words " when," ^< at," "upon," "aasoona3,"."iirom "fmn and 
and after," abstractedly regarded, do not import contingency after." 
to any greater degree than they impoTt.ceitaioty; yet, the 
words-" if" and " in case" are not so directly and necessarily 
suspensive, in their in4>oit and operation, as the woroi 
"■when," "al," "upon," "as soon aa," from and after," 
which are necessarily suspensive, either of tbe ownership, See §46, 50, 
OT of the possessioa or enjoyment. 

It may be shown, independently of the leaning towards 
vesting, aoid. of kay such decisions- aa thosejo which allnston 
luMJust been made, that the word "if," and the w<xds«ia See §-399. 
case," are, in theirawn nature,«apable of a Hon^o^enaive, 
and yet a conditional operation. For, a devise to a panoo 
if or ia case he shi^ll live to attain a^ren age^ is capable 
of being interpreted, (aa it was in ftct in EdtpariM ▼. 
Hammond^ and Bromjield ▼. Oowder,) without dcnng 
any violence' to lEttignage, to.nwan an immediate devise 
to him, provided, or upon the slippositioii or condition, 
jthat be shall iheieafter lire to attain the Mquired age. Ai)d [ 147 3 
tbe same construction maybe &if^y adopted, where thenb- 
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ject mstttr of tho condition is tbe sustainin^f a certain char- 
acter, OT th« performance of k particular act ; though, in 
these coses, such a construction is not qnile 00 easy of appli- 
cation, as in the former case. The words in the former casa 
amdnut to tiie same thing, aa if.the'wonla had been,if he 
shall continue to Uve till he shall attain such an age ; and 
these words are as obvioiisljr non-suapensive a^ the words to 
■2., and ^e heirs of bis body, Lords of the Manor of Dale, 
See&13i34t '^^^^ i"^- being Lord of the Manor at the time) of course 
36, 84, 43. are not a condition precedent, but words constituting a limi- 
(atbn, amounting, in eflect, as tbey do, to the same as a de- 
See^ 41, vise. to ^. and the heirs of bis body, so long n tbey shall 
continne to be Lords of the Manor 6f Dale. 

On the other hand, tbe words "when," "at,"- "upon," 
"as soon as,'' "from and after,'f are not capable of this noD- 
tuspenstre, and yet, at Ihe s^me time, conditional operation. 
For there iis no condition eicept that denoted by the period 
to which they refer'; and that period is -a future period j and 
there is no gih except at that future period. Of codrse theM 
words may be construed to mean the same as the word "if," 
or the words « in case." But such a construciton would 
not be a &ir interpretatiou. It would not be a constrnction 
' of words according to one sense which fh^y will naluradly 
bear, in preference to another sense which is merely their 
primi facie iniport, as in tbe case of the abore-mentioned 
construction of the words "if," "in case:" but it would 
amootit to a conjectural translation of the words ** when," 
"at," " upon," '* as eoon as/* " froni'aod afterj'' into others 
of a diSbrent meaning; unless there were some- expressions, 
Htdepeodeot of these words, indicating an intention to con- 
fer a Tested interest on the devisee, and depriving such 
words of their proper suspensive sense. 

[ t48 ] SECTION THE THIRD. 

Casta vJhire a Ikviae has ri/trfnce to a Time or Event 
■ CEKTAIH, and there are' no Indications qf, or Ground* 
for auppoting, an Immediate Vetting. 

■ ■ Wbxrc real estate is devised to a' person at a 901-8 

fatnre period, and yet not by way of remainder, ir " 
tnatters not, as regards the vesting, whether that period is 
sore to arrive or net. If the vesting would be sospended, 
according to die role in the preceding section, in case tbe 
event wne contiogent, the vesting will be equally tmwperiA- 
ed, though tbe event may be one that is aore to arrive. 
Tbe only difference is, tint, in the former, casej the interest 

Bee§T5,75a, isa certain execntorjr iaterestr whereas, in the latter it is a 

94-e, 90-1. oonttn^ot exeeatory interest 
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SECTION THE FOURTH. 

Cases where a Devise or Bequest has reference to a future 
tSge^ Time, or Event, sot forming part of the Original 
Description qf the Devisee or Legatee; and Ihefe abs 
Indications qf, or Grounds for supposing, an Immediate ' 

Vetting. 

OBHERAL ntoFosrrioN. 

309 Wherb real or personal estate is derised or be- Se« ^ 79-81. 
queathed to a person, and though the vesting in 

right or interest at £rst sight appears to depend upon the 

atlainment of a given age or upon the arrival or occuirence 

of an event or time which is sure to happen or arrive, oi,in 9ee"^ 841 •<. 

the case of residuary bequest without any limitation over, 

upon marriage ; yet, if the attainment of such age, or the 

arrival or occurrence of such event or time does not form 

part of the original description of the devisee or legatee, and See % 281, 

the suspensive expressions are of such a nature, that they 36S. 

may be construed to refer, not to the vesting in right or See ^844. 

interest, but to the vesting in possession or enjoyment ; and 

it appears, from the form of the limitation, when more close- See k SI**- 

ly considered, or from the intermediate disposition of the 

properly, or from other passages, to be probable, that it was [ 149 ] 

only intended to delay the vesting in possession or enjoy- See^ 838<0, 

ment ; in such case, the suspensive expressions will be refer- 840, S40b, 

red to the vesting in possession or enjoyment, and the inte- MS. 

rest of the devisee or legatee will be actually vested-in right 

before the age or period specified. 

. SPECIFIC RULES. 

Rdlk I, . 

Where the Time is not annexed to the Gifi Useff. 

310 If the testator does not annex the time to th« 
davise. or bequest itself, but merely to the payment; 

possession, or enjoyment; or,inotherwords,ifhe firstmakes - 

a devim or bequest unconnected with the attainitient of any 

particular age, or the arrival of a future period, aod then, 

by A distidct sentence or member of a sentence, directs, that 

(ha devisee or legatee be let into possession or enjoyment, or 

be paid; as soon; as, or ^wben he shall attain, or at, a given 

age, or whsD- some future period shall arrive, which must See ^ 843-8. 

arrive,(6) or on his attaining or from and aftw such age, or 

the arrival of such period ; the devise or bequest confers an 

(b) 1 Rop. L^. 486, 486, ed. by While ; and Alkiiit v. Hiec«du, 1 Atk. 500, 
as (here stated; 

Vol. II.— 16 
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ioterest immediately rested in r^ht, but not to take effect in 
possession till ibe age or period specified : of, as ^e phrase is, 
with respect to a pecuniary- legacy, it is, in such case, debitum 
in prstsenti, Mlvendum in fuluro. And this is the case 
even where there is a limitation over is case of the death of 
the devisee or legatee before the given age or period. 
l.Tbesppli- I. This distinction, as to the effect of disannexr 311 

eaiioa of the jng the future period from the gift itself, is firm- 
distucttoo to ]y established as regards legacies payable out of persanal 
'^'^■Py estate. 

aUe gut of . „ An tiently legatory mailers arising on personal 81 la 
P^'^"" estate, were solely under the jurisdiction of the 
which are Ecclesiastical Courts; and the decisions of those Courts vera 
ODvemed bv '®g"'*ted by the Civil- Law :" and when by degrees Courts 
r 150 1 of Equity took cognizance of them they adopted the same 
IheCiTU ru]e-(c). 

La,r, The distinction in questiop appears in the fol- 318 

Doe^ine of lowing passage of the Civil Law : — 

tbe CivQ Ex his verbis. Do, lego ^lis Severinee filise, meee, et 

- LaF> . Secundee decern : quas legata accipere debebit, cum ad legitj- 

mum statum pervenerit : non conditio fideicommisso, vel 

' legato inserta, sed petitio in lempus legitime eetatis dilota 

videtur. Et ideo, n ^lia Severina filia testatoris, cui lega- 

tnm relictum est, die legati cedente, vita functa est,ad hsre> 

dem suum actionem traDsmisit ; scilicet iU eo tempore so- 

' lutio fiat, quo Severina, si rebus hamanis sabtracta dod 

fuisset, vige«mimi quintum annum setatis implesset. C. 6. 

53.5., 

''This distinction has also been supported by 313 

numerous deci8ions:((^ 

Grant v. Thus where a testatrix bequeathed her residuary estate 

Grant, 3 Y. to her adopted daughter, and, in a subsequent passage, she 

A; C. 171. tlirected the daughter's property to be paid on the day she 

should attain 35, and not tilt then ; unless she should marry, 

her whole property then to be settled upon her and her chiU 

.dreo. It K^as held that the daughter, having attained 81^ 

- was entitled to the income of the property. 

BUat V. And so where a testatrix gave her residuary estate to 

Burgk, 2 trustees, to accumulate, snd to stand possessed thereof and 

Beav. 221. of the accumulations, in trust for all the children of J. B.^ 

(c) Butler's Note, Fearne, 652 {g), 11. 

\d) See Cases staled, 1 Bop. Leg. 479 — 180 ; Damely, Bolger r. MadteU, 
tf Ves. 509, where the period was the attainment of SI ; Jaclaon y. JaekioH, 
I Ves. Sen. 217, where it was at another's death ; Sidney t. Yaughan, 3 Bro. 
Part C&. 264, where it was at the end of an apprenticeship ; GaHcett v. Har- 
HMKf-6 Ves. I6Si 11 Ves, 489, where it was after the leelizatjon of tbe assets; 
•AmtI T. A'werc, e Ves. 666, in note; and fauUencr v. floZfu^nvorti, ft Ves. 
6SS, where it was after a sale of lands ; Entieittk v. Markland, 6 Ves, -666, in 
note i and Sitwelt v. Barnard, A. 622, where it was after a purchase of huids. 
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ottiet than T. S. B., and to be paid on attaining 33 ; irith a 

gift over, in the ersnt of the death of all the said children 

under 83. J. B. had three children ; tvo born in the life- £ 151 J 

time of the testatrix, and a third ^. fF. B., who was born 

afterwards, and attained 83.- Lord Langdale, M. R., after 

Temarking that there was indeed a gift over in the event of 

the children dying under S3, said that a gift in terms which 

import a present vested interest, with a postponed time of 

Eayment, is ttot made contingent by a direction to accamn- 
ite till the time of payment arrives; and that there being a 
general description of a class, and vested interests given, and 
another child bom before (be period of distribntion, sochr 
ether child most be let in to claim a share iji the property. 

Three observations must here be made : 
S14 (1) It must be carefully noticed, that where ObewvationB 

there is no gift but in a 'direction to pay or trans- oo 'he fore- 
fer(e) or 'divide, among .several per8ons,(/) at a future ff""^™™* 
period; though the future period is annexed to the payment, C^'- 'I* "^ 
possession, or enjojrraent, yet it is also annexed to the dfl- "'^'* , 

vise or beqtiest itself. For, in this case, the direction to pay ^^ jT 
or transfer or divide, conatitutea the devise or bequest itself; ■« but ;„ ^ 
and, therefore, the vesting in interest is postponed, and not ^[ection to 

merely the vesting in possession or enjoyment. ra.y &c. 
315 (8) Prom cases where the future period is an- ,„. '^.^ 

nexed simply to the payment, possession, or en- ki_~ y, 
joyment, we must be careful to distinguish those in which ^^^^^^ where 
there is both a gift, and also a distinct direction as to the ^^^^ future 
payment, possession, or enjoyment, and the ftiture period period Ib 
18 really, though perhaps not apparently, annexed not only uiDexed, 
to the direction as to the payment or posseBsion,.bi]t also to both to the 
the gift itself, and consequently the vesting m interest is payment, 
postponed. posBeukai, 

or eojoyment, and to the giDitaelf. 

In tlie case of Kevern v. Williama, the future period was Knem v. 
annexed simply to the payment or possession.. In that case, WUiianu, B 
a testator bequeathed his residuary estate to trustees, in Stm. 171. 
trust for his wife, for life, with power to sell ; and, after bei 
decease, to preserve the then remaining part of his estate, 
or the produce thereof, to and for the use aiid benefit of the 
grandchildren of his brother, to be by them and each of them [ 158 ] 
received, in equal proportion to the effects in hand and 
remaining, when they and each of them should severally 
attain 25, and not before. Sir L. Shadwel), V. C, held^ 
that the.payment alone was postponed till they should at- 
tun 25. 

(e) Ltahe v. XofrmwM. ^723 ; Murray v. Taturtd, 10 Sim. 485. 
. (/) iSiautvry v. Read, 11 Ves. 76.. 



.vCoogIc 



[ laa ] II. 8. iv.] 



AN ORIOINAt VIEW 



[§9I5. 



Porter t. But, where a testator gave annnities lo his widow and 

Fox, 6 Sim. son, and directed that the surplus income of hia real and 
486. personal estate should be invested in stock, and the divi- 

dends accumulated, and to be end remain assets for improve- 
ment, for the benefit of such surriving child or children as 
after-metUioned. And he directed his trustees, aOer the 
death of his widow and son, to sell his real estate, and io- 
Tflst the produce in stock as aforesaid, to be and reoiaia 
usets for improvement, for the benefit of his grandchildren 
and his nephew T. 0., and to be distributed in mannw and 
form following, that is to say,' as they should become of the 
age of £5 respectively. It wa^ argued, that there was first 
a gift of the property, for the benefit of the grandchildren 
and T. 0. ; and then the time for distribution followed, In 
a separate sentence. But Sir L, Shadwell, Y. C, said Uiot 
the distribution was part of the gift. 
Distioction At first sight, it may appear impossible to distingui^ 
belireeD this case satisfactorily from the preceding ; but on a more 
Porter y. attentive consideration, it will be observed, that the words 
Fox, and «in manner and form" &c,, are capable of being connected, 
Kevem r. not only wilh the words immediately preceding them, i. e. 
WiWamt. . ■ (he words « and to be distributed," but also wilh the.other 
' antecedent words, "to be and remain assets for improve- 
ment for the benefit of my gnndcbildren apd my nephew 
T. 0." Ifthe words of distribution bad not been connected 
w'Hii the previoos words, by the word "and," the subse- 
qaent words, "in manner and form" &c., would have be- 
longed exclusively to the next preceding words 'fto be 
distributed ;" just as the subsequent words in Kievem v. 
fFilliama, denoting the time of payment, belonged exclu- 
sively to the next preceding words " to be by them and each 
of them received." Again; the surplus income, during the 
lives of the widow and son, was to be "for the benefit of 
such surviving child or children as after-mentioned." The 
[ 153 1 surviving children after-mentioned were, in a subsequent pas- 
.sage tothoseaboverecitedjexplainedtobe, those who should 
live to attain 25. Now,. as the surplus income, during the 
lives of the widow and son, was not given till the cla^, or 
one of the class at least, should attain 25 ; so, it was to be 
supposed that the produce arising from the sale was in- 
tenaed lo be disposed of in the same manner. And accord- 
ingly, we find, not only that the words denoting the time 
of distribution are connected with and form part of the 
antecedent gift, as already shown, but that the testator so 
disposed of such produce, in subsequent clauses, as to ex- 
, elude, from a participation in the properly, every meniber 
of the class who died under S5, except the last survivor. — 
It has been ttiougbt the more requisite to endeavour lo dis- 
tinguish (bis case from that of Kevem v. fViUiams, as the 



DigiLizedbyGoOglc 



II. a 17.] OP EXECUTORY INTERESTS. [§316—380. [ 18$ ] 

learned Rflport«r slates tliat it was earried by appeal before 
Lord Lynahurar, C, and His Lordship directed a case to be 
made for the opinioQ of the Court of Common Pleas, 
though, before the case was ai^ed, the suit was com* 
promised. 

316 ' (9) The distiDction aboTe-mentio&ed as. to the (3) With le- 
disannezing the time Irom the gift, t baa been held feienoetothe 

by some eqnity Judges, altogether without fouDdatioB, and chancterof 
by others it baa been- treated as too m&ned.{g) And it is the distinc- 
expressly stated by, or may be collected from, all, or almost ^^ '> which 
all the authorities, that it is a rule exclusively applicable to ^ commonly 
legacies payable out of personal estate. ^Bapprored 

317 - Bui, when carefully considered, it is conceired, f^j . . 

that the rule will be seen to be Dot " a mere posi- h"t ■& m 
tive rule " of the Civil Law, or a subtle « refinement," but I^JJ^c^T^ 
a distinction founded in the intention of the testator — in one BQioQ^maDv 
among Beverai kinds of indications of an intent merely to indiM^iotisrf 

postpone the actual possession, the teatator't 

318 This is well put by the learned Voet: — Dies in- inientkHi. 
certua conditiouis loco habetur, et ad htinc diem Quotaiioa 

ineertum plat» reduci debet eetas certa, qufi testator legata- fnm Toet. 
lio legatum^ prsstari votuerit, ...... nisi dies incertna mo- 

randee tantum solutionis gratia adjectua sit : quippe quo cam. 
statim a morte testatorts legati, dies cedit, ac legatario ante 

diem moriente, legati ezpectatio ad hcereideg transit , 

Qnando autem dies talis incertua conditienem £ftoat, aut e { IM ] 
contrario tatitummorandfe solutionis grati& adjedtis intelli- 
gatur, voluntatis queestio est ; et si quidem ab initio dies in- 
certua pubertatis majorennitalia be. adjiciatur- legato uno 
verborum complezii, vduti Titio, cum ad leeitimam tetatem 
pervenerit, centum do lego, credendum in dnbio tnagia est, 
diem inoertum conditiouis vice a testators appositum esse, 
ac ob id impedire legali transmissionem ; sin diversis ora- 
tionibuB, veluti Titio centum lego, quie ei prsBstari volo, ctun 
ad puberem asiaiem pervenerit, diem pubertatis polius mo- 
randfe solutionis gratifi addidisae testatorem, quam legato, 
quod ab initio pure datum erat, conditionem inseruisse, 
pnesumendnm est. — Voet. Com. ad Pand. lib. 36, tit, S, 

sec S. 
SL9 S. Regarding, then, the distinction as founded in g. Amiica* 

the intenfion of the testator, it is conceived that a tion or the 

aimilardistinctioniaeqaallyapplicable to real estate. disiiacti<»i to 
3S0 It would seem that there can be no doubt what- real estate. 

ever, that if real estate were devised to a person, 
with a direction that he should be let into possession of it at 
81 or some period that ia sure to arrive, which would be an 
aoalogons case, that he would take a vested interest. In- 
deed, so great is the leaning in favour of vesting, that it See ^ SOO-V. 



{g) Sir W. Grant, M. R. in Hatupm v. Graham, 6 Ves. 345. 
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vonld appear that irords &r hiss strong, would have the 
effect of veating the interest. 
Amw V, In a case vhere a testator directed the residue of his pro- 

Poviden, 1 petty to be iurested in land, and girento his grandson, who, 
Eeu, 186.,- Dy a subsequent clause, ^aa "not to be of age to receive 
this " until he attained 25, and to be entitled to hint and bis 
male heirs ; Lord Lmgdale, M. R., held, that* the devise 
took an immediate vested interest, subject to be devested, if 
be should not attain 25; and that the rents and profits 
were consequently applicable, to bis benefit during his tni- 
nority. 
8. Non-ap- 3. But ■'the distinction in question does not exist 321 

plication 0f in regard to charges on real estaIe.(A} 

LL55 ] Mr. Cox, in his note to Tht Xhtke </ Chandoa 322 

I distinc- v. TaiAot, 2 P. Wms. 618, says, that « with "re- 
tion to meet to all interests arising out of land, whether the land be 

charges on the primary or auxiliary fund, whether the' charge be made 
real estate, by deed or will, as a. portion or general legacy, tor a child 
or a stranger, widi or without interest, the general rule is, 
that charges upon land, payable at a future day, shall not be 
raised where the party dies before the time of payment.*' 
And in support of this proposition, he refers to a multitude 
ofcases. 
The non-atK The refusal to apply the distinction of the Civil 38S 

plication or Law to cases not directly governed by it, as to 
the distinc- diarges on real estate, would seem, at first sight, to be a n- 
tion to flection against its soundness, when applied to real estate > 

cbugea on itself, or to legacies payable out of personal estate. But in 
real eitate, IB fggjjty this is not the Case. Several reasonsTnay be assign- 
no reflecliMi ^ fo, refusing to adopt the rule of the Civil Law, hi regard 
■*^^ '" 10 charges, by deed or will, on real estate. 
R^wM^or ^^^ Where a legacy or portion charged on real SS4 

the non-ap- ***'*» •* *° ^® P**^ ** * certain age, the money. ' 
plicatioa given-is not in existence at any lime prior to the period ap- 
thereof- pointed for its payment : the arrival of such period is,' as it 
namely, were, that which is to call it into being: and therefore, there 
(1) Noo-ex'. can be no gift except at the time for payment; for, that 
iaienoe of the which is not in egie, cannot be given as an immediate gift. 
mODeybelbre And hence, alhough there may seem to be, and there is, in 
the future - terms, a prior immediate gift distinct from the time of pay- 
period, ment, yet, in reality, in this case, there is no gift but at a 
future time. And consequently, the principle of the Civil 

(k) PmeUtttv. Ptwlat, I Vem. 321, affirmed by the House of Lords ; Snulk 
V. Ssuli, 2 Vem. 92; Ytattt v. Pkettiplaee, 2 Vera. 416 ; Prec. Ch. 140; 
Jmimgt V. Lodu, 2 P. W. 276 ; DtAe of Oumdoi v. Taibol, 2 P. W. 603, 
612; ProvM v. Abingdw, GawUr v . SltMdenneke, 1 h. C. G. IW, va ai^ -, 
Harriton v. Naylor, 3 B. C. C. 108; 2 CoX) 247; as stated, 1 Rop. L^. 653-^ 
6S9. 
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Law mle haa do application whatever to logaciea or portioiu 
payable out of reaJ estate. This, it w submitted, constilutM 
at OQCfl a sufficient reason for the noQ-ad<^tian. of that rule 

as to charges of this kind. But, 
3£5 (2) The charging real estate with legacies, majr (3) Favour 

amount to a partial disinherison of the heir at law; shown to Ae 
and he is never to be disinherited, except by express words bar. 
or neeeasary.iinplicatioii. And hence, as between the heir 
and the tepreaemative of a deceased legatee, the mere an- [ 156 ] 
Dsxing of the future period to the time of payment may not 
be regarded as a sufficiently clear indication of intension, 
that the legacy itself should not be contingent, and that the 
heir should be under the obli^tion of paying it, thongh the 
legatee should not attain the given age. 

In Toumay v. Tbumay, 3 Ves. Sen. 864, the Lord \' 

Chancellor expressly says, Uiat, in such cases, the portioD 
moks « in. favour of ^le heir, and fbt the benefit of his inher- 
itance." And -'the same reason is assigned by Batler.(j) 

It is right, however, to add, that, 
326 (3) Lord Hardwicke, after observing that the (8)Tbecom. 

Court had never gone upon the ground that the mon law is 
heir was a favourite with a Court of Ekiuity,'or that the adhered toin 
Court would go as far as it can in keeping an estate free ^^ "^'^ ^ 
from incumbrances, said, that the true reason was this-^* in ^''^• 
the case c^ lands, the rule of the common law haa always 
been adhered to : as suppose a person should covenant to 
pay iboney to aaptber at a future day; if the covenantee 
die before the day of payment, fhe money is not due to his 

repre>entative."(*) 
SS7 4. ' " It sometimes happens that legacies are 4. The vp^ 

charged on a mixed fund, that is, both on real and- licalioii of - 
personal estate ; in that ease, the personal estate is consider- ibe diftiiic- 
ed to be the primary fund, and the real estate to be the anx- ^on to lega- 
iliary fund, for the payment of the legacies. So far as the ^« chained 
personal estate will extend to pay them, the case is governed^" " mized 
by the same rules as if the legacies were payable out of """■ 
personal estate only ; and so far as the real estate must be 
resorted to for the payment of the legacies, the case is gov^ 
•rued by the same rules as if they were charged on real 
estate only. JDute of Chandot v. TaOot, 2 P. W. 601 ; 
Ftouw v. Abingdon, 1 Atk. 4S2."{t) 

Rule II. . ~ t 157 ] 

WlwTKthirt u a Gift tff the Whole Intermediate Income. 
S88 ■* Where the testator gives the whole of the in- See % 86T-9. 

termediate income of real estate, or of personal 

{i) Butler's Notes, Co. LiU. SST a, (1); oad FearDe, 663, {g), 11. 
\k) 1 Atk. 486, aa quoted, 1 Rop. Le«. 556. 
\l) Bullet's note, Feame, 662, (g). III. 
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eafate not arising from a chai^oa real estate, to the par- 
K>D to whom he devises or bequeaths such estate, oq the 
attainment of a certain age, but the attainment of that age 
does not form part of the origiDal description of the derisee 
or legatee ; the interest of the devisee or legatee is vested in 
light before that age, even though there is no prior distinct 
gid — ne express gift except at that age;(»t) it being consid- 
ered that the testator merely intended to keep the devisee or 
legatee out of the possession or enjoyment until he sboald 
hare become better qualified to manage, and more 
likelf.totakeduecareofthepropeny. But,88vre 3S9 

have already seen, the gift of interim interest will 
Dot be sufficient to vest charges on real estate. (n) 

This gift of the intermediate income would seem ■ 330 
to have been considered asan indication of rest- 
lag by the Civil Law; 

Cnm«b hseredibus alumno centum dari voluisset testator, 
eamque pocuniam ad alium transferri, ut in annum ricesi- 
mam quintum trientes usuras ejQssumms peiciperet alum- 
nus, Bc post earn' eetatem Sortem ipsam: intra ricesimum- 
qointam aannm eo defuaclo, tranamissnm ad hsaredem 
pueri fideicommiasum respond! : nam certam ratatem aorti 
solrendffi pnestilatam rideri, non piue fideioommisso relieto 
conditicmem insertam. D. ^6. S. S6. § 1. 

That the gift of the interim inconis is an iodica- - 331 
tioD of immediate resting, is also established by 
numerous dedsiona. 

In one case, indeed, where a testator gave i?. B. the- 
diridends on 500/. stock, until he should arrive at 38, at 
which time she directed her executors to transfer the prioci- 
>al to him; Lord Loughboroi^h, C, held, that the legacy 
lid not rest till SS,- His Lordship observing that diridfrnds 
are always a distinct subject of legacy, and capital stock 
another sobject of legacy; and that there was no gift hnt in 
the direction for payment, which only attached upon a per- 
son of the age of^3S. 

Bnt this has been oremiled by many eubsequent de- 
cisions. 

A testator derised an estate expectant on the decease of 
his inother, to trustees, to receire-and apply the rents for the 
maintenance, education, and advancement of six of bis chil- 



(m) Gooddtle A, Hapeard v. mUby, 1 Burr. 228 ; as stated, Feame, 345. 
See also Fontreau v. Foneriau; 3. Atk. 645 ; Hoalk v. Hoath, 2 B. C. C. 4 ; 
WtdeoU t. Hall, 2 B.'C. C. 805 ; and' 2 Menv. 386 ; cUid Dadtm v. Hag, 8 
B. C. C. 404, 409 { as stated in fioper on Legacies. See also Murray v.- Ad' 
_de«hrtmk,.i Russ. 407 ; staled § 654. 

(n) Gavkr y. Slandtrmeke, 1 B. C. C. 106, in note; asatated, 1 Rop. Leg. 
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drsD, whoBi be named ; and inamedialely tfn E, (the young- 
est) attajniog SI, then, he devised the same to hit Aid six 
diildren, and ta the surrirois and Burriror <tf, them^ their 
heirs and foaigaa, a» teaaals in commoiL One of- ttffi aix 
. cfaildfAn died in the teatator's lifeliun, aad Ti, another of 
Miea^died before B. attained 21. It was held that T. had, 
at the tioM of his death, a-fee aimple estate in eae uqdivided 
fifth^vhich desoeodfld to his heir at lav. 

A^in, a teatatw gave his three granddiildren 900/. «tD^ Hmnmm v. 
apiece, when they snould respectively attain their ages of firafttm, 6 
31, or dajM Jof marriage, provided it was with consent 9f tiis Yef. M9. 
ecetotors; and he ^ected that the interest should be laid 
dutfbr tlie benefit of his grand<;hildieD until Sl~or marria^. ' 

One of them died at the age of nine. Sir W. Grant, M- ^., 
held, that she took a rested togacy. - His Henonr obaerred, 
that the word " ■krhen," ^.refeired to a period of life,Btaad- 
iog by itielfand nnqualtfied by any words or ctrcnmstaitces, 
is a wotd of QonditioD ; for, Jt is joat .the same, in speaking 
1^ ,aa . uqcertaia evea^ wttetjier we say " whe^" or "if" it ' . ' 

shall happMi, [that is, the word " when" is Mrtainly norten See-§ SOO. 
smpeBsive than the word " if"] ; and that anch is the dotv 
triae of thaCivil'LaVjfcQiawtuchourtules as topecnoiafff 
legacies were borrowed. (6Ves.S43.J That the judgteot 
in Minf't. Wb^d, which implies the xeverse, asTepoitM, 
must be resided as iuaccuiate. That the-tmiy cases aHuded 
to in (bat case, are cases of real estate, where it was evident 
that only the payment was postponed for a particular pur- .- ■' 

|MMc, sacsely, in order that the devisee might not have the : [ 1#9 J 
posaosaloa- and maaagem«U until, at, as- in OoodiitU r^ - 
^kithy,ia\^ D9t V.Lea; or for the paymentof dsbtsias Hi 
Boratton*t CaSe ; or for the benefit of a third person, as ih 
Manfielil v. Dugard. That if those cases therefore had 
occuired aa.'to pecuniary legacies, there was no groand.to~ . 
say that -the decision ought to have been difiierent; ion 
from the very same circumstances and expressioiu it might 
be oollected that the woM " when" was used, hot as a con- 
dition, but merely to postpone the enjoyment, ihe pbssessioa 
in, the meantime being disposed of anbther way. .(/A. S4e, 
947.) That, in .the present cause, he should have deler* 
min^ aipimt the plaiiUifis, if it stood merely opon the firrt . 
words, {lb. 249.) . But the legacy was aocompanisd with, 
an absolute gift ta the interest, which, according to the estabi 
tisbed rule, had the effect of vesting it. (/ft: £50.) 

So where a testator gave the interest- of mooey in the j^j^ y 
fands toJ.H. L., for his second daughter thnt snould be'chvdge, 0- 
bom, for ber education,, till she shoold attain 31; and after Vea. 323. 
abeshoald attain SI, he gave the ialenert to her and to her 
heirs for ever, die being christened Z;mid, in default of 
such issue, he gave the same to the second son of /. H. L. 
Vol! II.— 17 
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And he gave 901 a year to J. H. L. tilt the nid^neond 
daughter thoald altaiti SI; and, after she ahbsld attain SI, 
then, he gave the «une to- her and her bein for erer. Sir 
W. Grant, M. R., held, that both beqtwets vere vetted: for, 
aa to the. first beqneet, Z. waa to hare the vhole beoefit 
dHiing her minority ; aiid, as to the second beqnast, suppoe- 
~ing. that the Court could not sapply the vords exprinaog 
the- purpose of education, and that the fetber himsiftlf wata 
nttitled, still, it was an interest iu remainder, to take effect 
in the child at the age.of Si. 
Dot i-IM- So where a testator, after giving a life izttereet to his 
ley T.ITard, daughter &, in freehold and leaaebold estates, devieed tfie 
9 Ad. & EI. same to soch of her children as she then had, or roight have, 
MS. if a son or stHis, at 23, and if a daughter or daughters, at fil, 

fheir beirs, executors, administrators, and assigns, as tenants 
in common ; with survi«orship, in Case of the death of any 
child or children of S. under the above age ; and a dense 
over, in case of the death of all of ihem -under that ^e. 
[ 160 ] And he directed ' that ^xsnta should (after all necessary 
. outgoings for repairs, ground-rent, and inburaDoe} hp aqipUed 
. ibr'find towards the maintenance of the children of & until 
tiiBf sfaoukl become respectively interested as before qmd- 
iknied. - It was held, on. the authority of Doe d.- Soake r. 
'^ Noweil, and Sandotl v. JJioe d. Soakt, that, tiw ^ildreo took 

Vested interests in reauund^, immediately oir the. death oif 
the testator. 
Re^ v. , And where a testator directed'his persotnlty to be io- 
■Smttrhg; I rested in the hands of his execntors, for the sole use abd 
Tunl. ST6. maiBtenancs of his daughter, until she arrived at 21; and 
when she attained 31, to receive the overplus, if any; Sir 
John Leach, M. R., held that the daughter took*. vested 
interest, though she died under 31. 
Breedm r. ' So where a testator gave one third of bis personal estate 
TYf^'man. 3 to hia daughter, and, in case of his decease, to have the in. 
M. dc K. terest therein, and princ'^1 when she attained 35^ Sir idm 
see. Leach, M. R.i held ^etit wasaasbsolnle giftlothsdaogfa- 

ter, and that the payment only was postponed ; that tbe tea* 
tator meant not to qtmlify or restrict, the. previous gift, bat 
to dutinguisb-betWeen the lime when she was toreceive Uie 
interest, and the time when ^e was to receive tbt princiiml ; 
that upon both grounds therefore the daughter must be held 
to have l^kea an immediate vested interest. 
Waium v. ■ Again, where a testator desired his executors to pay 35/, 
Hdya,d yearly, by quarterly payments, for, the maintenance and 
Sim. fiOO. educalioD of S., until she should attain 21, or be married; 
when be rehired his executors to pay her 500/. ' £ died 
under age, and unmarried. Sir L. Shadwell, V. C, held, 
thai she took a vested ititeiest ;' because S5L, being the in* 
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tM98t ou 6001. at 5/. per cent., might fairty be regar^led as 
intended to be the interest of the legacy. 

And in another case, Sir Jsiqeg Wigram, V. C, held, that I*iltr t. ' 
ths legacy was Testedyobserring that the testator had gtveo^nuUeri I 
Ibe Thole intwim lataTest for the benefit of the legatMs^ Hu^ 10. 
which would vest the legacy, even if the gift and the diree- ' 
tion to pay were not aeparate from each other. 

W(di regard to the Feasons for the foregoing rule. The reuons 
S33 .1. It has been argued, that "a legacy given ai a for die rule; 

certain age, with interest in the meantime, is vest- ndmely, 
«d, because, when a testator direct^ interest to be paid oht 1. Giving of 
of that Uga<7 in the meaniime, he means to separate that { 161 ] 
legaey from the bulk of his estate immediately."(o)' This intnear 
may perhaps be true with . respect to d pecuniary legacy : abowi inten- 
bul this leuon for construing a gift of the interim income as t*"" to"epa. 
a feature of vesting is obviously inapplicable to residuary '*'*''>« ^S- 
bequest^, and to devises of real estate, and Wacies charired "^^ r"** "** 

thereon.. '. , ^ - ^^^ 

333 2, Another reason, however,ha8 been assigned, 3. Intermedi- - 
for construing a gift of tncerest as a mark af imme- ^^ incooM 

diale vesting^ which is appiicabte, in its spirit, tEough- mot-in ^ S^^^ ^ 
terms, both to residuary bequests,, and to devises of real '**^'*J*-** 
estate, where the interim income is given to. the P"*"> t** T!f'^,^I*'' 
whom the postponed devise or bequest is made. ^"^ "■ *•>" 

334 Lord Hardwicke, in Huiert v. Paftont, 8 V*-^^^ 
- Sen. S64, as a reason why interest is an evidence 

of vesting, lematks, that -" interest follows the_property of 
tbe principal, as the shadow, the substance." Aiid it has 
been observed^ that as no interest could accrue to the legstee 
before .the time appointed for payment of the principal, th6 
testator's intention in giving such interest most, be. presumed 
to have been^to give thecapitalipall events to the legatee, 
and to have allowed him intermedii^ interest, as a recom* 
pe^ for the forbearance of the capital. "(^). 

335 The reason furnished by these oDservatictns ap- 
plies, is terms, to personal estate alone ; but they ^ 

surest a general rdason why the gift of the whole ialerme- 
diate iooome of real or personal estate is Qonsidered to be 
evidence of an interest immediately to vest the estate itself; 
■bd the reasQB they so suggest, is, that such income is con- 
sidered to be given in re^ct of the apixiat ecu/enM.ofa- 

yestfrd interest in the property itself. 
336' '3. But why than is the gift of the intermediate g. Bi^^ 

interest iasufficteot to vest charges on real estate ? ouHtnictioB 
Does not this, reason equally apply to sudi chaises, as well ofa gift of 
as to dsriaes of real ytatos, and legacies payable out of per* iiriermediate 
- . — , _. r^ . -■ — : ~ iacomenot 



(ff) Arg. of CottTM^, in Haiuon v. Graham, Q Yea. Jun, S4i. 
(p) 1 Sop. Ug. 4M, 
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being one soiut cMate? laanswvr to thi3,~it is to be olnerred, that 
that ariaes the construction or iotendmeet, that the income is mnsiclerAd 
from aeoee' a* giren in respect of a vested interest in the property itself, 
C 18* ]• is not one arising from nece^ary impliealion. True it is, 
aarj un^i-' that, inasmuch as a verted interest would give a right to the 
cation, wch income, the gift of the income majf have fceen given in r». 
ffi^^^'ftv "P®*^' of a vested interest'; and that the settlor or testator 
'est^"**' ™*y f**'^ tho!ight it advisable expressly to give the iircome, 
J"^?° "" with the view of preventing any one from supposing, thai 
<• *.i^ be meant to defer the vesting in right, as «ell n^ in poases- 
leaaiDii in *"**" °^ enjoyment ; or, he may have given h in ignorance 
fiivotir of ^^ '^^ ^'*^^' ^^^ °" interest vested tn right, but not in pos- 
veating. sessiotf, would confer a right to the iolermediate income, 
without the necessity of any express gift of such income. 
But, 6d the other tiand,~not desiritigto hccamdlate the in- 
come, but yet intending to keep the estate itself ih^ ebntin- 
goncf, he may have given the intermediate income in 
. respect only of the probability that the party would altaia 
'the required age, and thereby acquire a vested 'interest, and 
on account of the expediency that he should nseeive aauit- 
able educatida and sU[>port. 

The gifi, therefore, of the whole intermediate ,SS7 

' . ' income, would seem insofflctent, tti itself, to vest ' 

real or personal estate, the possession of whi^h is deferred ' 
till the attainmerit of a givea age; insufficient,- that is, «p«n 
fr«n the strong leaning *hl5i exists iii favour of vest- 
ing. , , ' 
And at ibe Now, assuming thai (Iiis is the case,-we are fur- ' ' 398 
leaning in nished with an adeqiiate'reason why the gift of 
ftvour of the interim income is iQanfficient to vest charges qpoit real 
vest^ is estate, atlhongh it is Sufficient, at itself, to vest devises of 
coQBter- jig^l estate, and interests arising out of personal estate. It 
""'"^ ^y . would appear frorfi the" reasons already given for the sink- 
'ing of etiai^,s on real estate, even where the future time la 
in terms annexed to the payment only, that there is oo 



ouierqosat- 
detttiona ia 



or T>one but' what is counterpaised by a leaning in favour fif 

tbe'^oTlhe '*'® ^^^^' '"*^ ^^ othar considerations. Whereas, in th« 

interniedttte ^^^ °^ devises of real estate; and interests arisihg out of 

iBCome ia ^ personal estate, thert ia a strong leaning in favour of vest- 

insofficient i^Si and one which is not counterpoised by any other con- 

to vest such siderations. It is t^ue, in regard to devises of real estate, that 

.cbama, the hehmay bedistnherited by givingeffectto adevise; and 

See f 300-9. therefore, at first sight, the favour shown to the heir, might 

seemequally to colinterbalance the leaning towards vastiog, 

[ \9S ] Inthecaseof adeviseofrealestate.asinthecaseofachai^ 

npoii real estate created by will. But it is to be obasrvQa, 

that if real estate is devised ata future time, and the interr 

mediate income is giveti to the devisee, the fovoot which is 

r= zcJbyGoOgIC 
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in genetst ihowii to tha heir at lav, ia countarbaktnoed by 
the manifest intbalioB of tha testator that he Bhould take 
noihir^. So that the teaning. in favour of Uia heir basa^See ^ tSfi. 
dtrect effect ia oouaterbalanciug the leaning in iarour of 
Vesting, ID thecaseof chafes- oii real e8tate»buth^iio sach 
affect in the case of devises of real estate ilMif, where tbe 
tnterinsciiate rents are disposed ot^ And beatdea this, we See § 33*t 
bare seen that there are other reasota for holding each 826. 
charges not to be yestisd, which do"^ not apply to devises of 
real estate Itself, or iat««st8 arising oat of personal 
estate. . ■ , " 

939 It nlay be mentioned in ihia place, h^vevM^ But if a 

' thoBgh, indeed, it would sseni suffidently clear legacy 
without any judicial detenmoation upon the point, that charged oo 
'whecB a legacy charged onreai estate was expressly^ di-i ""eal ealate is 
reeled to vesT immediately on the teatgitor's death, but to-be e^"«^ydi- 
paid to the t^atee on attaining 21, and the interest in. the »cted lowest 
meanthne was directed to be applied for tnaintenance, and v^'? 
the legatee died before SI, the representative of the legatee Z^ -t'!^ 
was' held to be entitled, by force of the express direction ^^/^ll^ 
that lh« legacy shonid vest on the testator's death,(;) 

Rule III. 
Where 'Executora art empotoered to make advance* out qf 

Portions. 
340 And where the' executors are empowered to 

make advances out of the respective portions of ■ 
children, to whom a residuary bequest is made on their s . 
attaining a certain age, without any limitation over; the 
children lake immediate vested tntei^sts. ! ^ ' 

' A testator directed his residuary personal estate to be Tirioji v. 
equally divided amongst his children'on their attaining 81 ; ig^ilU, 1 
and that his executors should make any moderate advances, Beav. Sl5. 
for the purpose of placing his. cbUdren out in a professtoti, [ l64 } 
from their respective portion^. Lord Langdale, M. R., 
held that, a son who died under 21 took a vesfed interest 

Rule IV. 
Where the Postponement is apparently from Neceaaitjf, or ■ 
for the JlecompHshmeni of iome Special Purpose m the ■ 
meantime, unconnected with a tSuspenaion of the Pro- 
perty or Ownership. 
340a . Where there is, io terms, Ho devise or bequest S" ^ S4U. 

except on the attainment of "a certain age, or 
at a future period which is sun to arrive, but spdi ara Or See ^ 281. 
period does not form part of the original descriptioQ of lh« 

(f ) Watkint v. Cheek, 2 Sim. and Stu- 199. 

r';-,:,.dbvC00gIc 
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d^lfisse or legatee ; atiil-ti^ postpoDement asnu merely to 
arise from the circumstaocea of the estate; or appears to be 
foi Hie accompli^mflDt of- some special purpose, oacon- 
Dected with a suspemioD of the property or ownership ; — w, 
for the purpose of ' paying the debts of the testator, out of 
the intermediate income(r) or oat of a part of the estate^ . 
or * purely for the improvement of (he estate, ia point of 
Talue(j) or otherwise; or ^merely for tbe-beoefit or con- 
venience of ^me other person to whom the income, or a 
pitftieular interest^ is given in the meaDlitiie ;(<) — in such 
[ H5 ] . case, it is held that there is a suspension of the possession or 
eojoyneot, only and not of the property or ownership, as ia 
the case of a present vested interest ia reaLestaie, subject to 
a term for years, or as in the case of an ordinary vested re- 
mainder it) real estate, even though there is no prior distinct 
gift, no express gift but at the future age or period. 
Baciii V. Sir Edmund ' Lacen, Barf., upon the marriage of hi? 

Froetor, da:ughter8, demised an estateto trustees, upon trBBt.for.raia> 
Turo. & . ing certain sums to be settledjapon the daughters and their 
Russ. 31.' chtldren: and, by liis will, (afier cbar^ng the estate with 
See also other suins to be seuled upoa the ^ame trusts; with por- 
Mar^aiit, tions for sons; and with a further sum in discharge of a 
floUtHKiy, 3 Qjof tg^^ of another estate;) dfiVJsed the first mentioned 
SwBDSloo, estate to trustees, upon trust, from time to time to receive 
*"• the rents and profits, and invest the same in the purchase of 

stock, so as to accumulate and form a fund for the p&yment 

(r) Bta-aH^t Caie, 3 R«p. I»4 as stated, FeanM, 242 ; and noticed by Sir 
W. Graat, ia Hansm v. Graham, 6 Ves. 1139 ; as Mated, § 331 . 

(a) XioecT. VIMrangt,'Bro:Vax\, Ca. 69,^va ed,] as slated, I Rop. Lw. 
499. See also Doe d. Wiutdon v. Lea, 3 D. & E. 41 ^ aa slated, Fearne, 246. 

(() 1. As saOAaita bxal xstats^ see Man&eid v, th^ard, V Eq. Ab. 196 ; 
as stated, Feame, 245 ; and noticed by Sir w. Granti ia Hatuo« v. GraXam, 
e Ves-SSQ; qsataled, ^8^1. , ' - 

2. As SBoutDB uoAciEs PAVABLB orT OF PEiBOHAL SSTATK, tee Jtfbtifc- 

Amw ylBolme, I Bra: C. C. 398i Alt. Gm. v. Crit^n, lb, 386; Bengon v. 

' Madditon, 3 Bro: C. C. T5, ed. by Bell j and Smrfeld v. Boteei, S Bro. C. C. 

90 ; (A stated, 1 Rop. Leg. 603, ed. by White. WadUy v. Norfk, 8 Vea. 864. 

9. As BKBaBDS LEGACIBt PATABLX OUT OF BEAX BSTATB, Bee King V. 

WUhertt Forreat, 117 ; S Bra- Pari. Ca. 136, 8vo ed.; HtUckiiu v. Fog, QUa. 
R^. 716, 733 ; Lotttier v. Condon, 2 Alk. 137 ; Emet v. Hancock, 2 Atk. 
S07 ; Sherma» v, Catlint, 3 Atk. 322 ; Hodgim y. tiownm, 1 Vea. Sen. 44 ; 
Tiautallv.Braektn,Amlal. 167; 1 B. C. C. 134, in note; EnArey v. Jfortu, 
AmU. 380{ JHoitniiV v. Herbert, Ambl. 57S; Jeal v. "ttckener, 1 B. C. C. 
I2d;innole; Clarfce v. Aom, 2 Dick. 529; 1 Bro. C. C, 120. in Dote; JTes^ 
y.Davg, I Bro. C.C. 130, ia note; Pawte$ v. Edgar, I Bro. C. C. Ifffi, in 
note; 7%ompt&nv. Dow,l Bro.^. C 193, in, note; Morgan v.Gardineri I 
Bn>.aC. ig4,inD<]te;i>aiDj(mr.£tZte, 1 Bro. C. C. 119; GodwUv.Mim. . 
. <&iy, 1 Bro. C. C. 191 ; and Walker \, Main, 1 Jac. & Walk. 1,7; sB stated. 
1 Rop. Leg. 660—571.- 
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of Am afouMMd <AisrgM ; 9.dA, after tbe |iime dionld have 
been raosd aod paid, upon truA' for tbe person ia whom, ~ 
for. tb« tim« beiDgi'tfaq baronetcy ihould 6e vested, to the 
end Unt the estate might go alotig with tbe title, so long as - 
tbe rules of law and eqiiitf would permit. It was held, 
that the tnist for accumulaUdn was good ; and that an- estate 
for life rested at once in the snc^ding Baronet, slibject to 
tfae ebarges, instead of being postponed tiQ after, the eocu- 
tnulation ahoulii-be detecmined. Graham; Barop, sitting for 
the Master of tbe Rolls,, obserred, that there- was no acca- 
muladon for the purpose of suspension ; thai the Act of the 
3^ aod 40th of Gleo. Ill.idid not applf; and if it did, there [ IBS' 3 
vas.an.exoeption, io the case of debts and portions; and 
.that it was quite clear that the enjoyment, and taot the pro- 
perly, was lied op.' 

In another case, a testator devised leasehold houses, held Goodrigit 
iota term reuBwabls) to J. 7*..SlfoThiaownuaeaiKl benefit d. Rewlr. 
on his -attaiotog 21 ; upon trust that .bis (testator's) .trustees Porter, 1 
should renew; and for that purpose make such surrender Maut. Af Sel. 
iia should be reqiu^te; and, out of the- rents, to raiiK money ^SIJ- 
for the fineS; and also to pennit tha trustees to receive the . 
feo'ls durii^ the minority of </i T, S.; and the mainlenanee 
o(J. T. S. during 'ht» minority to be paid out of the rents. 
J. -T. S. died yader SI. ' It was held, that this was in effeet 
a de?tse tortie trustees tiliV. T. S. attained 21, with a vest- , 
ed retoainder.to J. T.S. ' . ■' 

Again ; . & testator devised laoE to his wife, for life ; and, Boylef v. 
after her decease, to trustsesi upon trusts sell, and, oat c^ BuAop, 9 
the proceeds, to lay Aut 500/-, part thereof^ in the purchase Ves. fl. 
of an annuity for the life of his son. . Tbe son died in the 
lifotime of the widow. It. was argued that he took nothing; 
because, a legacy charged upon land does not vest till the 
time of payment. But' Sir W. GTant,M.R., though he- said 
it wasimpoSsible to recoticUe all the cases of legacies payable 
out of land, held that on the authority of Datoson v, KUkt, - 
1 Brd. C- C,i\.% tljie son todk a vested iiKer^ on the testa- ;. 

tor'adeath. .He'pTeyk>uslyexpreBsedhisopinion,tl}atitwa8 
clear that the testator meant an annuity, id the proper sense, 
to. be purcl^ised, which was the- same, in effect, as giving a 
legacy of 500/^.10. tit; son :'for,oo a bill filed, he might have 
received the moneyj and the Court would not have compfil- 
ledlhe-trnstees to lay it out in an annuity. 

: So where a testator gave ttii GT, P. a suni <^ stock at the Blatmrt v\ 
testator's wife's death, and all the re»dae of his estate he Gttdart, 16 
gave to bis wife. Sir W, Grant, M. R., held that, in effect, Ves. 814. 
he look a vested remainder ; the order in which the clauses 
are arranged in a will, rK>t being material. 

And where a- testator devised in trust for his wife for life, GiMihtmrn 
if ^e should so long continue his widow; and,a^t her vl AmoJfc*, 2 
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You. & CoU. death or marriage, for the matDtencnoe of fau soB-T'. A'^ and 
589. his deugfatN £., B., aotil »l ; and then, at the dariA ormar- 

[ 167 } riagfl of hia wife, he devispd to his son,?'. J^, and^ltw hairs 
mT his body, only yielding and . paying to his daaghtem, M. 
and E., IDQ/. each. Af. attained SI , and^ied after the mai:- 
liageof the vidpwi but4>efore T. and JB. attained SI. -Al- 
dersoQf B., held that the legscy did not lapae, the paynent 
being postponed for the conreaietTce of the eslsle, and.Bet 
a»a condition aimezed to the person of the legatM, 
Coutins T. ' Again ; vhere a tesUtor gave all hit real and peraootl 
SeArddfr, 4 estate, afler>payjnent of debts and Iwacies, to hh wife, far 
Bim.Sii. ibGs; aqd directed thati-at the end of tS montlu after hia 
daatb, lOOOil should be laid- oat in bust for his daughter, 
ibr iifa ; and, after her decease, to dirida the capital 
amongst her children, when and as they'shonM' attain 91. 
Two of the Qhiidren attained 81, bat died in the ItMi^ie ttf 
- ■ tbe widow; mie 6f theot within IS montba after the death 
of the, testatttt. It was ajgoed, that in order to aeqnin 
Tested interests,, the legatees must be liring- at ttm UbiB 
when the legacies were to be paid; and CruMV.Bartejf, 
•S F. W. SO, and'3 Atlr. SIS, v€Te cited io support of this 
view. ' But Sir h. Shadwell, V. C, held, .that the ebiMren 
hariag attained SI, took Vest^interesta. ' - ^ 

PooU V. , And 80. where a testator devised rearesQiIes-tp «3., for 
Tyrft * lift ; remaiader to ^., in fee ; and he ^ave a legacy to C, 
Sim. S04. to be paid to her by B., within IS months after ^.'a death; 
and he chaiged. all his estates whh the legacy. C died in 
: ^M lifetioie. Sir h. Shadwelt, V. C, held, that the pay- 
ment -was postponed on account of the circumstances of the 
estate,and thdt the Jegaey vested'on the deathof the tea- 
. lator. His Honour added, that ihis-caae fell within tba 
principle of Lotether v. CondonfiS Atk. 1S7, and the cases 
of that class. - ' ■ '■ . 

Spenetr v. I" ono case, a teststoi, after giving l^icies to three other 
BuUock, S ^Idren at a fntHre time; gave his residuary' personal estate 
Ves. 687. to hi) exeeotors, tq be equally divided anxong his four chil- 
dren, whom he named ; the share of his daughter J. E. io 
be invested for her separate use, for life, and the principal 
for her children, at her dabease, if more than one, snani and 
share alHce; provided, that in case any ^of his children should 
die before his; her, or their shares should become payable, 
leariiig any child or children of such of bis said children 
who shouM happen to survive their parent, such «hitd or 
[ .1.86 } ■-' <Aflldreti should be entitled -to their parent's share, equally, 
-, if more than one, and if but one, then, the whcrte to such 
only child. J. E. had three children at'the date of the will, 
and six others afterwards, thrao tjf -w^KHndiati m herlife- 
^ time. Sh-R. P. Arden, M. R., held, that the beqoeat 
. Tested in' those childred only who wore living at Iheir 
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motheT^s death. The learned J^udge obserred,' that the 
proviso, though it could not apply to the case of J. E., y«t 
was strong to shov the intention ; though his opinion was^ 
ahiefly gronoded iipon the circumstance of J. B. having 
thr«e children' at the date of the wilt. That' if it had vested 
in them, and Ihey had died before the testator, it would 
bave become lapsed. Thptt the testator could not mean the 
three then living to take vested interests, which, in case of 
their death before hiiil, wduld have made it undisposed of 
reaidne; but he -was clearly of opinion,nhat he meant to 
dispose of that residue: nothing, therefore, vested in the 
(^idren till the death of their mother. 

So for, however, as tlus decision rests upon the latter Obi^rvaticnu 
gFound, it woujd apftear questioaable : for,^rt from IheoaSpmoer 
proviso, the cases would seem to show, that all the chitdtea v. Bmltoek. 
who were ia ease at the death of the testator, would take 
vested interests ; and all others bora afterwards, would also 
take ve^ed. interests, as soon Eia they came in e»se. 

RtH-E V. 
Cam of Sesiduary Bequrats on Marriage. 
341 In the case of' a residuary bequest, where there, 

is no limitation over on the non-happening of the 
.event on which the gift is apparently contingent, the gift of 
the whole interim income in trust for the residuary legalae, 
will be a sufficient indication of immediate vesting, though 
the event specified is that of mariiaga, unless it is to be 
with consent: becanse, where there is no such limitation 
over, "evei^ intendment is to be made .against holding a 
man to die intestate, who sits down t6 dispose of the resi- 
due of his property." , - 

'. A testator gave the residue of his personal estate, upon Booth v. 
trust, to pay the dividends equally between his grand- .BoUA, 4 
Dieces, -P. B. and ,A. B., until their respective marriages ; Ves. S09. 
and from and immediately after their respective marriages, [ 169 ] 
to transfer their respective moieties .thereof, unto them re- 
flpeetjvely. P. B- died without ever having been married. 
Sir R. P. Arden, M. R., directed one moiety to be paid to 
her executors. His Honour being of opinion, that only the 
payment or actual possession was postponed until the mar- 
rieiges of the grand-nieces, i. e., until the time when the 
testator thought th^y would want it. His Honour observed, 
that every intendment is to be made against 'holding a man 
to die intestate, who sits down to dispose of the residue of 
his property. (4 Ves. 407.) That Garbul v. Hilton, and 
^IMns V. Hiceocks, 1 Alt 381, 500, and Elton v. Ellon, 
3 Alk. 504, were cases of a mere legacy, and not of a resi- 
due, and then the legacy was given on a marriage ^vlth a 
Vol. H— 18 
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given censeot, and it wa8jmpo3sibl«| in that sort of ease, to 
Bay the legatee could be entitled withoot that; and that 
Bat^ord t, Kebbell, vks also a mere case of a legacy^ 
whereas, this was in fact an absolute gift of the residue, 
and accordingly, the testator spoke of it as their shares of 
the residue. 

EolbVI. 

Catta of Particular Bequeatsor DevUa where the Period 
ia. an Urwertain Period other than that qf the Attain- 
ment o/ a given t3ge. 
See % SIO. But, in general, neither the disannexing of ^ 349 

See ^ S38, periodfrom the gift itself, nor the disposition of the 
S40a, property, m the beneficial interest therein for any speciat 

purpose in the meantime, will be a sufficient indication of 
immediate vesting, where the period is one that may never 
arrive, UHless it is the .period of the attainment of a certain 
age, not being an advanced age, which la regarded in & dtf- 
See ^ Hftla. ferent light from other uncertain periods or events, because 
it is most probable, generally speaking, that a person will 
live to attain the age of 81, or some few years older, and, 
in fact, that only involves the probable continuance of. 
something which already exists, namely, of a life dready 
commenced. 

Where the event may never airrive, there is a 343 

strong improbability in supposing that the testator 
intended the devisee to take a vested interest, and yet to ex- 
[ 170 ] elude him from the possession tilt the arrival of the uncer- 
tain period : it is more natural to suppose, that the testator 
intended the interest of the devisee to be contingent until 
that pefiod shonid arrive, thongh, in cases where the be- 
quest is a residuary bequest, and the event is that of Dun- 
nage, the improbability above mentioned isconsidered to be 
overborne by a ptiU stronger improbability. 

■ ' RulkVII. 

Where the Event qf attaining a given Age, ia introdttced 
hy Worda importing a Contingency, and eonatituting 
a Condition Precedents 

And as the interest is in general deemed conlin- 344 

gent, where the period or event to which the de- 

See'& 943-8. ^i^ -<>' bequest has reference, is entirely contingent, so 

' "where a devise has reference to the attainment of a given 

age, and it is preceded by the conditional expressions, " if,"- 

See § 300, or " in case " he shall attain, &c., instead of being followed 

398.800. by these or any other conditional expressions, or of being 

preceded by the expressions, "when," "at," "upon," "as 
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soon as," "from and after ;" or where a bequest is either See § 290-&. 
preceded or followed by any one of the conditional expres- 
sions, "if," "provided," or "incase he shall attain," &c.; 
there, inasmuch as^the words, " if," " provided," " in case,'* 
properly import contingency, the use of these words indi- 
cates that the testator considered the attainment of the given 
«ge as an event thai might never arrive ; and hence, not- 
withstanding the disannexing of the period from the gift, or 
the existence of a prior devise or beqiiest, it will be presum- 
ed that the testator intended the interest of the devisee to be 
contingent until the attainment of the age specified, (u) ior 
the reasons given' under the next preceding rule| for holding 
an interest to be contingent, where the devise or bequest 
has reference to other events of an entirely contingent cha- [ l7t ] 
racter. 

Huts VIII. 
Where a TViiaiee ia appointed Jbr the Intermediate TVme] 

If a bequest be nuide to children when they shall attain a 
certain age, and the testator appoints a person to be a tru3- 
tee for them during the intermediate lime, it is a sufficieot 
indication of immediate vesting. 

A testator gave to two children, certain personal estate, Bmnttrom 
when they should attain Sl, to be equally 'divided between v. TFtttiii- 
them; and shaappointed their father in trust for them during (on, 7 Vea. 
their minority/ Sir W. Grant, M. R„ said,.thaf only the «P^. 
payment was postponed^ since the testator would not have 
appointed a trustee for them of nothing. 

SECTION THE FIFTH. 

Ca»e» where a Devi»e has B^erence to an Event which, 
would be implied by the Words introducing a Vested 
Remaind^. 

346 Sttch words as when, then, after, as soon as, and 

■even the Word if,(a} or the words in case, though 
apparently- amouming to a condition precedent, which must See ^ 13. 
be performed before a remainder or quasi remainder can be- See § ISO, 
come a vested interest, have no other force than to point ie8-168b. 
ont the time when the remainder or quasi remainder is to 
be clothed with the possession or enjoyfnent, in cases where 
the condition to which they refer, would have been neces- 

(») See jt(Atn*on v. Tttmer, « Atk. 41 ; EUon v. EUon, 3 Atk. 504 ; aod 
Kmgkt V. CbmeroK, S Bro. C. C. 471 ; as staled 1 Rop. Lec- 400, 491 ; «hicfa 
an caaea of personal entate. - And Boe-Feame, 346,-aiMl Srcwtuword v. £J- 
teardS, S Vea.-Sea.948; as cited Pearne, fi06, 848, is regard to derisea. 

(a) Bolero/ft Cue, Moor, 487. 
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sarily implifld without them by the words 'vhich usvallf 
introduce a vested remainder. Titus, 
Cases from ''Where a testator devised to S. his sou, after 347 

Feame, with the death of hia wife; and if his three daughlers, 
obaervations or either of them, should OTerlire their mower and S. their 
thereon. brother and bis heirs, tbey to enjoy the same bouses for the 
term of their lives, remainder to J, and fF.; the word heirs 
meant heirs of the body, and the limitation to J. W. was a 
[ 172 ] vestedremaiDder:(i)b«ause the condition of the daughter! 
surviTitigtill .the ezpiratioD of the preceding estates, would 
hftve been necessarily implied, inasmuch as their estate in 
remainder was only to be for life, and 'tluEefore could oat 
take effect at all unless they survived. 

And ao * where a testator devised three houses ^8 
to his three children respectively, and willed, that 
If either of hia said cliildren should depart this life, then the 
houses so given them should be equally divided between 
them ihat^ar^- liviofi, every .child took a particular eatate-ia 
his orher bouse for life, with a Vested remainder to the others 
for their lives.((;) . The death of the children was an event 
certain, constituting in itself the boundary of their estates, 
by force of the general limitation itiiplied under the old law. 
, (See §88, 33.) And the survivorship would have been im- 
plied in the words commonly used in .introducing a vested 
remainder af^er a life estate, as the rem^tinders were only 
for life. 
Bee § l70* In both these cases, the remainders depended ou . 349 
182. no other uncertainty, ^s to the possession itself, 

than that of their enduring beyond the preceding: estate. 

TTiua, in the first case, the remainder to J. and W. de- 
pended OQ no other uncertainty Utan that of their interests 
continuing^ without being annihilated by death, surrender, 
or forfeiture, till the expiration of the preceding estates. 

And, in the second case, each child had a remainder in 
the houses of the others, which was sure to take effect in 
possession, if such interest ia remainder did not determine 
by his own death, surreiider, or forfeiture, htSow the pie- 
ceding estates of the others. , 

It was-urged that the remainders in tha-wcond 350 
case, were xemaioders to. the Burvivora, and there- 
fore coutiugent,. inaamucb as. it was uncertain which of th« 
persons would survived But (his cas« iq diBtinguiabable 
[ 173 ] from a- graiH to two for their joint lives, leuainder to the 
aurvivor for life, or in tail ; foe, here, so long as their joint 
-^ — r — .'.''' . " ■ I ■ — 

(b) WM V. Htaring, Cio. Jos. 415 j w statsd, F^aros, 348. Bee alio 
Kvif V. nuvbaii, .Crp. Jae..448,aDil CkaAo€it v. Co»lty, Cro. Jac SDO; aa 
■tated, t'earna, 243^ . Apd Anpil CW, % Vegtr. 3«»i a« statod. PMnw, '944. 

(c) t'orUteut v. ^Mot, Pollex. 479 ; Sir T. Jmo, 79 ; as stated., Fmtoo, 243. 
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lires continue, neither can say that, he has a remainder : 
there is hot one remainder; and that is cootingent on ac- 
count of the person, apart from the consideration. of its dura- See § 94, 
tion. Id the former caae, however, there are as many remain- 187. . '• 
deis as there are-petmns, and «ach has a remainder, though 
it cannot take effect in poaseasion unleat it endures beyond 
^e others' life interest, that is, nnless the person- entitled to 
it aurvivea the other, in whose house the remandor subsiBts. "^ 

And the cases above mentioned are also dearly distinguiah-- 
able trom * a devise to M., during her natural liCe ; and, from 
and immediately e Aer tier deaths to the first aan of her body, 
if living at her death, and the heirs male of aach fiat son ; 
and for default of such issue, to the second sso of her body, 
if living, at the time of her decease, apd the heirs male of 
such second aon; and so to the third and other aubaequeaily 
born sons, in tail male;, and for defenltof such iasne, re- 
mainder over.(<<) For, here, the Iroids ** if Jiving at her 
death," imported a cohdilion i»eoedent, instead of merely See ^ IS. 
•zpressiBg that kind of eonditun which vo^d have been 
implied without them by the wor4s which usually introduce 
a vested remainder: beeause tbey evideatly amounted to the 
aame.as the words, " to the first sob of her body who shall 
happen to be hving at her death," whish would have (dear- 
ly passed.a coatiugent remainder of tb* fourth kind, as in See § 1S7. 
that caae, the person who would eventually be eniitied^ 
oould not be ascjertained liU her decease. 

And where a testatrix gave .a legacy, in trust, t« pay the Ptaraall v. 
interest to M. &, for life, for her separate use ; and, after SimpMn, IS 
her decease, to divide the capital among her chiklren then V*s* ^■ 
living, to be paid at SI ; and if there ahoukt-be no child who 
ibomd survive M A, and attain 31, then, to pay the iiiler< 
eat to her huebaodt S. S., foe life ; and fh>n and after his 
decease, in case he ^otdd become entitled to su^ ijiterest, 
then, to divide the principal among die testatrix's first 
cousins. M. S. died witbou leaving issue, and. though the . 
husband died in hei lifetime, and tbeeefora never became [ 174 j 
entitled lO'the interest, the Uotitatipa otat waeestablisbedi 
Sir W. Qrant, M. R., observing, tlutt thete was do sense, io 
making the right 0/ ttw-fiBstowisiiudepeDd on. the husbaad's 
taking the ittt««st ; -and th^t it wea itot a condkiim pceee- 
daot, bat fixing the period' at wiuoh the legatees over rtiould 
take, if be ever took, . . 

(rf) Oetm d. MaMMf. Bagtkmft, 6 D. & B. 618 ; as stated, Faanw, 846, 
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[174] n.8.vi.] AN ORIGINAL VIEW ^ [§351. 

SECTION THE SIXTH. 

I. Where the Effect C{f a Limitation over. 

oonditioD of I. Wbibc a testator devises to a penon •* it," or 351 

attaioinga (<iQ case," or " prorided" he-lireatUlaceTtaitisge, 
^^^'^fSV BO that ibe expresnons "if," or "in ease," or " provided," 
a introduoM j^ ^qj precede, but foilov the devise, and constitute part of 
S^f „ ,* the same sentence in which it is made ; (See § 997—300, 
' n "* 344) and there is a devise over, simplv in the eveiit of his 
•^DTDvidLi " "'^^ attaining suoh age ; the coDdittonaf pxpressions are not 
ami follom construed as, a condition precedent, but as forming a regular 
the devise 'Special limitation of the indirect kind, or an irregular limita- 
and there 'is ^^°^' (^^ § ^^i ^ — 43)amounling to the same as the vordSf 
a devise over >f ^^ should continue to live till, or if he should not die be- 
simply in the fore, he attains SI; and die interest, instead of being a 
event of the springing interest, or a contingent remainder, (See § 117, 
noB-attaio- 159, 170 — 176) is held to be a vested interest, either imm«- 
nwutof that. diate,or in remainder, as th9 case maybe, subject to be 
age. devested, as well by the operation of tbe special limitatioii. 

See ^ 97-8. as by the operation of the devise over. 
Spring V. A fine was levied to the use.of-«9., and his heirs, if B. did 

Ceaor, 1 not pay him SO shillings on the 10th day of September ; and 
Boll. Afar, if B. paid it, to the use of J9., for life ; remaitider to B. and 
4ifi, pL 12. bis heirs ; and it was held not to .bb a condition precedent* 
but that the estate in fee vested in •?. immedialely, to be 
devested en tbe subsequent payment 
EdwMrda v. «?. surrendered lands to tne use of himself, for life; re- 
Hammqndf mainder to the ase of J. H. and his heirs, if it eball happen 
1 New Rep. that the aforesaid J. H. shall live to attain the age of 21 
814, as tta- years; provided always, and under the condition nevertbe- 
r t T^' '""> ^^ ^ it shall happen that the aforesaid J. H. shall die 
l ^^^ -1 before he attain the age of fll yeais, then to remain to tbe 
248,note(y). „^ ^j- ^_ ^^j ^is heirs. It was held that /. H. took a vest- 
ed inmost before 31. 
Broow^fiM And where a testator devised all his real estate to two, 
y.Crovder, for their lives suocsssively ; and, after the decease of the 
1 New E^. longeat liver of them, to B., if he lived to attain theage of 
SlS^as 21 years, but not otherwise; and in case he died before he 
^*^' attained that age, then in the manner therein mentioned. 

tt^Ilk\ ^b^-**o particular tenants died before B. attained SI ; and 
"^ ^ ' it waa held that^S. took a vested interest, delanmnable. on 

his dying under 81. 
DaeA.I^att' Butwhere atestator devised lands to O. L., his brother 
mtr T. Semd' BOd heir at law, for life ; and from and immediately after 
oawrv^S Bm. his death, then, he devised the same to C. B.f her heire and 
& Pvi. 289, assigns, in case she should sorvive O, L., but not otherwise ; 
and in case C. B. ^ould die in the lifetime of O, L., then, 
he devised the same to Q. L., his heirs and assigiu. It waa 
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ai^ed that either Iba devise to C. S. was a vested retaain- 
der, subject to be devested upoo a coodilioQ subsequent; 
like the case o{ Edwards v. Hammond; or that the devise 
to the heir at law for life was to be considered void, and the - 
devise to C. S. considered aa an executory devise, to take 
effect if the heir at law should die before C. B. But it was 
held, that the devise, to C. B. was a contingent remainder, 
and was barced by a recovery suffered by O.L., on the 
ground that it was clear that uie event was to happen be- 
fore the estate should vest, and that a limitation which may 
be construed as a contingent remainder, shall not be con- 
sidered a's an executory devise. 
Now thia case may be clearly distinguished from £t^ 
wards v. Hammbnd. - 
35Ia The event, in that case, namely, the attainment ObMrvations. 

of aivis one which is often considered as a qttaai onfbe pre- 
cerlftin event, so that it is not required thatthe vesting of an ceding caaes, 
estate should be suspended till the happening of such event ; Bbowing the 
it is sufficient if the estate be devested in case it should not principle cS 
happen, especially as that event is not of such a character as '^^ distiiic- 
to constitute the indispensable pre-r^niaite to the attaching 'j™ l»iw«n 
of any son of interest in the party; on the contrary, it is "'?*^*J^"^ 
rather to be supposed, that the testator, considering it most IJ^"^- ■ 
probable that the party would attain 21, should be maintain- ' r 175 "i 
ed in a suitable manner, out of the rwits and profits, as he ju. ];«_:„. 
Would be if he should take a vested interest, instead of allow- n^Qtof acer- 
ing those rents ahd profits. to go to his heir at law, whom he ^^jq b„ ^^^ 
has shown do intention to •benefit. But, in the principal tho^e' wbere' - 
case, there was evidently an estate for life, with a contingent the condition' 
remainder to C. B. depending on her surviving the tenant ia of another 
for life; with an alternative limitation over, in the event of kiod. 
her dying before the tenant for life. For, C. S.-vraa not a See 4 128. 
relative of the testator, but an unmarried female friend, who 
resided with him, and superintended his iamily, and conse- 
quently there was more reason fqr considering her survivor- 
ship as a condition precedent, than there would have beeti See ^ 18. 
if her ciiildren or heirs were relatives of the testator. And 
the reason which existed in the case of Edieardi v.Ifam' 
tnond for holding the remainder vested, did not apply to this 
case, as C. B. would haye been entitled to the rents and pro- 
fits as soon as Q. L. died, and no sooner, whether the re- 
mainder were vested or contingent. 
858 The effect of the devise over upon the prior in- The e%ct Ol 

terest^in such cases as these, is to aid in rendering the devise 
the prior interest defeasible; and in some cases, also, if the over in the 
condition referring to the attainment of the specified ages above cases. 
begins with the word f^ provided," to change that condition ^^ h T- 
frem a condition subsequent, properly so calM,into an irre- ^" \ ^*' **■ 
gular special limitation. See ^ 34, 39. 
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The reason The true reaMbfit is ooMsired , vfiy the interest 353 

why the in- of the prior deVisee, in sBch cases, is a Tested inter- 
tereat of the est, is this : The condition, as already observed with regard 
priordevisee, to cases where there is no devise over, is of such a form, (hat 
in casM fall- jj n,jjy faJHy be reganied as a condition, in the widest sense 
ingwilhm the of the-teriH, of that kind which in .a preceding page is called 
* tid "* ''^ indirect special or collateral hmitation, amounting to the 
" 'S™**^ '"" same as the words, if he should continue to live till, or if he 
J. . J,. -J, should not die before, he attains the age of 81 years, arid 
' "*•**■ ^milar, in legal character, to the indirect special or collaterai 
litnilation, <<lo «9., if she shall continue a widow." And aa it 
See § 200-1. >a, in its own nature, capable of this construction, the rule 
which requires an interest to be constrtted as vested, if pos- 
sible, rather than contingent, at once steps in, and imposes 
[ 177 ] upon (be Court the duty of holding that the devisee takes an 
immediate vested interest, subject to devestment. 

The devise over is not in the slightest degree id- ' 354 
stramental in aiding the Court in construing the 
prior-interest as vested -, much less does it constitute Ibe sole 
reason of this construction. 
Cases where ' There are, however, two cases in which it'has 355 

the prior de- been decided, that a vested interest was taken by . ' 
vieee was the priordevisee, where the expressions used- were not "if,** 
held (o take or "in case," or "provided," but, "when" he shall attain 
a vested in- 31,, or "at" 21 ; which were expr^sions that are not capa- 
terest oti bc- ble-of being construed as limitations; (See § 34 — 48, 298 — 
count of (be 300), and where there was nothing but the devise over which 
devise over, ooiild justify the Court in construing the interest of the prior 

devisee to be immediately vested. 
Doe d. ffwtt A. testator devised to J. M., when he attained 21, to hold 
V. Moore, 14 ^'^ ^'K^ ^^ ^^'^s and assigns ; but in case he should die be- 
East, 601, fore he attained 24, then he devised to bis brother when he 
attained 91, to hold' to him his heirs and assigns. It was 
held, OB the^uthority pi Sroomjicld v. Crowder, and other 
cases, thai J. M. took an immediate Vested interest, subject 
to be devested upon his dying under 21. 
Jioe d. And where a testator devised his estates to'<A-i7.,'f»r life ; 

Kookt V. and, on his decease, to and amotig his children, equally, at 
Novell, 1 the age of 21, and their heirs, as tenants in common ; but if 
Mbu. 4tSel. only one diitd should live to attain such age, to him or her, 
837; Ban- and his or her heirs, at bis or herageof'21. And in' case' 
doU d, Doe J, s. should die without lawful issue, or such issue should 
v.R$«ht,6 die before 21, then over. Lord Ellenborough,C. J.,8aid,he 
Dow. 268. could see nothing in this devise to distinguish it from Broom- 
^etd V. Crowder, and Doe v. Moore. And it was held by (he 
House of Lords, in affirniance of the judgment of the Court 
of King's Bench, (hat tKe children of .7. R. took an immedi- 
ate vested remainder, subject to be devested in the event of 
tfaeir dying under 21. 
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956 It is with the moai unfeigned diffidencer, and with But Unn 

the greatest reluctance, that the author ventures to caaea sre not 
qtteBtion the soundness of these decisions. But still he can- to ha leliod 
not refrcin from humbly suggeistrng, that in deciding these oii> 
eases, upon the supposed authority of Edtoarda t. Ham- 
mond, and Broomfieid r- Croutder, the learned Judges were 
deciding them upon the authority of cases from which they ■ £ 178] 
most materially, tliough perhaps only technically, -difibred; ' 
and that these decisionaought^at the farthest^tobfl regarded 
as authorities, in the determination of future cases, whera 
the terms of the will are precisely the same. And, In fact, '^ 
it may be qucGlionedj whether they oUght not to be alto- 
gether disregarded, as founded in a mistaken view bf pre- 
vious cases: (ot^jiebiie /uadamentvm /allit opua^ Indeed, ^ 
(here is little doubt, but thai sqoner or later Ihe^ Wilt be . 
disregarded,lf not expressly overniled : fdr, experience has 
shown, *as a learned author observes, with respect to 
another point, " that no rule of construction, however saiic 
lioned by repeated adoption, i^ secure of permanence, 
unless founded on principis."(a] ' 

When we consider the perplexing state of uncertainty 
and confusion, in wliich the preliminary part of the learning 
of conditions exists, even in standard text books, it^is not 
surprising that the existence, in a particular instance, of a 
condition of (hat kind, which is, in a preceding page of this 
Essay, termed an indirect special limitation, should escape See § 7,^3. 
the notice of those on whom the interpretation of a devise g^e^Si 87, 
devolved. ■ The case of Randdli v. Poe d. Boake was de-." 42. 
cided by the House of Lorda, ip affirmance of the judgment 
of the Cifurt bMow; but then it is most material to observe, 
^t it was decided upon the authority of Doe d. Sunt v. 
Jtfoore, as 'well as the other cases, so' that that decision is 
hardly to be regarded as an independent decision by the 
House of Lords and the Court below, thai the case was 
analogous to Mdwarda v. Hammond, aiid Broomjield v. 
Crowdef, or that it was, independeiitly of the authority of 
prior decisions, a ease of a vested interest ; but rather, as a 
decision that it was governed by the next preceding case of 
jDoe d. Hunt v, Moore, by which inde^ it was mbst un- 
doubtedly governed, If any weight was to be attached to 
that case. If the case of RandoU v. Doe d. Roake had 
preceded the case of Dot d. Hunt v. Moore, there would 
have been a far .greater weight of presumption in its fa- 
vour; but, 88 \\ is, the author humbly submits tha:t it is to 
be regarded as but little more than a following of a bad [ 179 ] 
precedent. - , 



(0) S Jam. Powslioo Devises, 798. 
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[ 179 ] II. 8. vi.] AN ORIGINAL VIEW [§357—360. 

Tbeintereet It is perfectly clear, upon principle, and firmly 3S7 

of the prior establislied by authority^ that the expressions used 
devisee must in these cases of Doe d. fhtnt v. Moare, and Sandoll v. 
havt beep j)Qg d; Roake, vould have amounted to conditions prece- 
held contin* dent, suspending the vesting, if theft had been no devise 
§^'w^ over. Was, then, a devise siniply in the event of the prior 
bad been no ^gyjggg dying before 21, and not in the complex event of 
BDdlhe^' ^^ *^y'"gi without issue, before 21, sufficient entirely to 
vise over *''®'' '*** ^^^<A of the preceding words ? Quite the reverse, 
could not ^'"■' 
render it vested. 

II. Effect of 11. A devise or bequest over simply in case of 356 
a devise over tbe-non -happening of the event on vhidt- the prior 
simply on ibe devise is apparently made conlingent, (except in the case of 
non-happen' ^ survivorship clause hereafter mentioned,) affords some 
ing of the degree of presumption, that the prior devise was only to 
*t?*'*^ vest on the happening of (hat event: so thai, though, on the 
wbicb ll)Q pjjg hand, it is not sufficient, of itselfy'to show that the prior 
P']®'^^ devise is contingent; yet it maybe called in aid of other 
madecontiit- circumstances in evidence thereof 

j™,t_ 1. In support of this' proposition^ we may ob- 359 

I. siich a 9erve, oq^ the one hand, that where a testator 
devise over devises to a person when he shall attain a given age, with 
does not at^ a devise over in case of his dea,th befofe that age ; and the 
jbrd a neces- testator either gives the .whole of the intermediate rents and 
sary pre- profits to the prior devisee, or leaves him entirely unpro- 
aumplioD videdfor in the meantime; there, the devise over will not 
that such indeedafford any nece«$ory presumption that the testator 
prior devise intended lo suspend the vesting of the prior interest till the 
lacoaiingeot. giyen age. For, the testator, considering it most probable 
•, ^al the jtrior devisee would attain the given age, may have 

ir.tended that he should in the meantime be entitled to the 
rents and profits ; aad, with tbit view, may have intended 
that he should have a vested iotejest, aubject to be devested 
in the event df his dying under the given age. ' And if the 
testator bas^expressly given him. the whole of the interme- 
diate rents and pl'o^ts, he may have done so, eithet from 
ignorance of the fact that the devisee would be entitled to 
inem, as incidental to an hnmediate vested interest, or, from 
[ISO ] an excess c^ faulion. And if, on the contrary, hb has en- 
tirely dmitted to provide for the devisee in the meantime^ 
he may have omitted to do so, because intending the de- 
visee'to have a vested interest, lie knew that the devisee 
would be. entitled to the intermediate . income, as incidental 
to his vested interest 
S. But still But still, on the other hand, though such « de- 360 

it sSbrds vise over does not fumisKa necessaiy presumption, 
some pre- u does, so far burnish sopie degree of presumptioo, that the. 



DigiLizedbyGoOglc 



II. & Tl] OF EXECUTCttY INTEBESTS. [§3«1, 3SS. [ ISO ] 

(estalor tnteodttd tom^Mikt tbe YViins^ till th« girflii «ge, aumpiion 

AM dm* M « gimae^':pIlobtt^^t]r tbat such wm hit toteii>- tboreoT^ 

trnt^vban llwe)0.Michf^ devise oTer, than there is, where 

■D sBChdeyiM over .e^eta Whan (bwe is no aoch devtee 

orei, it Duy ytnh gteqt macm y>n iat%fii, ll^ if the testatof 

bed taleiidcd the devise to, be qioUiageotUDtil tbefaeppeqiog 

oC^Hie.eventsMd&edifaa would Aaturailf have oude some 

prbvisioA for the -ease of that erent not happening, and the 

eoAM<iaeDt fetl.ure_o£.t^e iBterest'dependelU on the happen- 

uigof that erent; and .tlure£>r«, thaf the abbwca of any 

■uch piQTision fnraisbes a preeumptioB that he Intended 

uKh ffiterear to be- jmuiediaidiy vwted io rigbttthcwghootSee^te^I. 

to be rested in-poesessioo or ettjovtaeoi, UU the happeoiog 

o€ the evaot specified, or, if viestal in poeseasipD or fojof- 

me^ f» be- subject to devestment on its not happening. Se$ ^ 97-9. 

Whereas, tfihen- lea: devise over vinply on ihe Bo.D-tmp^ See ^ 364-5-. 

peniBg of the evmt op wfali^tbe prior devise is apparently 

mad»coiuiagent, ihat.ar^iseBt in favour of the' devisee 

taking a vesting iaterest is- excluded. In euch eaae, .the 

testahw expiecsty gives tb« property to another On die ooo- 

h^pcning of (he evedt ; and th^efora, so' far from there 

being any Jtiason to think .that Jis cousidered the' prior 

interest to be vesledj as.we have seen there Woidd m tf 

there were no devise overi it is primd/aeie rather to be 

inferred, that he intended the prior interest to ba'continganf; 

and considering it to be so, h« added a [H^viaioa- Jbr the 

case of the non-lieppeDing of the event, aoil the fcikire of 

the prior interesL ■ . ' 

361 rBat,flVBaadniitting<hatsiicha deviee oreraf-Q, at all' 

fords no reason whatevw to suppose that the prior eve'nta, il at 
iiiteiest is contingent, it certainly affords no reason whatever forfs no 
to suppose the prior interest to ba vested*, for, if the testator ground for 
were desirous of preventing au intestacy, or of exclndiDgBupponing 
ih« residuary devisee from the property comprised in the [ 181 ] 
prior devise, in case of the non-ht^pening of the event such prior 
^Mcified, he must, in order to accomplish that object, make devise to be 
a ()4vise over, to take jeSect in case of the event not hap- vested. 
peoiDg, whether the prior interest were unquestionably 
.vested, or unquestionably contingent; and cdosequently 
such devise over amounts to qothing more than a further 
disposition, designed as a provision for the case of the non- 
happening of the event specified, and not in any way tend- 
ing to explain the nature of the prior interest, as regards 
vesting, unless, as we have already observed, it be to afford 
some presumption that such prior interest was intended to 

be contingent. ' 
36S Tbe proposition in support of wiiich these ob- 

servations are made, is borne out by authority. 
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Skeji T. A testatof ^re Ms ]>enona1 eMat« to trusteM, up«n (nitt 

BantMa, S t« pay the interest to his daughtw E. S., for her lift) ; and, 
Herir. 885. sfter her decease, io divide the principal among rtie«hildn« 
of his daughtiar, and the issue of a deceased child, aa 8h<a 
should appoint; and, in defaalt of appointment, to be 
equally divided between them ; the portions of the sons t» 
be paid at 31, and the portions of dattghtefs at SI or mar> 
riage ; but in case thet^ should be no such imue of his 
daiighttr, or alt such issue should die without issue b^ore 
their portions should become payable, then over. E. S. 
left several children surviving her, one of whore aAerwarda 
died unnaarried, under 21. Sir W. Grant, M. R., held, that 
the shares vested immediately, subject to be devested ; that 
the ctmiiugency had not happened on' which they were (o 
be devested; and consequently,, the Rhare of the deoeasbd 
cbild passed to lier personal representative. His Hoaotit 
said, thafa devise over of the entirety might be called in aid 
of other circumstances to show that no interest was intended 
to pass, but that * it was not alonS sufficient for that pur- 
pose,(i) and that though •%>>" v- Barffeman, £'P. W. 69, 
voujd seem to prove the contrary, yet he doubled wbeUier 
the Reporter had correctly stated the reason on which ihjk 
decision was grounded. 
[ 168 ] On the other hand, where residuary real and personal es- 

Judd V. tate was given by will to trustees, upon trust to pay the in- 
Jadi, S - come of one third part to the testator's daughter S, J.j for 
Sim. fi29. life ; and, apon ber decease, to staod seised or poaiessed of 
Hunter v. the said one third in tntst for the child or children of S. J., 
Judd,ASim.\{ more than, one, share and share alike, aiid to be paid, 
*5fi- assigned, and transferred tothem,.apon their respectively 

attaining 85; but in case S. J. should leave but one child 
her surviving, then, the whole of Such one third should go lb 
such only child, upon his or her attaining 25. and be trans- 
missible to his «r her heirsr executors, or adminrstrators ; 
and in case iS. J. shonld leave no child her surviving, or such 
child should not attain £5, then, to his two other daughters, 
m the survivor, and their or her* children as therein men- 
tioned. The other two thmls were limited in a aimilaT 
manner fo the other twd daughters, exoept that the words, 
*'and to be paid, assigned, and transferred to them," were 
not inserted in the limitations infavour'of thechiWren of the 
ether two daughters; and the wordf, "and be transmissible 
to," were not introduced before the words,' " his -or her heirs, 
executors, or administrators," in the limitation Tn favour of 
an only surviving child of the second daughter. And, in 
default of issue of his three children wlw should attain 25^ 
then his trustees should stand seised or possessed in trust for 

{b) See Dtane r. Tett, and BltoM v. Burgh, »upra, 

r:-,:,.dbvC00gIC 



n. 8. Ti.] OF EXieCUTOBT INTERESTS. [§962il. [ IM ] 

hisnal and persons] repreMntatires. Thon powfer wu 
given to the trustees to apply &1I or any part of the iocome 
for the benefit of any child orchildrtnwho should be under 
05. Sir L. Shadwfill, V. G., held, that the giftto the chil- 
dren of S. J. vasToid for remoteness. His Honour ebsQiwd, 
that the gift, in case S. J, should Jeave one child only her 
mrvmng, was oleaxly contingent on that child attaining H ; 
and thesame constnictiofi lanst be put upon the gift in case 
she should have more than one child; and when the bs- ' 
quests in favoirrpf the children of the other two daughter* 
ware considered, Ihe question was placed beyond all doubt 
This decision not being deemed satisiactory, because certain 
cases, %nd particularly, Farmer v. Francis, 8 Sim. & StUi 
£05, had not been tated, the paint was again ai^ued, and ad> 
ditibna! cases were cited. But his Honour observed, that 
they did not bear any resemblance to tha present case ; [ 183 ] 
because they were cases of one single gift only : whereas, 
in this case, the testator's meaning could not be aacertained 
without^king into consideFatitm the whole wil). And he 
then showed that the second clause giving the property to an 
only surviving i^ild of S. J., and the gift over to the mr- 
viving daughters and their children, and the gift over of the 
entirety, as well as'other parts of the will, completely con- 
trolled the first clause, and made it evident, that the children - - 

did not lake vested interests before they attained 35. 
36Sa HI. Where, indeed, re^ or peraonal estate is III. Deriv 

given to a class of persons on their attaining a cer- over to mr- 
lain age, with a clause of survi'vorship,providiog, that in case vnon of a - 
of the -death of any of them under tbatage, the share of him, ^**"» "fiords 
her, or them ao dying, shall go to the sorvivois or smirivor; *'"'*,P'*" . 
the existence of.sueh clause of survivorship affords some pre- ^""y™ * " 
Sumption in favour of holding the interests of the class t& be ™''^* 
vested before the given age, inosmoch as if ibey were contin- 
gent, that clause would be superfluous. But still this presump- 
tion is of a very low degree : for, the dause may have been 
added from excess of caution or from inadvertence. At all 
events, the presumption thereby aAirded is insufficient to 
o*;erco[Ae die force, or to change the aense, of.expreafl 
words of a ^nown legal imporC - 

A testator devised a freehold estate to his wife, daring Rumdl v. 
her widowhood ; resoainder to his nephew, for life ; re- Bmeimum;^ 
mainder to ^e children of his nephew, in fee, as tenants' in Cnmp. ^ 
common. And, by a codicil of even ^ta with the will, be Moea. 661 ; 
directed, that neither his nephew nor any issue of his he- B. C. 7 Sim. 
phew shoald, by virtue of his will, take a vested iniereit 638. 
unless and until they shoald respectively attain Sli and ' 

that in ease of the death of any sudi children under 21, 
their Glares should go to the survivors upon their respei>- 
lively attaining 81. The nephew, who became the heir at 
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Is*-, attaiaed. 31, tnsniedf sad died,, la^rin^ fve in^Dt 
etuidniT, bsviog nandiB .bw will, wbaraby b» demised tlie 
premises io«eitaiH.Btb«t psreoos. Tii» Baioas of the Es- 

. cheqaercwtified-ttwtl»ioo)ca&«y'u:hetT,atiav. sod that 
tbe.tnftmt childrto loofc. oothiag. The efaildren beiag dis- 
satisfied with tbit'CeitifLeate, applwd to tti» Vicet^aoceDor, 
r tg4 1 Sir L..S^«reU, that tha apuaoa effuiother .Court of Law 
^ might be taken. And it vfaa er^uied, that, according- to the 

consriaicliDii adopted by the.CoHrt..or E^chequar, the sur-r 
virorafaip^clattsewoutd beaupflrflUous; for if the sba^ did 
ndt vest in the ehiidreo until at. tbe;$ oould ^a nottMng to 
. go«Tar i»the«4ratBt of Jhalr dyisg UDder 2L; and therefore 
' that the wonl"T«s(«d" fiacaut 'fabtoliUaoBd indefeasible." 
^ Btit Hia HoiTottr aud, thaX the rule>iReoit9tniii^ ins'trnmeDt^ 

is lo giFe to the vo^ their o&tural legal import, although 
(henby oiimr wdrds tOKf be twdered osden ; aod. dnt Sa 
ioteraMsof tbe cNldres. irere eottHngeot -on th^^attaining 
£■1, «^>Miially - aa the auiVivorahip daose, though Mincer- 
fluoua. according to that eotntractioa, ended with the words 
" upttD- their jsBpectively attafaiiog. 21," 
IV. Wlurea JV., WherJe tbe event oa which theprior devjae 363 

prior devise is-appareBtly made conttDgeut, is the attainment pf . 
is appBteotly & cenain age, and there i» a limitation to the - issue of the 
made cxxitiD- prior - derisee, In case of bis death, under that age, leaving 
geotoD tbe issue; with another limitation over, in case of bis death, 
altainreent of under that age, without issue ; similar observations may be 
acectaino^madfl' with regard to the e^ct of these hmitatiohi oref, 
and there is to those which have already been made with respect to 
aderise over the ease of a linaitstioh over '^mply on the non-hu^pening 
on de^ of tjjg event qq whioh the prior devise is apparently made 

'^*ft^ -V. But where a testator devises or beQueaths 364 

iMermediate' ^^al or personal estate lo a person "when,'.' or ''as 
devise to the *°°'* **" *** '''^^ attain, or, "at," or " upon," or " from and 
j„„Q_ after" his attaining a ^ven age, with no limitation to his 

V When a '^"^> 'i^ ^^^ ^^ ^*^ death under . that age leaving is^ue, but 
similar prior ^'^'^ '^ limitation over, in case of -his death underthat age, 
devise is ""^ without issue, or (which amounts to the same thing) 
made, with a ^th a limitation over in case of his death under that age, 
similar de. which is only to take effect if he has no beir, or for defaolt 
vise over, hut of his issue; in such case, his interest is vested in right, 
tllere is no - though not in possession or enjoyment before the 
intermediate age specified. In some of these jcases, the interim -365 

dsvtse'to theincome was given to the devisee,or there were other 
issue. words rendeiring il probable that only the actual possession 

See ^ 79-81. was postponed. But it is conceived that such a limitation 

over La^amply sufficient, of itself, to show that the devisee 
[ 185 3 was to take a vBSted interest immediately; because the estate 

is not to go over if he dies under the ago specified, leaving 
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issue ; and thflrefore it mtiBt have been intended that he 
should take ■» vested interest, in orderthat his issue might be 
let in, if he should die under the age specified. 

A testator bequsathed the residue of his personal estate Bhmd v. 
to trustees, upon trust to apply so much of the interest and WUliamt, 8 
dividettds asinight be necessary, for the maintenance and M,&K.4il. 
education of the children of his daughter, until they should 
respectively attain the age of 24 ; and then, upon trust to 
pay and transfer all the said residue, and the undisposed of 
interest and dividends, unto and amongst all her said chil- 
dren, vhen and as they should respectively attain that age ; 
and with benefit of survivorship between them, in case any 
or either of them should die under that age, and without 
leaving lawful issue ; with a limitation over, id case aU of 
them should die under that age, and without leaving lawful 
issue. The question was, whether the ititerests limited to 
the children were not too remote. Sir John Leach, M. R., 
held, that the time of payment alone was postponed ) and 
that the children took a vested interest, with an executory 
devise over, in case of death under 24, without leaving issue; 
because, in a gift of diat nature, he observed, the question 
whether the time of vesting is postponed, or only the time 
of payment, depends entirely upon the whole contextof the 
will) and, in th&t case, the gift over was not simply upon 
the death under S4, but upon the death under 24, without 
leaving issue. And he said that all the cases u;^n the sub- 
ject, except tha^ of Bitll v. Fritchard, 1 Russ. S13, before Sea ^ 366. 
Lord Gifford, were reconcileable with the distiiiction he 
took. With regard to that' case, it was urged at the Bar, 
that the impHcatioin arising from the peculiar form of the 
limitation over, was not pressed in the argument, lior noticed 
in the judgment ;.aDd that, in the principal case, it could not 
be supposed, that the testator intended that if any of the 
children died under 84, and left issue, the issue should be 
wholly unprovided for ; when the gift over was not to take 

Elace if issue was left, at whatever time the death might 
appen. 

Againy a testator, being. Seised of an undivided third \A JUaeMitv. 
lands demised to him and two Others their hmrs aUd assigns Rt^habh, S 
daring-thfrIivescrf'certainotherpersoB8,devi9edthesameto. _[ *®* 1 
his.sister and nephew, for' their joint lives, and to the sUr- Brod. & 
vivor duringhis or her life, in case there should happen to "'"K- *2S. 
be no issue living; but in cose botiior either of them should 
leave issue, then tO the survivor, one moiety, for life, and 
the rents and profits of the other moiety to be applied for 
the maintenance of the childrenof the sister or nephew so 
dying during their' minorities; and, after the death of the- 
survivor, the other mbiety for the maintenance of hlsor her 
childieB during tlieir minorities; &nd, wh^n aod a^ «tich 
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children c^ the sister and nephew, if any, should attain Sl» 
(hen, the whole was giren to them, as tenattts in common in 
fee ; and if bi^t one, to such onl^ child in fee ; and in case the 
. sister and nephew should both die without leaving issue, or 
. being sifch, thejr should die und^r 21, and without issue, 
then over. The Court of Common Pleas certified, that 
E. & M, the daughter of ^ M. the nephew, took, upon the 
death of the testator, an eAate in fee simple in remainder, 
during (lie lives of the eeatui gue vioa, subject to be devested, 
in part, by the birth of other children of the nephew and 
sister, Or either of them, and determinable altogether in the 
event of her .dying in the lifetime of H. M., or under age> 
wittiout leaving issue. 
Fitrmer v. In another caae, a testator gave his residuary real and 
Fraaeii, 3 personal estate, in trust for his wife, for life ; reniainder for 
Bing. ISl. his daughter for life ; and, from and after their decease, in 
and 2 Sim. (rust for, and he thereby devised unto and amongst, all and 
& Stu. 506. gygry tj)g lawful issue, child, or children, of his daughters, 
as should be living at the decease of the survivor of them 
his wife and daughter, equally amongst them, if more than 
one, to be divided ^are and share alike, when ^nd as ibey 
should respectively attain 84, and to their reapeinive heirs,- 
executors^ administrators, and assigns, as tenants in common, 
and if only one^ tl)en, the whole thereof to «uch only or sur- 
viving child, his or h^r. heirs, executors, administrators or 
assigns, upon attaining the said age. But, in case there 
should be no suofa issue living at the time of the decease of 
the survivor of them his said wife or daughter, or being 
such, all should die without lawful issUe^ under the age of 
84 years, then in trust for, and he thereby gave the property 
[ 187 ] to E. and T. F. in fee, as tenants in common. The Jiii^ea 
certified, as to the real estate, that the children of the testa- 
tor's daughter, who were living at.tbe death of the survivor 
of the wife and daughter, took estate* in £se, as tenants in 
See S 78. common. And Sir John Leach,. V. C, held that they took 

absolute vested interests in the persoiial estalte. 
iivrkin v. So where a testator gave to each of his six grandchildren, 
PfnUipt»a, q. legacy of &oL, when the youngest should come of age ; 
S M- & K. and the said grandchildren to receive the interest of the said 
^7. ■ 50/, uDtiJ the youngest child should come of age, when an 

estate should be sold, out of the produce of which, he, in a 
subsequent part of his will, directed the legaciea to be paid. 
If either of thos? chtMren should not Jive to come of age, 
nor have an heir bom in weidlock, the said 50/1 to be equally 
divided among the surviving, childretk One of the grand- 
children married during her minority^but afterwards attained 
81, and died, leaving a child, before the youngest grandchild 
attained that age. It was held, that she took aii immediate 
Tested interaat^io tbe legacy. Sir John Leacb, Af. R., said* 
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"In4bwcam,tber9 uiu>.diroctgifio&tUtl)« Yaxuigut.gtAad- 
child attains the ace of 21 ^eus: but, iuuiiuich aa iatsreat 
on tbelegaoy is given iu.tbe meai^tQe from the death c^ 
the testator, this, if it were given out of personal eitate, 
would be eonndered as sn iaunediat^ vested jntfirefttK aad 
yfM be so considered ia the j^rewipt' csaa«, if, upoq the whole 
will, it shouid appear that the legacy- does dot nuk into the 
land. The. paymant of these legsciea mi^ ^«li have beea 
postponed only {or th^ ooBvenioDoe of the ntate, and if that 
v«reso,lfo«caH wopld Dot be wH^iatfae piinciplB .that the 
lega^ lapses for the benefi,t of the land. -Therein more- 
over gfMt .wtHght in the argwuaot, that the l^acy would 
not sisk into the land, because the t^tator has directed, that 
if .any of the ail ^andchildren should dis iind^ the agaof 
ai, withoat.lsaving *a ^ir bom to wedlock, the legacy 
should vest in the survivors.. lalbat oase, the tesU^or has 
dedated, that ths legacy shall not sink, into, the land;- and, . 
ii-fortiori, it must.be intended, aocotdii^ to the principle of 
Lord Harawicke, in Lowthtr v. C^ndtm, that he conld not 
mean the legacy to siok imo the l»ad, whan a grandchild 
.attained iXt and died,,leaving a child bom in wedlock.", '. 

And where atestetor devised his rQal and personal estate [ igs ^ 
to (nist^M^ ujMW trast,' as to, a ceitaia estalie, to godvey arid Pkippi v.~ 
i^ure the same lo G.M>j3. wh«a and ao-soo;i as-be should Wiihmiiu,^ 
auaio 21, and blso to. pay io &. H <3. loool. upon bis ai- Sim. 44. 
taining 21-. Bnt^-io oasa O.M.tS. should die witbout.i»iM /^Ansps v. 
before attttiuing ai, then, the said estate, together with the ^ckert, 3 
said sum of 70QO£, was to fiink inlo,andhecoipe pvi'o{,iiit Clark iiFia. 
residuA. And he gave the.i:6;^ttS to aiioHwc,.in a.^fierant ^03. 
form of words, which were held to cteaie « «wtitigwt in-' 
ter^t, depending <m (he, attaiamant of thaagft of 34 yeiirs^ -; 
Sir U Shadw^I, V. C.f on (hA auth^ity.^ Broov\fiel4l .▼;. 
Crowder, ^o« v. Miiort, and Zka v. NoukU, held, that G. 
'Il..:»9. iook an ieunedistft v«8t«d iBte^«8t,lia>Me only M.^ 
deveeted; and oonBequeBtty that be was estitUd to brents 
and pro&tsofthe estate, though he had not yet attained 31. '. 
The case was CaiHed by appeal to the House of Lords ; biit 
judgment has never been given, the parties, it is understood, 
having emered into an arrangement. But/in support- of the . , 

view of t6e case which the Vic«-ChaDoeUi>r took, it was 
urged, both before him and in the Jlouse of Lojds, that' it 
was manifest that the testator did not intend the property, to 
^oDver, if 6.'K.^.diQd itndar £1, leaving issue. That th« 
issue, bowever^cpuld not take except through him,,aDd'he 
must be seised of some estate which they could inherit.. And 
that it was necessary, therefore, that G. H. ^. should take 
an immediate vested fee, to «nable bim, if he should die 
under SI, to transmit the property to bis issue. 
Vol. II.— 80 
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Warter v. And so where a testator devised lands to trustees and their 

Warier, 2 heirs and assigns, until J. fV., the son of his sister, M. W.^ 
Bro, &. Bing. shoiild attain 21, and, if he sitoutd die in the meantime, until 
Id. H. J., second son of M. W., should attain 81, and, if ff. J. 

should die .ia the meantime, until the daughter of M. W. 
should strive at that age ; upon trust, among other things, 
for the mainlenanoe and education of J. W., till he ^ould 
arrive at 21; and, when lA W. should atitaiii that age, to 
pay himtheresidueof the rents, if any; and,ifiA ^.should 
die before SI, then for the maintenance and education of K' 
J., till be should arrive at 21; and, when H. tV. should arrive 
{ 18& ] at that age, to pay him the residue of the rents, if any; and, 
when and as soon as J. IFl should attain Si, or, in case of 
his death, when and as soon as ff. W. should arrive at that 
age, or, in case of his death, when and as soon as the daugh- 
ter ai M.W. should arrive at 21, he devised the preoMSealo 
the trustees, their heirs and assigns, to the use of J. W. and 
his issue in strict settlement ; and, for default of such issue, 
to the use of H. W. and his issue In strict seUlement ;. and, 
in de&ult of SQch issue, to the ase of the daughter of M, W. 
and her issue, in like manner. ' And (he testator directed, 
that his furniture 'and plate sllould remain in his house as 
heir looms. The Court of Common Pteas certified, that, 
upon thede&th of J. W., under the age of SI yean, M. B. 
M. ff; his only child, became entitled, as tenant in tail male* 
of the reat estate, and as absolute owner of the heir looms; 
' ' and that she became so entitled immediately upon the death 
of .A IV.; and that the personal representative of Jl ff. was 
entitled to the savings of the renteand profits accrued in the 
lifetime of j; fV. . ■ 
VI. When VI. But where the attainment of a certain age 366 

the attain- forms part of the original description of a devisee 
"**!■ *' legatee, (See § sSl — 4) the vesting is suspended till the 

certain age attainment of that age, even though the limitation over is 
JkT^flir *^y '° ^^'^ effect in case of liis death under that age, with- 

leeatee or Leaseholds and residuary personal estate were devised 

^ioee. ^"'^ bequeathed,, in tfnsf, after a life interest to the testator's 

BvU V. daughter, for the diildreo of his daugliter who shonld attain 

Pritekard, *^^ ^8^ °f ^3) share and share alike, with benefit of ^urvi- 

1 Riiaa.21S, TOrship, in case of the death of any or either of them under 

that age; and, in -^xse there should be but one child, then, 

intriistA)rsuchortlych!ld;^and;tncaae there should bo no 

such child or children,.or, being such, all of them should die 

under the age of S3 years, without lawful issue, the)) upon 

trust for the testator's brother and sisters. The testator's 

danger had, at the time of his decease-, an only daughter, 

who was then about 15 years of age,'and died under the 

age of 23 years, without issue. It was held, that the attaia- 
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ment of S3 y«Bn vas made a conditioo precedent to (be 
, vesting of any interest in the children; so, that the vesting - 
of the intereste of any nnborn children might not take plac» [ 190 ] 
till more than SI years after a life in being; that the Court 
could not distinguish between children born in the life-iime 
of the testator, and those who wera or might be bom after- 
wards; nor could it qualify the words, "in case there should 
be no such child," by adding the words, "living at the death 
of the tenant for life," Uie testator's daughter; and therefore 
all the limitations after her death Were void ; the -limitation 
to the childiea waa void, because it was to vest on too 
remote an event; and the bequest over to the -brother and 
sisters of the testator was void, because it was to take 
effect on one of two conditions ; and the first of those con- 
ditiona could neVOT take place, since thete had been unte ; 
and the second required- the occurrence of an event which 
was too remote, namely, the children dying without issue, 
under 23. . , . . ■ ■ . 

SECTION THE SEVENTH. 

Of the ^Effect qf Subsequent Explanatory Words. 

. 366a Ak interest which, according to the form of its 

' limitation, is most undoubtedly a vested interest] 

may be rendered contingent by subsequent explanatory 

words, flo long as they afford a necessary, though, not per- 

■ baps an obvious, inference, that such interest waa not in- 
tended to be-a vested interest < 

A testator devised-'real estate, after the decease of hia Oritclutt t. 
daughter, to her second, thi/d, fourth, and every younger TopUott, 1 
child or children, as tenants in common ; but, in case his Rubs. & M. 
daughter should die leaving no issue, or if his daughter's Ml. 
second, third, fourth, and every other child .should opt 
attain his, her, or their respective age or ages of 31 years,, 
and should not be married before such agp with the consent 
of his the testator's son and daughter, sud the survivor of 
them, then he devised his estate over. He then directed, that 
the consent should be testified in a particular manner.; and 
added — " otherwise such child or children shall not have or 
receive any benefit from this my will." The devise to 
them as tenants in common woujd have given theqi a vested See ^ 9T.8. 
interest immediately,.8ubject to be-devested by the opera- See §- 148-9.- 
tion of the conditional limitation, in the event of their 
dying under SI without having been married with consent [ 191 ] 
But the subsequent words prevented them from taking a 
vested Interest immediateljr ; because, from such interest 
they would be entitled tp maintenance, and would conse- - 
quently lake a benefit under the will, even though they 
might marry before SI without coosetit, or die before that 
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age unmarried. The sabsequent ^onjs served to- render 
(be limitation to the children dependent, for its Testing, 
See ^ 19. Upon the event, as a condition precedent, of tbeir attaining 
81, or marrying with consent before XI. 

SECTION THE EIGHTH. 

Of the Effect qfan Allowance for Mainieitaaee. . 
I. Where the I. We have seen, that, in general, a gift of the 367 

whole inter- irbole intermediate income^ for the maintenance 
otediale in- or benefit of the person to whom real estate, or- persooal 
^^""^ i" estate not arising fron^ charges on land, is devised or be- 
^vMi, and queathed, on the attainment of a certain age, is, in conse- 
'r^ ?? "** qoence of the strong leaning in favour of vesting. Construed 
I™' ''°° a sufficient indication of immediate vesting, where there is 
See'^ S36 ^^ limitation over in case of the death of Uie party under 
3gg_^ " that age. 

II Where ^^* But, where there is such a limitation over, . 368 

there fa a H- ^'*^ indication of vesting furnished by the gift of 
mitacton '^"^ whole intermediate income, is so far countervailed by 
over,. tt>B limitation over, as not tp be sufficient evidence of vest- 

ing." 
Vawdty V. A testatrix gave the interest of her residuary estate to ber 
0^lde§t 1 fotir sisters, during their lives ; and directed, that, on thtiir 
Ruai. & M. deaths, the interest of their respective shares, should, at the 
S*". ^ discretion of her executor, be applied to the maintenance 
and ednoatioUi or accumulated for the benefit, of the chil- 
dren of each of them so dying, until such children should 
severally attain the age of 38 years, when they -were to be 
entitled to their mother's share of the principal ; with limi- 
tations over, in the event of the death of either of them 
under that age. The sistershad several children, bom in 
the testatrix's lifetime. Sir John Leach, M. R., said : " i 
am not able to distinguish this case from the regiduara' ph 
in fieakev. Robiruon. ... In that case. Sir William Grant 
[ 1B8 ] proceeds u^on this principle-^that the prescribed time can- 
not be considered as marking only a lime of postponed'pay- 
ment; because, there is no antecedent gift — no gift but in 
the direction to pay at the particular period. . . . ■ . If the 
whole interest had been exprea^y giVen to the childresn until 
they attained -2%, I do not agree that the shares of the chil- 
dren would therefore have vested, subject to be devested. 
The case of Batsford v. Kebhell, which is referred to by Sit 
William Grant in Jjeake v. Robinaon, is an authority direct- 
ly in point against that proposition. Where interim interest 

* But wee Doe A. Dolly r. fFard, ataied § 891 ; whicli, however, was dedded 
OD the authority of RaruMl r. Doe. d. Rmcc, a case that cannot be relied on, 
(See ^ 301-863.) 
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is given, it is presumed the testator meant an immediate 
sift; because, for the purpose of interest the particular 
legacy, is to be immediately 'separated from the bulk of the 
property; but that presumption fails entirely, when the tes- 
tator has expressly declared that the legacy is to go over, in 
case of the death of the legatee before a particular period. 
I speak here of gifts of personal e^te, and not of real 
estata. ' The language of this will gives an equal interest to 
all thechildres-of the sisters, whether bora before or after 
the death of the testatrix. — ^The. statute of accumulation, 
(39 & 40 Geo. III., under or by analogy to which, it was 
contended, that the accumulation might be good for 21 
years,} waa passed subsequently to the death of the testa- 
trix, and can have DO effect upon this will. My opinion, 
therefore, is, that the gifts over to the children of the sisters, ' 

whether bom before or after Jhe death of the testatrix, not , 
being to take effect until the «ge of SZ, are too remote and 

void." 
S69 III. -If a "part only oftheiotermedtate income is III. Where 

given for the maintenance ot beirafit of the person part onl^of 
"to whom such a devise or bequest Is made, this furnishes no the interme- 
presumptioQ in favour of vesting : on the. contrary, as the diate income 
testator expressly provides a less sum for his support^ than >> given. 
be woilld be entitled to by mere consequence of law, if his 
interest wen vested; there isapresumptlon^gainst vesting, 
Tatber tbiui for it 

SECTION THE NINTH. [ »»« ] 

0/ the Effect of a Pototr of ^ppointnient over Seal 
Eitate. 

369a ' ■Whshb real estate is subjected to a power of 
appointment in the first taker, with remainders 
over in default of such, appointment; the power does not 
suspend the vesting of the remainders over, but such feniain- 
dera vest subject to be deVeaterf by the exercise of tbe 
power, whether, the power is a power of appointing any 
estate or interest geherally,'or whether it is expressly ana 
Testrictively a powei of appointing in {&e.(a) 

(a) See Feame, 326—283; and Cmningkam v. Mooif, 1 Ves. Son. IT4; 
aod Doe d. WiHU j. MarUn, 4 D. & E. 30, as there stated^ orerruliiig tbe 
opiaioQ of tbe Chief Juatiee ia Lttmard homt'i Cue, K Co.-Rep.B§; and 
of Lord Hardwicke iir Watpt^ v. Lard Cofiieajr, B&ra. Ch. Rep. 15d. See 
also Smiih v. Lord Camtlford, 2 Vea. Jun. 698 ) aod Mavadrtll v. JHoim* 
dreU, 7 Vei. 667, 10 Vea. 246. * 
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SECTION THE TENTH. 

Of the Effect of a Power qf ^ppotntmtnt over Personal 

Estate. 

I. Gifts to a I. - Whebk, by will or setllement, legacies or 370 

class subject portions are directly given to a class of indiriduals, 

toa power of subject to aj>oWer of appointing the property among Uiem 

appointing generally, the persons answering the description, as they 

smongthem (^me in esse, during the life of the donee of the power, take 

generally, vested interests, in equal shares, snbjedt to be devested only 

a$ regards the amount of their respective shares, by the 

' exercise of the jiower; or,, in the case of any one or more of 

th^m who happen to die in the lifetime of the donee of the 

power, subject to be devested, as regards the share or shares 

of the person or persons so dying, by an instrument in exer- 

[ 194 ] else of the power, appointing ^e' whole fund ^oic^g the 

survivors. So that, 
1. Where no 1. If no valid appointment, or merely an ap- 371 

valid ap- pointtnent of a part of the property, is made, the 
pointmentis fund, or so much of it as is not effectually appointed, belongs, 
made, or in equal proportions, to the legatees or donee* living at tne 
only a par- death of the donee of the power, and to the personal repte- 
tial appoint, gentatives of those who happen to be (hen dead. 
^"'^"^ 3. But, on the other hand^ if the power is pro- 37S 

8. Where a perly exercised,' the share or shares of one or ■ 
valid ap- more of them may be partially devested and diminished, in 
pointnoent u favour of the others or other of tbem,by the exercise of the 
made of the po^gr j and in case of the death of any one or more of 
whole. thejn in the lifetime of the donee of the power, he may 

appoint the whole fund among the surytvors, so as entirely 
to devest the share or shares of the person or persons so 
dying.{a) ; . ,' - 

K.Wherethe 11. And, where the power is not a mere power .373 
powerautho. of appointing to the class generally, but authorizes 
lizeaaaelec- the donee thereof either to appoint to all or to select some of 
tion, and them in exclusion of. others; (as where it is a power of 
there is a appointing to such of them as he shall think proper ;) aiid 
hmitalion m there is a limitation to the whole class in default of appojnt- 
defoultofap-^gm they take vested interests, in equal shares, but the 
pcHutment. ' / . > i , 

(a) See 1 Rop. Leg. by White, 537 — 641, and cases there slated; viz., 
tSahm V. Keighley, and Mcdim v. Barker, 2 Ves. Jun. 833, 606, and 3 
Von. 160 • Briatow v. fFarde, 2 V.e». Jun. 836 ; Wllion v. Pifrott, 2 Ves. 
Jun. 3Si: The same lefkmed author also re&ra to Witts v. Boddingtim, 3 
Bro. C. C. 96, ed. by Belt ; Robinton v. Smith, 6 Mad. 194 ; Gordon v. Levi, 
Ambl. 804 ; i>o« V. Martin, 4 T. R. 89; 64 ; Smith v. Catnelford, 2 Ves. 
Jun. 096 ; Vandertfe v. AeUm, 4 Ves. 771 ; Butcher v. Butcher, 9 Ves. 
SeS; 1 Ves. & Bea. 78, 99; S. C. I Sdio. ft Leftoy, 298; Font v. lard 
Dungamwn, 2 Scho. & Lefioy, 118. 
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diare of each is subject to « partial or total- derestment 

in favour of the olhera, 
374 III. But, * where legacies or portiona are given III. Where 

to such of a ceriaio class of individuala aa a particu- the gUl is to 
lar person shall appoint ; and there is no limitation to any such of r 
of them in default of appointment ; the legacies Or portiona [ 1 95 ] 
will necessarily be eomingeot until the donee of the power class as a 
shall have exercised, it, so as to desiggate and ascertain the person 
individuals who are to take.(6J . shall ap< 

point, and 
there is no 
limitation in 
• default of ap- 

poinlmeDt. 

CHAPTER THE NINTH. [ 196] 

CESTAIK CASKS OF IKTBPESTS URDEB LIMITATIONS Ot THE 

waoLE on or the imkbdiats fast or a sBrsRSioK,' 

DlSTHfeniSHBD >BOK OaHTINOBItT aEXAIHDXKS OV THE 
TBIBD Cl^SS, AHn-VBDK SPRIEOINB IKTXBESTS. 

37< - I. Wbere a person takes a life estate under one I. Where a 

iDStmmeiit, and by a subs^nenl instrument, a life limitation is 
estate is created in favour of another person, with a remain- ^o ^^^ »fter 
der over after the death of both of these persons ; in such ""^ d^th of 
case, the -remainder over is a graiii or devise of the rever^on " pe>«nwho 
or of the immediate pan of the reversion, being lim'it^d'^ to , ^ *i^ 
take effect in possession immediately after the regular ***** V^** 
ezpiraiioD of the life estate created by the previous instra- jl,!'.'!!^"'"", 
meat, and .of the other life estate' created by the subsequent ^^^^ ^^^^^ ][_ 
instrnment; Although, if the existence of the first of these niiia,jo„ i^\ 
life estateahad not been known, the remainder over would limitaiW of 
have justly been.consideredto be a contingent remainder the whole or 
of the third class. the immedi- 

■ Thus, where ^. made a feoffment to the use of himself ate part of 
for life, and, after the death of »4. and M. his wife, to jheuse the rever- 
of B., eldest son of ^., for his life ; ^ia was held a contio- kod, instead 
gent remainder in 3. But as it afterwards appeared, that, of a contin- 
by « former deed, M. had an estate for life ; Lord C. J. gent remain- 
Hal? held, that it was not a remainder, but a conveyance der of the - 
of the then subsisting reversion expectant on the death Jj*"^ class, 

376 II,' Where an estate is Umited to a person after "?» '"'*; , 
or instead ttf 

(*) See 1 Rop. Leg. bv Wbile, Ml— 648; and Ztefa of Marl- ? l'™""*'^ 
botwgh 1. Lord Qomphin, 3 Vea. Sen. 61, 74, 81, as there 
slated. The same learned author also refers to 2 Ves. Sen. 208 ; 
Ambl. 865 ; and 1 Ves. Sos. 310. 

(a) ffW V. £(wcr, Pollezf. 63; as staled, Feame, 303. 
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ofasprins* tlw^aadi-Qr iiMtbn vbo -tekea a life estate- nader a pre- 
ing interest, vious itisiruowDt ; (his, ot fionrSe, is a grsot or devise of 
£ 197 } tbe rereiAioIi, ot' Of the ittmediate part of the~rev«rsion: 
Sae^l69. - lMt> fel, if the • existence of sdcti life estate were not 
See ^ U7-0. knowD, it would be properly eMsidered to be a springing 



ObnrrarioM ItvHl b4 obvtous traOLIheae distinctions, thar S7T 

graundetl on vtiereret an iotereflt is postponed till after thfi 
the IbR^ag death of a penoo' who takes tio life -interest under the same 
distiactiMn; iostniinent;'i|i judgiog-of the ItmitalionscoaUiiQed in such 
'- itistrtiiBeni, it is neoessary to iuquire whether or not such 

person tabes a life interest undsr *ay previous iaatru- 

ineqt. 
in. Where a ^''- ^ ^^'^''^ '■^ estate . tail geoend is limited to 378 

limitati<»i is A.^T^n by one in9initneBt,and then, by a Gubse- 
to take effect <li)ent instrument, an estate is limited lo take to effect oh an 
on an iodefi- indefinile failure of his issue generally ; or, where bq estate 
nite failure tail restricted .to a certain deacriptioa ef descOidants, is 
eTissue wbe licoited to a penoa by one instrument, and then, by a dif- 
aie all in- ferentiaatniment, an eatate is limited to lake effect on an 
heritable indefinite failaie of his issue of the same description ; in 
under estates either case tbe limitation in the subsequent instrument is an 
tail crested imstediale grant or devise of the reversion or of the imme- 
byaprevKwa dia,e p„( of the rev«r«on,(A).tHongh,if the existence of the 
in^rumntf;^ prevKHM estate tail wero not known, it would be: rightly 
andmcftli- considered as an exsciMocy grant er-devisa of.ft' spriogiag 
jJIJ^S^^of inisrest, and therefore as void for remoteness. {\ 706, 714.) 
the whole or the imme^te part orthe reversion. 

IV. Wberaa ^V- Bv^ where an estate- is crtaled oot of a 379 

limitaiioii is revei^on expectant on the expiratiofl of an estate 
to lake^ efie>4 fftil Umitod by a previoos inslcUment; and euch. estate so 
on as indefi- created otit of the reversioa^ ist..in reality abd not merely 
Dite~MursorappareBtly,lin)ited tg take efiect o.a an indefi^nite failure of 
isaue, Some issue generally, or issue of a given description, and tlutt 
of whom era fiiitsre could or might, not take plaee till a period subse- 
not inherit- quant to the regular eviration of the estates tail, in cons^- 
aUeiinder quence of all such iraue not being inheritable under such 
su^hestsles estates tail; such li[niutioQ.D9 an indefinite failure, of issue 
L V t " ^ limitation of a spitnging interest out of the reversion, 
men tiinita- ^^^ therefore void for remoteness. As ' where estates tail 
tation of a"*" ""^^ "^ limited, by marriage settlement, to the first and 
r 198 1 ' Other sons of a person by that marriage, and then, by a sub* 
■MiniriiiB in- '"t''^"' "*"> * devise is made of tbe p^'operly so entailed, 
Jpg^J^ " which is not to taJte effect except on an indefinite failure of 
See^in, 13^7<I6;714. 

(b) See Fearae, 448. - 
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his iwne gtiaen\\y{t) or his iasm male ; sod 'not meretit 
OD failure of their issoe male, or on faiktre of his isBne male, 

in tb« a)i<nnatire.(^ 
WO An exception occors, howercr, where the pos- Exception, 

nble uiterTAl betVMQ sach an indefinite failure of where the in- 
tesne and the r^ular expiration of loeh estatea tail, may be tervalnwybe 
filled np by implying an estate tail, so as to sappert the sub- filled up by 
•eqnent limiiaiinn on such an indefinit« failure of issue, as implicetioD. 
a remainder created out of the roTersion. See § 169. 

But there cannot be such an implieation wtiere the Hmi> Where stich 
Mioo on finilure of issue is by devise, and the person whose implication 
fiulore of issue is spoken of, neither takes any estate under <loea not 
the will, nor isthe heir apparent or heir presumptive of the arise. 
testator. Nor can it exist where the person whose failure See § 666.9. 
of issue b spoken of, is the devisor himself ; becaose be ia 
dead when the will takes effect 

A testator baring a reversioa ex^>eetant upon a life-«state, Banke$ v. . 
hi his wife, under his marriage settlsraent, and upon inter- ftolme, l 
•ets, under limitations, whicb^ being only to bis sons in tail Run- 804. 
male, with remainder to his dai^htors in tail general, would 
qot have carried the estate to thd female issue of the sons, 
made bis will, whMeby, after reciting that he was seised of 
the reverndO in fee expectant npon, and to take effect in '• 
possessioii' immediately after, the decease of his wife, in case 
there should be no child or childnn of his wife by him, or, - 
there being such, all of them should happen to depart this 
life without issue, of and in divers messna^, he proceeded 
to devise the same, in ease he should die without leaving 
any children, or child, or, there being 8uch| all of them shall 
happen to depart this life without issue. The Viee-Chtin- 
eellor decided, that the devise of the reversion was void, as 
being too remote. And this decision' -was aSrmed by the 
Honse of Lords. The reasons in support of the decreeof 
the Vice-Chancellor were the^fbllowing : " Because, if the [ 199 ] 
devises in question were valid in law, they mast take effect 
either as immediate devises of the rererapn, or as execntory 
devises. But, as immediate devisee of the revereioir, they 
cannot take effect; since they are not limited to take effect 
till aftec the failure of the whole of lite testator's issUe, or, 
•t least, (^his whole issue by his then wife,- some of whtdi- 
issue, that Is to say, the daughters of his sons and tfieir de- 
scendants, could take do estates under the testfttor^ mar- 
riage settlement. The devises, therefore, are not so limited 
as to take'effu^ at all events immediately upon the expira- 
tion of the partioular estates limiled by the settlement: nor 

(e) Lady Lanetborough t. Fox, Cas. temp. Talb. 363 ; as stated and com- 
mented on, Fearne, 448 — 9. 
(rf) Sat^vrd V. tfby, 3 Bar. & Aid. 96*. 
Vol. II.— 81 
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cmn any limitations be implied in fovoar of tbo testator's 

ianifl bf his then wife unprovided for by the settlement; 

since it appears, from the recitaf of the settlement contained 

in the will, that the testator conceived (hat all his issue by 

bis then wife were provided for by the settlemeDt, and he 

therefore cannot be taken to have intended to have provided. 

' for any such issue out of Hie settled estates by his will. 

And, as executory devises, the devises in question cannot^ 

take effect ; because they are limited to take efiect after a 

general feulure of the testator's issue, or, at least his issue by 

his thea wife, and are therefore void in law, as being too 

remthte. - The testalor,.according to the plaia constructkm of 

hia will, does not profess to devise, nor is it in the least pro- 

.babla that he could have intended to devise his estates in 

the county of York to hia collateral kinunen, in ezclusioa of 

any of his own issue ; and therefore it must be understood, 

according to the literal language of the will, that the de- 

' visees were not to take until bilure of all the testator's issue 

by his then wife or any future wife (or at least all his issue 

by his then wife), as well those provided for, as those ua- 

provided for by ^e settlement." 

V. Where a V. From cases of this kind^ however, we must 381 

limitation is be careful to dtstlnguisb those where estates tail 

made of the are created by a previous instrument, ond the aooestor, to 

ferersioo, eo whose children such estates tail are given, devises the rerer- 

nominei on Bidn, ra nomine, on an indefinite failure of issue generally, 

[ SOO 1 or of issue of a certain description, some of whom are not 

OD indefioite inheritable under the entail previously created ; and there is 

Allure of qo intent maoifesled, in any other part of the will, to post- 

'"''*»'^* pone the devise to such indefinite failure of issue. In such 

"j".™" ?" case, the devise will be held to be an imoiediate devise of 

•W '"^m-" *"^ °^ °^ *'^^ reversion ; because, as the testator first devises 

r? "°^ the reversion, which is a sufficient description in itself, and 

tail- and that devise would,Qf course, in itself, pass aniatenst which 

such limita* ^<*ii'*l '^l^B effect in possession immediately after the regu- 

tioniaalimi- 'at expiration of the previously created estates; the effect of 

tation of the thatdeviseisDotdeatroyedby words which may be renarded 

whote or the *^ merely superadded to the principal deseription, for the 

immediaie purpose of explaining what was the nature, as lie erro- 

ptrt of the neously supposed, of the reversion to which he was enUtled, 

reversioD. and which he intended to devise. 

See § 169. An estate at C. was settled on ^., for life ; remainder to 
SgtTltm V. his first and other sons, in tail niale ; remainder to •4., in fee. 
Janet, SSim. i^- devised as follows : " As to the reversion and inheritance 
400. of the freehold estate at C. purchased by me in frarsuatwe 

of my maroage articles, in case of failure of issue of my body 
by my said wife, I give and dispose thereof in manner fol- 
lowing; that is to say, I devise the same to my brother, &c." 
The estate in tail male in the first and other sons of of. being 
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determined, the heir at ta^ of ■#., apprehending that the ' 
devise was roid for remoteness, contracted to sell the estate. 
The Master having reported in fayour of the title made out 
under the heir at law, the purchaser excepted to the report, 
on the groundthat the devise vaa good, or that, at least, it 
was doubtful whether it was not good. Sir L. Shsdwell, 
V. C, aaid, " In cases like the present, it is always a qtieh 
tion, whether the testator has described inaccurately what ' 
he meant to dispose of, or has made the contingency a part 
of the devise. H appears to me that, in this caae, the testa- 
tor has used the words, " in 'case of fsiilnre of issue of my 
body by my said ' wife,'' as a description of the thing he 
tneaat to dispose of: and therefore, if I were compelled to 
decide the point, I should-hotd, that the devise in question is 
good ; and conseqnebtly I cannot force the purchaser to take 

ibis tiije." 
3S8 VI. Where estates tail ftt» created, hy a deed or [ 801 } 

will, in favour of the children of a particular mar- VI. Wberoa 
riage, and then the ance^or to whose children such estates limitation is 
tail are given, makes a devise of the hereditaments so' en- ^ t^^ *^^ 
tailed, to take effoci on an indefinite failure of his usuej <>? " "^^p 
generally, or without restriction to his issoe by such map- n»i*«ii»i««« 
riage, -or on an iqdefinite laiiure of the issue of his sons, '^^l!^^ 
daughters, or children, generally, in such case, if hia' wife is ?^ ^^^"^ 
■tin living, by whom ha had the children who t«l^e ■ the .^ T^|^ - 
previous estates tail, and there is anything-, on tha face of i^^^^^Il 
the will, to show- that he contemplated her SDrviving him, ^j^ aje^ 
{■snch as the appointing her execntrix, or making any dis- aloneiiAerii* 
position in her favour,) (e) it will be considered that he had able under 
no other marriage in contemplation, and that, consequefltlyf previousty 
the devise is a devise of the whole or the immediate part Of created m- 
ths reversion, instead of a limitation of a springing interest, tates tail, but 
(See§169, 117, U5.) yet norther 

marriage 
was contemplated, and then&re such lunitatioo is a Iimitatioa of the wbole or the 
imroediale part (d the leveraioif. 

{e) JontM V, Motgm, as stated, Foorne, 451. Lytton v. hytlon, 4 Biol C. 
C. 441 ; as slated, Feame, 454, note (r). 
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CHAPTER THK TENTH. 

OF LtMITATIona TO TBX HjEtB OX HETIIS OT A LrVTITQ PBB- 
•90V, COtTSIDXIKD IIT aZLATIOIT TO THE FDCSTH CLASS OF 
COHTIireBHT XXteAIMDIKS ; AMD, nSST, 

OF SUCH LIMITATIDRS, WBBH TBSV PmiMA TACIB FAU, 
TTITHIM THS DtifiOBIPTIOK QF THAT CI.AM, BUT IN MB> 
ALITT DO HOT COME WITHIN IT; THB- WORD BBU HUBAM- 
na HBIB AFPARXNT QK rBBSTHPTITE, AND THB WOBO 
BFIBS HBANIHQ aONS, SAII«BTIBa, OB- OBfUWBN. 

Strict aeoee The word " b«ir/' id i(s strict leg^t seBMrdaiotes MS 

pf the vonl the person uppo whorn the Uv easts (h» inberl- 
^r. . tance, ou the decease of tbeaiteestor. Hbdoo the Btazioi 
A nttiBiDdtr Is, that nemo e$t hterta vivertiisf aod consequently, a .re- 
to the hein (aainder which uhmjyted to tbe heirs of a living person, is a 
ofaliving remainder limited to one who is not yet in eiisteace j siiwe 
peison is a dq one sustaining the legal cbaracler of heir of a certain per- 
hnttabon to ^j,^ can be in eiietoncs till that pergon's death. ' 
? P^**" "** And admitting though there can be no heir till 384 

". j^'"-* the ancestor's decease, yet tbe^peraon^hp will 
notasowf' ^▼'''''"^'y ^° ^^^'^* ^ '" '>eing ; still, it is tiocerUin whfltbei 
Mined * '^^ person, who wiwld be heir, if the ancestor wereto die at 
a'particular time, may not die. before the ancestor j or, if 
such person is only heir presumptive, whether he may -not 
be displaced by the birth,of a nearer relative} and there- 
fore, the persop who will eventually be beir, is *m who* 
. even if he is in being, cannot be asciertained till the monunt 
' of the ancestor's decease. 
And benee Hence^as a genmal ride, a remainder iitnitad to 385 

such leroain- ^b^ beir or heirs of a living person, fatts within the 
der is a con- description of^^and really is, a contingent remainder ef die 
tijigeiil n> ' fourth, class. But, 

maitider of I. Tliere are cases in which such ^inainders do 366 

[ 203 ] ' not, in reality, within the description of the fourth 
the Iburtti or any other class of contingent remainders, though, ;7nnMl 
cl«8& But, /acie, as being litnited to the heir or hoiis of a living peraon> 
I. Sometimes they seem clearly to fall within it. 
ft does not 

fell wiihiD (be description of thsJtcIass. 

l.Wheretbe 1. This happens where Sesame persons who 367 

word heirs is are designated ** heirs," are, in another sentence, 
used for sons, referred ip by the description of sons, daughters, or children, 
daughter»,or the testator having sons or childrMi at the lime: or other 
children. 
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•xpressioBS are add«d, vhi^ show- that the testator used 
the term ** beirB," not in its technical Muse, but as a syno- 
nyme for the first and other bods, to take successive remaia- - 
dms'in tail, or for the childrea, to take aa joint tenants or 
tenants in comipoa. 

Thus, where a testator devised in trust for the mainte^ Doe A. HiV 
nanea of j^-a feme covert, and the issue of her body during In t. Iron- 
the life of 8.; and a^r her decease, in tmst for the use of Kongtr, 8 -■ 
the heira of the body of S., their heirs and assigns for ever, East, 983. 
without Ay.respect to'seniorlty of age or priority of birth ; 
and in default of such issue, then over. It was admitted 
tbat the remainder was legal, while the preceding estate 
was equitable^ And it was held, that S. took for lUia only, 

with remainder to her children as joint tenants. 
jISS- 9. *Suclialso is the case where it appaara from 3. Where the 

other ezpreteitMUL, that the testator .uses the term word heir is 
*'beir" to denote the individual, who, at the time of the used for heir 
making ctf th« will, is the heir apparent or heir presumptive apparent or 

of a particular petaon.(a) preauoaptive. 

3S9 11. Again; there are other cases, in which re- II. In some 

mainders to the heir or heirs of a living person, do other cases, 
fall within the description of the fourth class of .contingent the remaii^ 
remainders, but yet, in consequence of the appltcatipn of der does fall 
certain rules of law, they constitute exceptions from that _ [ 2^ ] 
class of contingent remainders. The cases of this kind are vitbin the 
tbose which are affected by the rule which rendered a limi- description 
tatitm to the heirs of the grai^r inoperative, and those ™' . ^^ 
which are governed by the rule, in Sheilej/'g Case; which """"*"";? 
form the respective subjects ef the.two following (Aapters. - ^ "'^e'°° 

feurth class 



CHAPTER THE ELEVENTH. , ■ (los ] 

TIR8T KZCSPTIOK ¥»OU TBI TOUHTB CLASS 0* COHTIUQEITT 
BEHAIIIDBas, n THB CABB Of MX VLTIMATB UHITATION ~ 
TO TBB-BieUT BKlBS OF TEE SBAHTOR. . . ' . 

Ib tha pFecading chapter, we bave weva dtat, «a a:- general 
rule, a rettuinder lisuted to the hein of a living perBQa,&lla 
within the ifancri^tioa oC.aod raaUyiB, a ctnitiBgeBt n- - 
mainder of the fourth class, 

(a) BuTchtU V. Durdani, 3 Vent. 311 ; Janui t. Btehardam, I. Bio. Pari. 
Ca. 4fi3 ; Darbuon d. Long r. Btaumont, 1 P' W. 22B ; 1 Erg. Pari. Ca. 489 ; 
and Oeodrte-At d. Broking y. WbUt, S -Uao, Esp. 1010; as ataled, Feame. 
810-^212. . 
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Limitations But, prier to a modern Btatol«, "if an ultttnate 390 

to th« right liinilatioD was made to tho righthoirs of tbe gtantof, 
heira of tbe it did not giT«'a Contingent reBtainder to tbe heo' at lair aa 
srantoTbe- a purcfaaser, but was entirely- inoperative, the ultimate in- 
* w*ir'*i V* '^"^* remaining in the grantor, as his ancient rereraion, and 
ifwt passing to his rightheirsin tbaordinarycouiseof deseenL(a) 

c 106. ij.||-j ixcoptioB is founded on reaaoos similar to those as- 

Sea Sect. III. signed in tbe next chapter for the exception therein dis- 
cussed. 
Enactment By tbe slaL 3 & 4 Will. IV. c. 106, a S, it is, 3S1 

ofslat.a4c4boi|rerer, etiacted,tbat "when any land shall have 
Will. IV. c. been limited by any aaaarance executiBd after the 31st day 
100, a. 3. of December, 1833, to tbe person or to tbe heirs of the per- 
aon who shall thereby bare cooveyed the saine land, such 
parsoD shall be oonndeied to have acquired the same as a 
purchaser bj virtue of such aaaarance, and shall not be 
considered to be aatitled thereto u his former estate or part 
thereof." 



t 806 ] CHAPTER THE TWELFTH. 

SECO!n> BZCBrriOH noM TBE TOOKTB CLASS or COVTIHaXIlT 
BBHAlNDns, CSIJLTED BT TBS BTTLE IN «BBLLBT's CA9B, 
WHBBX EBAJ. PROPBKXT IS LIXITXD TO J, PBBSOIT, WITH 
BBMAni»R TO BIS HEIBS. 

A lemainiler 

lolheheirsof We hav'e seen, in the tenth chapter, that, ad a 398 

a living per- general rule, a remainder limited to the heirs of a 

K>n is a COB- living person, falls within the description of, and really is, a 

*'°^^"" contingent remainder of the fourth class, 

P*''™'* There is, however, a well known-exception to tiiis, created 

But an ex- ^y the rule in Shellev's Cam. 

ceplHm ifl ' ^ 

2J^^^ SECTION THE FIRST. - 

SheUet'a The Rule in Shell^'t Caae Stated. 

ffhttlfti'i ^^ ^S&eliev's Case, a fine was levied by a man to .393 
fv~T th^ t^)c o' himself 'for life, Fsmainder to the use of 

the heira male of bis body and the bain male of the body 

of such heirs male. 1 Co. Rep. 9B. - 
What is And the rule called the Rula in SheUes'a Case, - 394 

meant by the is a. rule of great antiquity, by which the word 



(a) Fenuiek v. Jfif^trtA, Hoor, 284 ; Earl <tf Btdfor^t Case, Moor, 718 ; 
ana Read and Morpeth v. Erinpon, Cro. £^iz, 331 ; aa stated, Feame, ftl. 
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heira, in r«mamdeFS to the heirs of a tacant for life or in Rulein JAef- 
tail, is construed as a word of limitation, and which was Ity'i Case, 
referred to by the d^fendaat's coause) \a that eaJM, to i&iow 
that the heirs males of the body of Ekiward Shelley did not 
take by purchase, but by deseent. 

395 . The Rale is ezpteMed'by hiu in the following The Rule aa 

tertns: — "It ia a rule of law, that when the ance»- stated in 
lor by any gift at conveyance takes an estate of freehold, SheHtft 
and, 'in the same gift oi conreyan<;e(a) an estate is limited, Csse. 
either Bedtalely or immediately, to his heirs, in fee, or in [ 'S07 ] 
tail, that always-, in stTch eased, the heirs are words of limi- 
' laiion of the estate, and not words of purchase." 

396 ^Sereral earliercasee in the Year Book5 in the The'same 
time of E>]waid>in., are referred.to in Lord Coke's rule appeara 

Report; ^ut Mr. Preston obserres, the only one among in the Pro- 
them which is intelligible, is, that of the Provost qf Bever^, votl.o^ Bt- 
which arose upon a fine *«r grant tt render, by which "'•'^ » 
landa were settled upon John Sutton, the granting party in C*'^- 
the fine, for his life ; remainder, after his death, to John his 
son, and to Eline his wife, and the heirs of their bodies be- 
gottte ; and, for def&uU of such isstie, remainder to the 
right heirs of John the father. John the father was dead, 
and John the son and Eline were also dead, withoal issue. 
Richard, another son of John the father, entered, claiming 
a» a.purdiaser under the limitation to the right heirs of his 
fitther. Thorpe, in answer to the plaintiff's counsel, ob- 
served, "Your title is tu heir to your father; and your 
fether bad the freehold preceding} . . . and the re- 
mainder was-ne/at all limited to jfou- by yotir/*ropername, 
but tu heir." And, for these reasons, it was decided that 
Richard took by descent. (&) 

397 Such is the rule of law indirectly pointed out io' Observations 
this case, and. formerly stated in Shellep'i Case, od thevirtual 

from which it has received its name. And it is indispensa- sabetitution 
bfy necessary here to observe, that it would have been well of another 
if the profession, when they.lutTe considered the nature and nile. 
extent of the Ruie in ShelUy'i Case^had always really con- 
sidered the nature and extent of that Rule, as pointed out 
and expressed in the tVo cases above mentioned, instead of 
laying downj or presUpposing the existence of a Ririe, which, 
though termed the. Rule in Shelley'a Case, is in reality a 
translation of that Rule into terms of a far diSernit and 
more extensive character; embracing; cases, where the 
words "issue," "children," "sons,"- and "daughters," 
have been used instead of the word " heirs." These words 

(o) See Feame, 71; and Doe d. Fonnertau v. Fbtmereau, Doug. Rep. 496, 
as stated, Feome, 73. 
(b) Pros. View of Rule, 00, A3. 
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may indeed hars been used in ignoni&os as iTiUMiyma* for 

the technical word hairs; but still, not haling the taoM 

technical import as that word, fhey hare been diflarently 

coDstnied. 

Ttra Rule True it is that the Rule may be expresaed in 398 

may be dif- different and in more or less precise terms, without 

jerentty destroying its identity. And we find Lord Coke himself 

slated, «ith- wording it in different ways, in different parts of his com* 

out losing its meotary. Thus, in one place, he says, "Where the aiKeMor 

identity ; as taketh an estate of iVeebold, and after a Remainder ia hmiled 

it is by Lord (^ Yob right heirs, the fee simple vested in himself, as well bm 

Coke. jfithad been limited to him and-his heirs: lor, his right 

heira areio tbiacase words of Hmitation of estate, and not of 

pnrchaae."(c} While, in another passage, he gives the same 

Rule as follows :— rWhetnoever the anceater taketh any 

estate of freehold, a limitation after, in the same concey- 

arice, to any df his heirs, are words of limitation, and not 

of purchase, albeit in words it be limited by way of lemaia- 

der."(rf) 

Lord Coke Bui amidst this variety in other respects, tlie two 399 

retains the essential reqoifflies pointed out by the coonsel in 

two esaeniial the Case of the Promott of Beverly and in Shdl^'s Case, 

requisites are retained by Lord Coke ; namely, a prior limitation of the 

tbereof. freehold to the ancestor ; and a subsequent limitation to bis 

"heirs," by that designation, and in that character. 
Another It is the derign of the present chapter, to point 400 

Biatedieot of out the nature, application, and reaaona of the Rnte 
the Rule. referred to in Shellejf'a Case, and not of some othw Rule, 
designated by that name, indeed, but being in &ct of fat 
greater extent ; and in purmance of this, the author ven- 
tures to lay down that I^nle in terms, which, retaining all 
tbe essential ingredients, may perhaps serve to express sab- 
staotiaUy the same Rule, in a somewhat more plain and 
definite manner, and in such a way as' to exclude certain 
cases which &il within the terms of the Rnle, as laid down 
by the counsel in SheUej/'a Case, and have usually been 
treated as exceptions thweto, but which, as appears from 
[ 209 ] the Pi^woat qf Beverly's Case, do not, in reality, coina 
within the scope or meaning thereof. 

' Tbe Rule, when expressed according to this de- 40t 

sign, tnay be thus stated: When a person, by any 
deed Of will,take«a freehold intereat,and, by the same deed or 
will,a remainder of the same quality, as legal or eqailable,is 
aOerwards limited, whether mediately ot immediately, to his 
heirs or the heirs of his body, * by that description, and in ' 
that characterise) or to his beir or the heur of his body, in tba 

(e) Co, Litt. 819 b, ((0 Co. Ljtt. 376 b. 

(e) See Feame, 188, 194, 19d, 197—199. 
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singular number, l>ut as a nemen coUeotiviim in the sense 
of heirs or heirs of ihe body ; the inherirance, in fee, or in - 
tail, is executed or attaches originaTIy in the person to whom 
the freehold is limited, as if it had been limited to bitn and 
hia beita general or special, instead of attachiDg originally 
inihe individual first answering the description of his heir 

geueral or.special. 
401a It will Im observed, that 'limitations of subse- Limitatioiu 

quent idlerests which are not by way of remainder, not by way 
Buch as conditional limilations, are not within, the RHle.(/) of remainder 
TlieRule arose before-such limitations were allowed ; and ?■*"<"*"'>" 
when Ihey were introduced by way of use and devise, the '" *"^ "™- 
Rule was not held to apply to them, either directly orSee ^ 148'9, 
by analosy, because they were not withm the reasons of l^^i 11^> 
Ihe Rule. ma, 419- 

4ao. 

SECTION THE SECOND. 

Tfa Termaand the Operation qfthe Sule explained. Wordbelror 

■40» Afait from the operatiod of the Rale, the word "^j^^^""! 

heir or heira rnay be either a word of purchase or ^i,g^ 'Lt^ar' 

a word of limitation. limitatba 

403- Words of purchase are those which designate Definition of 

the first purchaser or person w1io is to take, and vordsofpur- 

404 which cause an interest to attach in him originally, chase. 

' Words of limitation are words which serve to mark DeAoitioii of 
out the limits or quantity of an estate, -and its course of de- words oDi- 
Tolution, and under which, in the case of an estate in fee [ 210 ] 
or in tail, Ihe heirs do <^ot take originally, but derivatively mitation. 

- by desceat from their ance9tor.((i} . See § 26-42. 

405 The invariable, proximate, and proper operation The iofa- 
of Ihe Rule, is, me^ly to execute the subsequent nable, proii- 

iniereat in the ancestor himself, just as if, in addition to a mate, and 
' prior limitation of a freehold to him, there were a pn^r ope< 

406 subafiqitent liraitatton to him. and his-heirs general ration of tlta 
/ or special. But, besides this operation, it has also ^'^ 

an occasional, mediate, and indirect effect upon the prior \^ T"^'lr 
estate limited to the ancestor, by creating, in certain cases, wonal, oiedj. 
such a connexion between the two interests, as to let in the Jig^"^^^ 
appltoatien of the doctrine of merger, and thereby occasion , -^^ 

tbe annihilation of thepirior estate of freehold. .A, * 
407' Under the Rule, in Sketiti/U Qioe. and th^ doc- ^^^^ 

ttine ofmei^r, the subsequent interest is ex^uted „i.j_u .'?. 
in the ancestor in five ways: I. Jn possession, absolutely, ^j^^^^^^^^j 
II. In interest. III. In possession, subject to the liability jj,^^( j^ ' 
of afterwards becoming only executed or vested in interest, '^xe^med in 
:, '1 '. : the anoeslor. 



(/) Feame, 376. (a) Sea Pegros, 79. 

Vol. U.— 88 
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IV, In possession, to 'soine purposes only. V. As a eon- 
tin'gent reniainder. '" " ; " 

I. la poBsea> I. ^ If the subsei^iient limitalioD of tho iitberi- 40S 

BJon, abso- tunce fdtloft's' liflmedleirelj after the tittiitation of 
■lutely, . the-ifeehe)dte^h»encesCof,(i) ttie-freeheM-inerges in tt»« 
inheritance, and "the ancestor becomes seised of an estate 
of inheritance in poraesaion.^i) ^ The inheritance is then ab- 
' ' ' sorruely' ezecuted in possession in the ancestor. 
"'"™'*™'" ■ ■ Hr'if there' is *Tiy iMurest inter vtminj^ 'between 409 

^^ the ancestor's freehold and the inberitajice limited 

■ to his heira general or special^c) an^ such interest is Tested, 
the freehold caniiot merge, but 'the ancestor is seised ofan 
. . .estate of freehold in possession, and of an estate of inheri- 
tance in remainder, (c) The inheritance is then exeeiited in 
interest only, in the ancestor, 
in. lapos- in. The inheritance may be Executed or vested 410 

[ 811 ] in possession, subject to the liability of afterwards 
Mswop, sub- becoRiing only executed in interest. Fqr, 'if there are in- 
ject to the terests intervening, but they are only contingent, the freehold 
lltiWIt; or< and the inheritance are united and executed in possession in 
■(lerwarda the aiiee^tor, only until such intervening interests become 
tocommg~ vested ; an3 tben open and separate, in order to admit such 

£i^^ intervening interests as they arise.(B) 
^™^ "* "*' ' ^^- ^^ '*"^ ^ limited to two persons for their.- 411 
j-^' . lives, and, after their decease, to the heirs of one of 
I", in pos-, ihei»f-eT lo-busband and wife, and the heirs of the body of 
sesaion to thehusbandj the estates in tail or in fee are executed in 
""^J^P^j" possession to some purposes only. For, they are not grant- 
P°^™ y* ubie away from or without the ^eehold, by way of remain- 
der; and yet they are not so executed in possession as to 
Sever the jointurei or entitle the wife of the person so taking 
-the inheritance, to dower : and, in the above case of a limi- 
tation to husband and wife and the heirs of the body of the 
husband, •■ recovery against him, with single voucher, will 
not bar the issue or remainder; though his estate has been 
beld to be so executed in possession, that his- feofiiaeht was 
a discontinuance.(/) 

And >so where land is limited to two persons of 418 
the same sex, or to two of different sexes who may 
not lawfully inlertnarry, and the heirs of their two bodies ; 
the inheritance is executed In possession sub modo:{g) and 
^ where the limitation is to the heirs of their two bodies, they 
take several inheritances; becaioe they cannot have issue 
between them.(A) 
■ Cases to be There are-certain other cases of joint>tenancy, 413 
difttBguiabed which must be distinguished from these ; namely ,~ 
from tbeae, . ' ' 

(J) FewTie, S8, 88. (c) R. 28, 82, 83. ft) 7ft. 57. 

(/) lb. 38. (g) lb. 86. (») 7ft. 
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'when -there is a jtriut limitation of the -ii-seholcl to seyeral, 
followed by a JQint limitatioD of the inheritance t^ them in 
fee sioiple -, or where the freehold is limited to baron and 
fiHue joiBtly, and a remainder is limited tp the beirs of their 

bedies ;- the inhnitance is then executed Jointly in 
414 possession, (i) And ^so where the fr^hold is limited 

to two persons jointly, who may by common pos- [ 913 ] 
■ibilily lawfully intermarry, and who may therefore hare a 
commoa heir between them, and a remaiader is limited to 

the heirs of their bedia8.(A) 
41'5 But, ' where the limitation ofthe freehold is not 

joint, but successive ; ae to one for life, remainder 
to the other for life, remainder to the hairs of their bodies ; 
there, it seems, the ultimate remainder is not executed in pos- 

sessioni but tbey take a joint remainder in t&iL{/) 
416 And "if land is limited to ojie parent for ViSe, 

remainder to the heits of the body of baron and 
feoie; this is Bp remainder in the tenant for life ; because 
the fmbold is limited to one parent alone, and the person 
who is to take in reulainder, mast be heir of both their 

bodtes.(m) . . - - 

417^ And "a limitation to a woman and the heirs of . 

her late htisband, on her body begotten-, was ad- 

judged-tb give her no more than an estate for life. (n)- 

418 v. * If the stibseqiieut limitation, instead of being v. Aa a con 

' UQCoodttiohal, ae-supposed iathe preceding eases, tldgent re- 
is expressly limited upon a contingency ; still, it will not be mainder. 
-a e Owt i n g ODt - r e taaind er (» the heir general -ei epeeial as a 
punJiaser, but will attach originally in the ancestor, as a 
contingent remainder; so that his heir can only. take by 
donent. .And if the contingency happens in the lifetime of 
the aneeMor, the inheritance will then vestin him either in 
pospestion or in iiite|;est, according to the first two riiles.(o) 

SECTION THE THIRD. , 

•TAe Grounda <if the Rule explained. 

Thc reasons ofthe rule would appear to be these : — 
4X0 1., The prevention of fraud upon feudal tenure. '[^813 ] 

Fo'r, 'when the heir came intiy d'escenc,'and was I. Preveodon 
. tuider «ge,-the lord waaeotitled-to. the grand iruits of miU-offnUidupea 

Ji) Feame, 8ft— 7. (ft) ». 8^. . . . (i)/i.3g; 

M)Fean»,38;efi; Ka&6ouagev. Taylbrf Stiles Rep. 336 ; Laxe-y. Pan- 
1 R<dl. %«(,. 230,' Ui, 4S8j KoA FrogmOtUm T. Wharrey, 8 Wils. 125, 
144; as then stated. 
in) Mandmie'* Case, Co. LiU. 36 b ,- as slated, Feanu, 40. 
(o) Pearue, 30, 82, 34. 
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feudal taiy lennre, ward^ip and marruigc [ but if the beir took 

tonuie. by puitehase, Ihen the lord coald ooly claim the tnfliag 

■ acknowledgment of a reMef.fa) 
II. Prevent II. ^Tfae prereation of fraud upon the specialty 4S0 

tioo of fraud creditors of the anceslor, \rho, as Mr. JoMice 
upoa-the Blackstone and Mr. Hargrare have obsefved, would hB»« 
-ipeciatty been deftauded, if the heirs had been allowed (o take by 
creditcui of purchase ; as the land would not have be^ assets in thejf 
the ancestor. hands.(A) It is frue that 'this reason fails as lo limiutiaii*. 
to heirs special ; since estates tail were not subject to debt.(c) 
But it might nevertheless be a sufficient reason for the rul* 
as regards limitations to heirs general. 
lILDestreof III. But, whatever have been the grounds of . 431 
ftcilitBting the rule in its origin, another reami^ subsequently 
alitoation. existed, as an inducement to the preservation of the rsla 
from legislative abolition and judicial discouragement, after 
the feudal reason had ceased with the feudal system itself; 
and that subsequent reason, is, 'the desire to facilitate 
alienation, by vesting the inheritance ia the ancestor, in- 
stead of' allowing it to remain in abeyance -until bis de^ 
cease.(rf) - 

IV. But these reasons, which would serve by - 4Sa 
themselves, to stamp the Rule with the character 
of a mere prohibitory Rule, founded in policy, do, in' fact, 
when closely considered, involve other reasons, which im- 
part a different and mixed character to the Rule ; enabling 
qs to regard it as a Rule of Construction, bM welt as a Rula 
of Policy; and furnishing ui with the means of gaining 
more definite and- satisfactory notions of iu nature, exteot^ 
and application, ' , ; -, 

'VVhy should snch a mode of limiting an.estate have, been 
treated- as a fraud? and why ^outd the Rule- bii. said, to 
have been adopKd for the prevention of frattd? Doe* not 
this very expression indicate, that the limitations in question, 
would, generally end.in the main, have virtually and essen- 
tially accomplished the same purpose as a limitation to the 
anceslor and his heirs, or the heirs of tiia body, except Ets 
regards the rights of- cerlaiii third persons, who were ' de- 
fraudsd by a variation in the mode of 'oonstraoting such 
limitations ? If such {imitations were essentially different 
from a gift of the inherilanes to the ancestor, there would 
have been nothing which could-, in any point of view-, or 
with any sort of propriety^ be termed a fraud. 

It is allowed, on all hands, that if the parties chose ta give 
the heirs an estate byJMirohiisfl, they could! do so, by taking- 
care not to give the ancestor an estate o£ freofaold. There 



IV. These 
reasoosia' 
volve 
anotbar; 



[su: 



(ii> Haig. Tnote, M*. 
(e) Fe«me,e7. 



.(«) Itant.fncu, Ml, aw. . 
(40 S«e. Bug. Tncti, 496, flOO. 
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wu no nile^ in snch a case as this, (o Vest the inheritance in 
the BDceator himself, So as to preservfl the rights of the lord, 
or the rights of the creditors of the ancestor. Why then 
should the heirs have been prevcDted from taking by pur- 
cha3Q,.where the ancestor took an estate of freehold ? Why 
wonid this be a ftaud, in the. latter case, more than in the 
former.? 

' To. aceqiint for this diretsity; to acconiit for the interpo- 
sition of a Rnle of Policy, probibitiag the heirs from taking 
as purchasers, in one case, while no stich Role was inter- . 
poded in other cases equally falling within the same policy ; 
we are driven to ihe necessity of seeking some reason from - 

the nature of the limitations themsetTes. - And One mmsly, ibst 
4S3 such reason has been intimated above ; namely, the Iwo litoi- 

^at ih the eases falling within the Rule, the two tatioDswbutd 
limitations to' the ancestor and to his heirs or the heirs' of geneTslly 
his body, would, generally and in the main, hare virtually and in the 
accomplished the same purposes as a gift of the inheritance, "^d bare 
io fee or in tail, to the ancestor himself; and iherefore, the ▼irtinlly so- 
law construed those limitations to amount to such a gift, in ■<^o™pu8neo 
order to prevent the injnry which the lord and the specialty ™sa™ep<»^ 
creditors would have sustained, if parties had been allowed, ''^TLf? ^^ 
generally and . iA the main, virtually (o create an "'«'*» "ftanw to ih"" 
the tatne quantity, and the saoie alienable and transmisEiible HnrMtor ° 
quality, as one limited to the ancestor himself^ and yet, by a 
particular mode of limitation," fraudulently to «vade the 
(daims of the lord and the specialty creditors of the an- 
cestor. 
4*4 "If iuchalimitation," observes Feame,(e)Mhad [***-} 

.been construed a contingent remainder,, th« anoes- Illustration 
tor mig^t, in many cases, have destroyed it for his own *''^'''*"* 
benefit, if occasion had called for h ; if not, he might have 
let it remain to his heir, in as beneficial a manner as if it 
had descended to him ; at the satns tinie that the lord would 
have been deprived of -those fruits of the tenure whi^ 

would have accrued to him npoD a descent.^' , 

425 Itis.truethat'the Rule extends even to. cases. Certain 

' where the freehold is solimited that itmay deter-objet^ions 
nine in the ancestor's lifetime; as where an estate is limited aoswmred. 
to the ancestor for another's life,' Itistrue,alsoythat where 
the inheritance was hmited to hi* tiws general, different 
persons might aometiines have inherited as heirs to the per- 
8pn.fi[at taking as hMr,fro,m those who would inherit as 
heirs to the ancestor binuelf. Bat sorely it would be a suf. 
ficientreasoQforone'anifoTmRiile,tiiat limitations to the 
snccsler aad bia heirs general or special, would, as already 

■ • Wpp.M.84. . 
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[ iU ] II. 13. Hi.] AN ORKilNAlj Vi£W f§4M-^M. 

observed, generally tu^d in the oiaiD', have rirtuatly ftec««- 

plished the same pinposeg as a gift to the anceator himself. 

In tact, if one uniform Rule bad not been lafS down, H 

would only have been opening a door lo fresh acheokea of 

fraudulent e^sion. 

AoBver to 'Where, indeed, there is a limitation to the-beirs 42f 

aooiher special, but the ancestor himself takes no estate of 

objection freehold, as in Mandevi2t?8 Case, 1 Inst. 86 b, the heirs spo- 

drawn from cial take in the same manner as if they had been in ander 

the case ofa a limitation to the ancestor himself. But this is a fictitious 

fidtitiouB de- « descent per/ormam doni under the statute of entaila."(/) 

scent, per And if the ancestor were living, and such a. gift bad been 

nrwtam constnied to be a gift lo the ancestor biHHelf under the Rule, 

'"*' . theAucestor would tak& an estate in the land, and would 

. hare had the power of disposing of the estate, though the 

donor had plainly excluded him from both. And hence it 

is obvious .why the Rule was QOt applied to cases of this 

kind ; and it is evident that such cases have no effect in im' 

peadhing the reasons above given for the adoption of. the 

Rnle, as it applies to other cases. 

'[ 216 ] It m^y, at first sight indeed, be thought ^attbe 427 

latter reason just assigned for the non-appHcation 

of the Rule tp such cases as MandeviWa, would equally 

serve to show that the Rule ought not to have been adopted 

at alt in regard to any other cases ; as the effect of it is to 

give the ancestor the power of disposing of the inheritance. 

But it must be observed, that, in those cases, as mere tenant 

See ^'i^^, for life, independent pf the Rtile, he might have -destroyed 

776-6. the contingent remainder to his heirs, unless protected l^y* 

limiiatioo to a trustee to preserve. : ' 

Fearne's Again, the testator'a" meaning {as Fearne ob- ' 4S8- 

ansver tothe serves, with his usual'acumen, cogency, and felicity 
''|'J®°''°1J of expression,) would be assubstaatially violated, by invest- 
ing the first fortuitous heir with the power of defeating the 
succession to the whole sequel train, as by investing the an- 
cestor himself with, such power; except that the first heir 
himself would, in the latter case, be equally- subjected to it 
with all the rest. And why not, if the testator has not dis- 
tinguished that first from the rest, nor of consequence pre> 
ferred him to (he ancestor?' The law imposes the dilemma 
of committmg such power either to the ancestor or his next 
heir : Will any reasonable infereaofl of- the testator's inten- 
tion in the matter induce the preference-of an uiikoown de- 
rivative character,accidentall/meeting-tfae terms oif a ganeial 
' description, to the original attractive object, the groundwork 
r of the testator's bouniy,'aBd M which the attendant relative 
draignations seem mere appendages ?"{^) 

(/ ) PiBst. View «f Rule, 39. Upon this point see also Feame, 80 — 82. 
(jg) Fe&nw, SOI. 
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II. l8.m.lOF EXECUTORY INTERESTS. [§«9— 438. [ 816 ] 

■489 . V, Another reason, also founded in the nature of V. The ob- 

the limitafions'lheniselTes, remains to be adduced, ject of the 
In cases^ that fall within thia Hule, arid in certain other B."'^ i> to 
oases noticed in the following Chapters, there are two corg'*®^^** 
eZiBting^-Tct inconsistent -inlenis- the one of whitdi may bte "•• priB***? 
termed the primary or paramount intent, and the other, the o'-p^™^ 
secondary or minor intent. And, as these^ by reason pf^"?* "t*^t 
their inconsistency, cannot be both effectuated, the secondary ^ ^ ^tlM 
or minot intent is sacrificed, in order to give effect to the '**°^j^ 
primary br paramount intent. . ■ ^ minor^i. 

430 The primary or paramount intent, in cases falW Definition of 
ing within the Rule, i&, that the ancestor should r ^n i 

have the enjoyment of the estate for his life ; and subject the primary 
thereto, that the estate should de^^endto all the heirs' general or pan* 
or special of the ancestor, and to none but those who are mount intent 
heirs of the ancestor. ' inlheaecases. 

431 . The secondary or minor intent is, to accomplish Definiijon ^r 

lbe'}»imary or paramount intent in a particular the second- 
mode ; in such "a mode, as the grantor or devisor imagines, ary or minor 
as to secure that primary or paramount intent from being intent, 
defeated by the actof the ancestor;, in other words, the 
secondary or minor intent is, that the ancestor should 
hare a life estate only, and that the heirs should take by 

purchase. 
438 The primary or paramount intent above men- The primary 

tioned is imported, ex vi termini, by the word or para- 
"heirsi*' taken in connexion with the limitation of a-pre-™oiint intent 
ceding freehold to the ancestor. For, it Is evident that *■ the ^ imported 
ancestor was the sole ascertained and original attracting ^. '^ ^°"* 
object, the groundwork of the grantor's or testator's bounty ; ™'^» '" 'i*™' 
and4he heirs general or special beit^ all, as such, equally ^*"'° ^^ 
unftacerteined, have aM, primd facia, an equal claim on the j-* fp-gL-rj 
grantor's or testator's regard, grounded entirely on their * 
common relationship to the ancestor. Unless, therefore, 
we have some apparent ground for presuming a distinction 
and a preference between the person first happening to 
answer the general description, and any others who may 
afterwards conw under the same description ; it is only fair 
to suppose that (he testator meant the persons who should 
take after- the ancestor, should be any persons indiscrimi- 
nately who should answer the description of heir general or 
opecial of "the ancestor, and be entitled only in respect of " 
,8uchdescription; and that the succession should not be con- ^ 
fined to the person so first claiming, andhis representatives, 
as such, but that it should go equally to all other persons 
suceeasively answering the same description of heirs general 
or special of the ancestor,.and vest in them in that character 
only.(») 

(A) See Feame, 200. 
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NeceMaryto Nov, admitting it to be clearif, and, in ftct, 433 
[ 818 ] necessarily inferrible, in this way, that it was the 
reject the iiiteni, that the ancestor shoDld be succeeded by any persoQ 
•eceadary ar claiming itmpiy in the character of heir general or special ; 
mtnorlDteat j^d that all other persons to whom the same character of 
inorder to ^eir general or special of the ancestor should belong, shoald, 
Btectuate the gjnjpjy ^y Tirtne of their sustaining that character, equally 
Sl'^'m^rt ^^ eniitied to succeed to the estate; in other words, and 
m^i ' more briefly, if the estate is to go to any and every person . 
who can claint as heir general or special to the ancestor, 
and every such person is to take simply in that character ; 
then, in order to effectuate this intent, and secure the succes- 
sion to its intended objects, it is necessary ti;> reject, as incon- 
sistent and incompatible, any other intent that the ancestor 
should take an estate for life only, and the heirs should take 
by purchase. - - 

both in the This is perfectly clear as regards limitations of 434 
case of limi- an estate to the heirs general. For, " if it vests in 
tatiooa to the first heir general by purchase, it cannot go in succession 
heira iq succeeding heirs of the same aiicestor, not being heirs 

general. general of such first heir, but may eventually go to strangers, 
either in defector ezclusionof heirs of such ancestor, FQr,if 
such ancestor be the father, or ex parte paternd, of the heir 
so taking by purchase, and such heir should leave no heirs 
es parte paternd ; the suceession will be to bis heirs &xparf« 
materna. And if such ancestor should be the mother, or 
ex parte maternd, of the heir so taking by purchase ; (he 
succession will be to his heirs ex parte paternd, in prefer- 
ence of his hetrs ex parte his said ancestor."(i) Whereas, 
if the ancestor is the first purchaser. of the inheritauoe, so 
~ . that, on his death,, it vests in the first heir by descent, it goes 
fo those heirs only of the first heir, who would also be heira 
of the ancestor, the .first purchaser and the primary object of 
the grantor's or tesiator'jS. choice or bounty, 
and in the And the same is the case with limitations to 435 

case of timi- heirs special. For, in order to secure the succes- 
tatioBs to siQQ to alt the heirs special of the ancestor, and not merely 
heirs special, (o those Who shall lilcewise be heirs special of the first heir 
[ 819 ] special, an intent that the ancestor ^ould take a life estate 
only, and that the heirs special ahould take by purchase, 
must be rejected, as inconsistent and incompatible. 
Answer lo Where, indeed, the ancestor takes no preceding 435a. 
objection estate of freehold, a limitation to the heirs special, 
drawn from though vesting in the first heir fecial by purchase, will 
ue case c» a nevertheless secure the succession to all the heirs special of 
~|j'!""' the ancestor, in the same manner as if the inheritance bad 

Sr"2f*L'**'" Tested in the ancestor himselL But this, as we have-aeen, 
jormam ^ ' 

■ ''""■■ (0 F«iri», 193. 
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it a. fietitioas d«9Cfliit,/Mr y^wmam j^emu',. under tka statute See § 436. 

of entails; in a case -in nrhich, (lom -the non-exifiteiice of 

any estate in the ancestor under the ternu of the gttCnt ot 

devise, so far {rom there being any pretext -for construing 

the estate limited to the heirs special to rest in the ancestor^ 

•och a-t»nsttactIon vould be admitting the aaoeetor to an 

eMate in and a power over the land, though the grantor or ' 

devisor tiinneif had excluded him entirely. In this caw, 

therefore, it is finirly allowable to resort to the fiction of a 

supposed descent, in ordetto carry the estate to all the heirs 

special of (be ancestor, wi^oul vesting the iuheritanra in 

the ancestpr.' Hence it is evident, that this- caw does nai 

invalidate the general argument, that where the ancestor 

takes a preeediug estate of freehold, it was neeessary to vest 

th£ inherilaoce in theoncestor, in order to carry Jhe estate 

to all hia heirs spieciaJ. For it is not 4o be imagined that 

the law would resort to the fiction of a supposed '^ descent, 

in Older to efieetoate , the intent above-meationed, when, 

generallv speafeiBg, there is.virtaally and izi the main, a-teal 

and perfect descent; the interests of the ancestor and hia 

bairs special jeintly possessing the distinctive essential 

qualities of an eet&te tail in the ancestor^ as regards the 

namber and character of theindividaals who are to take 

by vtft'ud thereof. 
436 . And as the' mode of succession may well be' re- " j ^"^'* 

garded as subordinate to the sucoMsioo itself, and ^ "^^ 
the prescribing a certain mode of succession^ a secondary or (l'^^tIj 

mittor coBsideration in comparison with the admission to „■ 

> ' .- II ' > • I ' . arv or nunoT 

such socoeasioaof all who have a common «laim upon the Jq^, j, 
same; it ia strictly accurate and definitie to say, iu regard to sacrifibedto 
th« operation and the reason of the Rule, that the secondary efiecbiate 
or minor intent Js sacrificed for the puipow of eflbctiiating r ggQ i 
' the primary or parambnm intent. the primary 

437. It is true, indeed, that in the great case of JeMon or para> 

V. WyiglU, Lord Hedesdale said, " that the general moudtlntent. 
intent should oveVrule the particular, is not the most aecu' Obiervaiioos 
rate expression of the principle of decision. The rule is, oTLtM^ 
that technical words shall have their effec^-unless, from Rjed^dale, 
•ubsejjuent ioconnstent words, it is very clei^ that the tes- 
tator meant otherwise, "(A) 
438 And in Dot d. QaUini v. SaiHni, Lord Deo- and Lord 

man, C. J., said, " The doctrine that the general Penman. 
intent must orermle the particular intent, ia incorrect end- 
vagne. The more correct mode of stating the rule of con- 
atruciion, is, that technical words of known legal import, 
must have their legal effect, even though the testator uses 
*~* — '- — ' words, unless those inconsisteni words ate 

(t) a Kicb. 96. 

.-^83 
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at met] a natine as to make it perfeetly dear th^ the 
tesutor (ik) not mean to lue them in their tedinical 

Timiv am These obeerratioiia of Lord Redeedale and liord 439 

2?byt we Demnao are perfectly- just; and they accurately ^ 

irt'expbaa- point out the construction mTolred in the Rnle. Bnt they 
^^ oT^ do not Amiishi s^d probably were not intended to fumiafa, a 
jnwpcbor ^liafectory explanation of toe graoods of the Rule. 
Sie Ruie> Why have the technical words the effect of over- 440 
Wto the raliag ei><«c ^otAb, wh'idi, thongh not techniea), 
tedwictl hare a known legal imiwrt as moch aa the techni- 
vw^stei- oi words ihemselTes? ~ The intention,expres8ed 441 

ink tlffoUKr „, neeeasarity implied, so for as the same it eon" 
vonta. ~ siBient with the rules of law, ia the cootrollinp rule of con- 
struction in wills, and with acaroety any exception, ' 
In deeds aiBo.(m) Hie ftct eeema to be, that the 44S 
yff^itftm. technical word "heirs'-' has this ^ect, beeanse (is 
__,^rt- iIk addition to tile other grounda of the Rule above-mentioned^ 
^(jon«ctDesi it expresses the primary or psramoant intent ; whereas the 
aad «agu^ other words only Express a secondary or minor 
BMCoTifae inteot; and that the incerrectnesa and vagueness 443 

«0MaHii of the common statement of the principle of the 
atttsMot oT g„jg joes QQt jjg ^ ^,e ascription of two different inteott, 
AeRule* [|,Q one of which is made to give way to the othef; but that 
( '^^ J snclr atatem»it is incorrect and vague merely by reason of 
the adjectives employed, " general" and ** particular;" and 
, from the omission of the essential circumstance of- the one 
iuteut being inconsistent and- incompatible trith the other. 
This, it if humbly submitted, is sufficiently cl^ar front what 
has been said in the proceeding pages : and it is fdlly borne 
out hy the words of LoM Eldon, C, who, in moriog judg- 
ment in the House of Lords in the very ease, of 
Observation Jeasoti v. fFright,8a.iA, "It is dsfiiiitiv>i.t sbtt 444 

of I**^ TiBD AS A aoLB Of lAw, t/utt tBhonthere t* a 
ddoo 00 "^ pfo-ticular and a general or paramount intent, the Uttter 
pwreland skail prevaU.(n). 

partKular ^^ ,jjg ^^^^^ principle is distinctly expressed 445 

mtenL by,Hutler, fre^ from all doubt, ■with regard to cer- 

rF^'t7"*°" tain Cases ia which it is in intended that all the issue should 
^Bailer on ^^)^^ ^^j ygj ^^itX unborn sons of an unborn son sblmld take 
«rf^^ "by purcha^. «< Another rule in the construction of wills," 
tar intent. " **" says," which is admitted in a much greater lalttude 
than it is in the construction of deeds, is, that when d tes- 
tator's general ihtc^t appears, Uie Court, in order to give it 

(/) B Bar. & Adol. 640. ~ 

(m) Upon this point See -Butlw*s Note, Co. Litt. STl b, VII. 2, be^nnlng of 
third pnagrat^. And Fearae, 189. 
(n) 3 Bligh, SI. 
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effect, will taerifioB' to it s panteolar intention inetMinvtBDt 

*ithit."(o) 

446 ■ ^a^nive has jwtly obeerred, '■iin.t tha Rale The Rule is 

conaot be treated asA medium for discoreriog the notamediuin 
lestator'B intention,- but that the opdinaiy roles for the inter- tbrdiaciover* 
prelatioD of deeds should be first resofted to; and that when iogthe inten. 
It is once settled that the donor or testator haa used wxirds tion. - 
of inheritance, according to their l^al import ; has applied 
them inlentionalljr to comprise the whole line of heirs to 
tfie tenant fiK life; h**; made tmn lhelermh]tu,by reference 

ro whom the Biicceaston is to be regulated ; then 

447 the Rule applies^ p) But, the Rule -u a means for But it is a 
effeetuath^ the testator's primary and paramount meaDs for 

.intenti(H>, when prcTionsly diseoTered by the ordinary rules eOecluatiiig 
of interpretation; a means of scoomplishing that inteniioa thepriAury 
to comprise by tbe- use of the word heirs, the whole libe of or para- 
1 heirs to the teovit for life, and 40 make him the terminns, >T)ouiilin(en< 
by reference to wham the saeoession is to be- regulated, tioo, wfaso 
And the way in which the Rule operates, as a Q^eaus of i *^ J 
doing thia, is, by construing the word heirs as a word ©f *****'*'• 
limitatioti; o^, in other words, by construing the timlta* 
tioD to the heirs general or special^ as if it were a limi- 
tatioD to the ancestor himself and his heirs general or 
■peciid: ■ , ■■ 

448 ' Theaaraaleamedailtbor,however,hasdB9Cribed The Hula ■■ 
tfa^ Rule as 4 paramoont to and independent of pri- indeed level- 
rate inteotion.(^] And it has been said, indeed> by a rery led against 
eminent lawyer, tfiat " instead of seeking the intention of the intent, 
Hts pariiea, and aiming at its aooomplishnwnt, it interferes, 

in fome at least^if not in alt eaaes^ with tha presumable, 
andj in many instances, the ezpFess intention. - In iia very 
object it was levelled against the views of the partie8."(r) 
The same' position has also been advanced and elaborately 
and aUy maintained by other writers, who have sabae- 
qnently treated of the BttbJMt.(«) And it woald seem 
acarcely possible, indeed", for anyone to review the cases, 
witbeat perceiving that such was the very object of the 
Role; Unt *<it was levelled against ih» intention." 

449 fiat, at the same lime, from a careful axamioar but only 
tion -of the jt^ntiHtts delivered upon those «asee ; agaiiut the 

from a connderation of tne. views of the profound Pearne, aecombry or 
by whom, as Butler TemarkB, the Rule haa been « dtscussed -niinor ieieBL 
with infinite learning and ability ;" and atao,- it is hiuably 
sntHnitted, from the attempt which has just been made ia 

(o) Co. LitL 271 b, note (1), VII. 2. (p) Co; Litt. 376 Ir note (1), U. 

(7) Co.Dtl. 370 b, note (1), II- (r) Preit ViewefRule, 12. . 

(a) Sea Hayes's Inquiry, and Hayes's PnOAiptes, |msm/ Jarman's Powell 
on Devises, 801, note(6); .Phillips's Inquiry, 18. 
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thfl pAMdiog imgm to gire s won definite, gnudMl, and 

accurate atatcment of the grounds of tha Role ; it ia per- 

'fectly eloar that tbcf iotentioo agaiait wtuch the Rnle ia ao 

leveUed, n a mereteooOdary inlent. 

Sqianaiyof In fine, to anai up the prineiplec or groOBdaof 460 

the grouiidi the Eule, in a fe-w words, it woutd seem clear that 

or the Ruler it was designad to efieetuale the pricpary or paratneont (or. 

See § ISS- as it is oomaiOnly but vagaoly lemied, the general) inteut, 

449. at the expenee, aud in dereaaaoce ^f a aeoondary or obbo'e 

(oE, as it ia commonty but*vaguely tenned,-particoIar) ioteet, 

L8S3 ] amounting, in i(s oature, to an intent -to accomplish a mere 
• §41^ fraudulent evasion of the incuienta to a descent, abd, aa 
*^' such, prejudiciat, io its object or tendon^,- to the lord and 

the specially craditera of ttw anoeslor^, an intent, too, which 
Ses 4 431. -yffg opposed to the policy of ihe commerc^ times which 

- quickly follawed, and was alaa incompatible witiK that pri> 
fl^ 9 4H1, toary or paramount intent^ o(- which a definitioD and ezpla- 
*^*' nation has already bees gik'en. - -. . 

SECTION THE FOURTH. ' 

- - me JlppUeatiojt tfjid Non-dppHeation of the Sule, in 

Casta qf Legaf Estates and ^IVusts Executed- 

Preliminary Ir we do but carefully bear -in mind the tenba 451 

caution.- of the Bule, as expressed hy. the counsel in Shtf- 
See § 995-9. ^'' Gmae, and .as indicated in the Awoo*/ qf Bwerfy't 
Paae, and keep steadily -in view the priiiciplea or ^imds 
tfiereof abc^e metiti^ned, we shall perceire that the Domer- 
ous decisions upon the Rule, with searpety a single excep*- 
tien^are alt consistent. with each other; andwiQ shall' find 
hula er no diffieultp in solving aay othet casea that may 
arise. Whereas if we abandon or miaapprehend the 'prin-. 
cifrio, as stated and explained above,'' that in the cases under 
See § 420- (be Tule,-there i»a primary or paramdnnt intent, aod a se- 
449. condary or minor and inbompatible - int«ct, the latter of 

See § 430-1. which is to give way to the former; or if we mistake tha 
tia» import, of those terms ;- we shall abandon all hope of 
untying Uie knotain tbaaubjaet, and be driv^ to .cm tbem 
io sud] a way aa to disaffirm the authority of numerottt 
deCisioDB, which oCTer hare, and never oo^t to be, orer- 
' ruled, and even to deny that * ** tb«.oouttoHu^mle «f eon- 
stmction in wills, is, the ihtetttioa expressed or clearhr im- 
plied ;" to oontrulict which, Feame abserres, " veuld be a 
mockery, a denial pi the inqiort of. iiw word will."(a) Or, 
as the only akernatire^ we abaJl be plunged info inconsut- 
, . ency and uooeitainty, and shall then, but then dnly, hare 
- abnndaht caose to say, with a leiirned author, <'it is much' 

(a) Feaive, 186. 
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aiiA seriously- to be lameDted, that a line cutoot 1>e diawa 
80 nic«Iy, as to «iiable a distinction to be clearly taken, ii» 
crimiDatiDg'-those eases thatare, liad those thatore not, the 

objects of the Rule." 
45S On attending' canfiilly to the principles abovs Tbree geoe- 

mcFBtioned three ^oeral rales or propositions may rat prapoBi- 
b^ laid down for the guidance of the practitiooer in deciding tioo* may be 
ss to the applicBtioD of Uie Role io Sktlle!f*» Case. laid dowiL 

PROPOSITION I. 

453 " No circumstancps.howeveratronglyand conclu- ', ^^J^^ 

sively tndicative merely 6f an intent that the an- tkm^oiiinff 
ceStor should take a life estate only, and th&t his heirs general where the 
or special should take by purchase, will be sufficient to pre- ^^\^ applies 
vent the operation of the Rule ; nor, indeed, wilt the most notwiibr 
positive direction to that effect be sufficient for the accom- standing ap- 
plishment of such a purpose : because, «ueh circumstances parent uidi- 
or directions only serve to make the secondary intent cattbas to the 
more cle^r, without Degativing the existence of, or in contrary, 
any way affecting, the primary intent. Hence ttw Rule See § 439- 

applies, 450. 

454 . - 1. 'Though the properly.is limited to thd.ances- 1. Limiiatioa 

tot foi; life only, or for life, and no longer,(aJ for Ilfe.onty. 

455 S: Though limited to him without impbacnment 3, Or witb< 
ofwaste.(ft) . oiuim- 

■ ' . peachment oC waatA 

456 3. Though there is a power givctQ him, to do 8. Rrwer to 
that, which, as tenant in tail, he might do without makea j<^ni< 
anysuehpower; as"[omakeaiointure,,orleases.(f) ure<A:leBRfl: 

457 4. Though his estate is subjected to the obliga* 4. Oblivion 
tion of keeping the buildit^ in repair, t (tf) to repair. 

458 5. * Though there is a direction that he shall not [.225 ] 
sen or dispose of the estate, for any longQr time 6. Rflstraint 
than his life.(tf) . ofalieMtioD. 

459 e. 'Though there is a Umitatioa to trustees to ^ Limiiaiion 
greesrve contingent reo^iiiden; and there is no ^^ j^^^g^ ^^ 

preserve contingent retbainderai 



(a) Tkong T. Bt^ard, 1 Bn>. C. C. 913 ; as stated, f^me, 177. 

\b) JoMM V. MjorgiM, 1 Bro. C C. 376; as stated KbanM, 184. jbemuit v. 
Earl <f Tankernltt stated .^ 476. 

(e) Bale v. Colenum, 2 Vem. 070 ; 1 P. W. 14S ; as atatod. nnrae, 1S4. 
JrniM V. Morgan, 1 Bro. C. C. 376 ; ss slated, Pearne, 384. Brngito^ r. 
LanrUy, 2 Ld, Raynt. 873 ; as stated, f^rne, 159. 

(d)t Jetam t. WrigJtt, aiated § 475, 

(1^) Perrin v. Blaitt, I Black< Rep. 672 ; and Haifu d, Iborde t. Foorde^ 2 
Black. Rep. 696 ; as stated, Fearoe, 156, 173. 
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eontiOgQDt reoudiKlerrUidMB the limitation to.lhehfijn is 

one.(e) 

7. Ijinilatioa 7. 'Though the beira are .to- take for ^air . 460 
toheirafbr lives.(/) (See §486.) 

tbeirlirat. d.- And the Rule will be. applied evea where 461 

8. Ooocur' several of these indicatiana occur iD the same oaee. 

"^"^ <''' A testator devised to his wife, for liie; renwinder to 

"f''^™ °: tnislees, Ac., remsinder to his daughter, for Ufe ; remaiU' 
(beae mdi- ^^^ ^^ trustees, Ac; and, from and immediately after the 
^°'"' decease of his daughter, he devised to the.beirsof herbody; 
—?* ''■ and, for want of such issue, then, to ff. T, and his heifs ; 

^^^' it being his will and meaaing, that after the decease of his 
4M & wife, his daughter should have opiy an estate for life ; and 
g. ^2 ^^^^ ^^'^ ^^° decease of his wife and daughter, the premises 
should go to and vest in the heirs of the body of his daugh- 
ter ; and that for want or in default of such issue, the same 
should vest ia W. T. and his belts; and thai his daughter 
should not have any power to defeat his intent and mean- 
ing in this TcspecL It was held, that the daughter took an 
. estate tail. . - - 

Reect V. ' And where a testator devised to C. H. all biff real estate, 
&ef/, S Sim, during the term of her natural life, and to her heirs, the issue 
333, . of her body, for ever, during the term of their natural lives. 

• See also jf hig niece had no aoil, theoj to her eldest daughter. Each 
i^* ^* heir was only to be tenant for their respective natural lives, 
r 826 J during the term of D9 years &om the testator's decease ; 
*^*^?* devesting all from power to sell. No timber was to be cut 
^ . ^ 'down, except for repairs. A proviso was added, that if bis 
R^akTni "^^"^ '^^ "^ issue, or should they become extinct, all his 
n^j. zt'A "al estate should go over. The Vice-Chancellor held that 
R. 672: and ,-, xr • i _. t . -i 

RaWt V. ■"■ ^ *° **^'* ^"■ 

F^Td.t,'i Bl. R. 6S8; aa'slated, Feame, 184, 166, 178. 

9. Fnehold & It applies in the case of a freehold deterinia- 468 
determinable able in the ancestor's lifetime. 

in theances- Landd were limited to E. B.,{or life, if she continued sole 
tor's lifetune. ^nd unmarried, with an ultimate limitation to (he heirs of 
^rluY. herbody. And SirW. Grant, M. R., held, that there was 
v'*'%a^ a vested estate tail, instead of a contiagent remainder, not- 
Sm'^ withstanding the possibility that the first estate might termi- 

c on 'D&t^ in the life of the widow, and before there could be an 
sJTaT heir of her body; 



(e) ' Wright r. Ptanm, as stated, FcAime, 136, <bc Cotdim v. drabm, 3 
Stra. 1126; as slalMl, Feame 161. Bodgum v. Jimbroat, Doug. Rep. SS7 ; aa 
stated, Feame, 174. 

(/) Haj/tt v. Foorde, 3 Bl. R. 6D8 ; as stated, Feame, 178. ' 
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463 • la .fitappiieswhentfae friseboldisbjridipliea- 10. Fbm- 

tion.{/> ■ . - hcJd by im. . 

1 1. It alao applies wbere the ancestor takes tno plicatioo. 

464 express estate, nor any'estate by implication, but 11. Pree- 
an interest is limiled to hn heirs ^mciai, id cases bold by re- 

vhera he is the grantor, and'that ioterest is preceded by °"1^°8 "^t 
estaies for life or is tail, which of anxne nay regularly ex- wl*™* 
pire in the lifetime of the grantor, by their original Kmita.- '^'^^ "" 
tion,{y) and ^ not merely by sorreodw or forfettare.(A) ll^j^ '° 

' In thtscase, inasmuch as the interest limited to - i"r 

465 the heirs apecial of tb« grantor, cannot vest till his (^fL^t^,, 
death, And the preceding interest may regalnrly g^^^ * 

expire before his death, nay the very instant -aRer the de-^i 2(iT, 
livery of the deed creating them ; there is a freehold use ' * . 
remaining undisposed of in the grantor,, snfficieot to attract 
the operation of the Rule. 

And -this is the Case even wHsk there is an nlter-ior vested even where 
interesL For, it is evidmtly the intention that such ulterior there is an 
vested remaiiKier should only occupy, or absorb, as it were, [ S87 ] 
that portion of -the seisin, property, or ov&erahip, subse- ulterior 
quent to the death of the grantor ; and even then, that it veetea inter, 
should so occupy or absorb it, subject to open and let in the ™'- 
precediHg esrate, in (avour. of the heirs special of the grantor, ^ h **•"'> 
in case there should be any at the death of the grantor : ^- 
because, of course there is no probability that the grantor 
intended that his heirs special shoiHd be excluded, merely 
in consequence of the preceding estates happening to expiro ' 

before his death. And, in the case supposed, when the 
heirs special are the heirS special of the grantor,' there is no 
good reason vhy this exclnsion shoatd not be.prevented, or 
why the intention that the ulterior vested'remainder should 
Bot occupy or absorh any portion of the seisin, property, of 
ownership, anterior to the death of the grantor, should not 
be effectuated, when all that is necessary for tiie purpose, is, 
to regard the intervening portion of the use, between the 
expiration of the preceding estates and the death -of the 
grantor, as undisposed of^ and still remaining- in the gran- 
tor. 
460 Wb«e indeed the limitation is to the heirs spe- Cases where 

cial, not of the grantor, biit of a third pdrsou, then the limiiatian 
the exclusion of the heirs special, in the event of the expira- k t5tbe 
tion of the preceding estates^ cannot be prevented ; and the beira special 

(/) Feame, <1. 

(g)-mUi y. P^nur; B Burr. seiS; S^Black Kep. 687; as stated, Fbame, 
45 ; orerniling SmUhtOt V. Stowell, 1 Mod. 226, 2374 S Mod. 207, 211 ; as 
stated, Feaioe, 44. ' 

(A> See 7^^ v. Cnin, Caith. d73i 4 Hod. 880; as stated, Feame, 48—4. 
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oraibinl. - ullerior vested reotainder nunt oocnpy and absorb tfaesetnii, 
peraoD^ propeny, or ownership, subsequent to the- preceding esteles; 

as well that part which is anterior to the death of the ances- 
tor, to whose heiis special the iotermediate limitation is 
made, as that part wUch is subeaqaent to his death, sulyect 
- -to op e n gttd le tw uhe r e mM ader-to sueh hwrs special. . For, 
thejeis n» room for the coostrnctkia adopted io the other 
e&ae ; and even if ah estate could be raised by implication 
in a deed, thereis oo implioatioa that the ancestor was in- 
tended to taju at) estate of freehcdd, although, iade«)d, there 
ia DO probability that the QmitatiDB to his EiiBifB fecial was 
intended to fail, nwrely in oonaequeoce .of the preceding 
estates expiring before his death. 
12. Freehold IS. The Bule also applies where the ancestor 467 

, by resuldng takes no express estate, Dor any estate b^ impUca- ^ 
use, where a tion, but a limitation is made to his. heirs special, la cases 
[ S26 ] . where' he is thd grantor, ^uupieosded by any other limjta- 
spriaging in- tiona,(A) or ' by none but limitalioDs of chattel intera8ts.(i} 
tsreet is lipi- Jq these cases, the entire fee simple remains in the grantor, 
it^to tbe whether there are any ulterior limitationsot not; because 
hoHraspeoal gyg„ if there are any ulterior interests, none of , them can be 
^J/™' vested. . And.aa, therefore, the grantor has virtually a par- 

iee^^in- ^'^Wr.^Btate of freehold, the rule executes the interest limited 
IS4Z 75 ' ^- ^^ special in bimselt . 

.- TVL.' 13. Th4 Rule applies even where.it might S4>' ^46B 
ttereKe™ pear that the Jimkalion to the heirs of the body of 
aDDarantlT thO ancestor, and the limitation over, Were lat«i^ed.to be 
twoooDcur- '*" concurrent- contingent" remainders, the lattelr to talu 
rent contin> ^^^^ as ao alternative limitation, in case there should be DO 
sent re> M''' ^^^ ^^^ body, at the decease of the ancestor, 
mainders. A testator devised to /*. G. all his lands, to hold to him 

Doei. CoU ^°^ ^*' asMgns, for life ; and,, immediately. .after his decease, 
T. Otjd' ^ devised the same unto the heirs of his body lawfully to 
0Mlk,- 7 b^ begotten, in such parts, shares, &£., as P. O. should ap- 
Taunt. 209. point; and, in default of such heirs of his body lawfully, to 
be begotten, then, immediatelf after his decease, over. to F. 
O. It was held that F. O. took au estate tail by iqiplica- 
tioD. 
14. Where 1.4. >■ Where U is limited to the ancestor io! tmst . 469 
ancestor's for anotb^, pf to answer soine particulai purpose, 
estate is not and not for. his own benefit, Feame considers that the ease 
for hia own does not fall within the^ Sole. BuUer, however, remarks 
benefit. tbatCourts of i<aw most treat the case as falling within the 

ik) Ptftuv. Jfilford. 1 Ventr. «ti ; as staled, Feama, 41-, 42. 

(i) Pfliioy V. HvrrtU, 3 Vem. 370 ; as rtated, Fearae, 36. See alK> But- 
ler's note, l^anie, 41, (jr), in opposition to ^dasu v. Samgt, 2 Salk. 679, and 
toibii«Ie|FV./i[oUa«d, Vln. y, 33,p.J89,pl. 11; as Staled. Feame, 43, 43. 
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Rule; because they cannot lake notice of any trust charged 
on legal estate.(A) 

470 15. It may here be added, that, 'the Rule is ap- 15. Where 
plied in equity where both estates are equitable, (/) [ 239 ] 

even though- the first be "for the separate use of a feme both asutea 
ooTert(m) But ■ it does not apply where the firat estate is a™ equit- 
legal, and the other equitable ;(n) or 'vice verad.{o) able, sDd the 

separate use of fane covert. 

471 16. The 'Rule is equally applicable, whether 16. Copy- 
the hereditaments are of freehold or of copyhold hcdd, 

. ' tenure.(p.] 

471a 17. The Rule applies where the timilatioa to 17. Where 

the heirs of the ancestor, is an ulterior limitation a liiniiati<» - 
to his right heirs male, after an intermediate' limitation to to right beira 
his first and other sons. male follows 

A testator devised to P., for life; remainder to trustees to <*■>* *** ''"' 
preserve &c. ; remainder to the first and other sons of P., ■'**^ °*^' 
Puke ot ^., with remainder to the right heirs male of P. It '°°"- 
was held that i'.toolc an estate in tail male in Temainder ; ^"1. j 
Bayley, J., observipg, that such remainder was not neces- y 7^^^ 
sarily inoperative : for, cases might be put, where persons '• ^IJ,"""' 
would have taken as " heirs male" of the body of the Duke, gio^"^ 
and yet would not have taken under the limitation' to his 
first and other sons in tail male; as, if the Duke had had 
an eldest son, who died in the lifetime of the testator, leaving 

a son. 
471b . 18. Even where a testator devises to his wife, ]8. Tenant 

for life; remainder to the heirs of her body by in tail after 
him; and she never has any issue by him; the Rule will pdssibility of 
be applied by considering her to be tenant in tail after pos- [ 830 J 
sibility of issue extinct, in respect of the possibility she had i»«K extinct, 
of issue during nine montlis from the testator's decease. 

A testator devised a reversionary estate io his wife (who Pli^t v. 
never had issue by him,) for the term of bar life ; and from PoaUt, 2 

(k) Feame, S&, and note (}>). 

(I) Feame, 59. GartJt v. Baldtein, 3 Ves. Sea. 646 ; bs stated, Feanie, 125, 
136. Wright T. Pearton, as staled, Pearoe, 136, &c. Br^gta v. Bridget, 
9 Ves. Jun. ISO; as stated, Butl. note (;), Fearne, 301; overruling Bag^w 
V. Spencer, Ves. Sen. 143 ; as slated, Feame, 131, Sic. 

(m) Feame, 66 j and Pilt v. Jaeiton, 3 Brown'i Rep. Chaoc. 61 ; as staled, 
Fearae, 57. 

(n)31ippifiv.Co«n,Carth.273; 4Mod.seOt as stated, Feame, 43, 63. ^SAop- 
Jaatf V. SmttA.lBroHrn'B RBp.CbBDc,75; aaA SUveiter v. Wilton, 2 D.&,E. 
444; as stated, Feame, 67, 58. 

(a) Feame, 68, 69 ; and reaabtet v. JHorrts, 7 D. & £. 343, 438 ; as stated, 
Fearne, 56, note (d). 

(p) Feame, 60—71. 
Vol. II.— 84 
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Man. & Sel. and after her decease, to theheira of her body by him; and 
6S. for want of such issue, to his brother-in-law. it was held, 

that the wife was teiant in tail after possibility of isnie 
extinct, the words, and the possibility she had of issue 
during nine moothk from the te«tator'a death, beiog sufficient 
to coDstitute her such. 

II. Second PROPOSITION -II. 

poaition. Nor will the application of the Rule be excluded 472 

showing by any words which do not iinegaiTocally indi- 

where the caie, but are only capable of being regarded as indicatin^t, 

Rule applies, the objects of succession lo be individuals other than 

See § 439- persons who are to take simply as heirs general or special. 

«0. Hence, 

i.Wordheir, 1. The Rule applies, 'though the word "heir" 473 

in the singu- is used in the singular,(9j even 'with the restric- 

lar, with the tive word next, first, or eldest, prefixed to it,(r} unless there 

word next, are superadded words of limilalion: because "heir" is 

firat, or nomen colUettvum, and equivalent lo " heirs;" and the wonj 

eldest, but firat, next, or eldest heir, may mean the heir who frona time 

*'*'***j!J"' '° '''"^ ^^*" answer that description, and not that person 

P"''"™™ alone who shall first answer such description. 

words of Ii. g I, jjaQ applies, though in addition to the first 474 

q^l'TsH words of inheritance, namely, heirs or heirs of the 

' ' body, in the plural number, there are superadded words, 
2. Words of provided they are "similar to the first words,(3) or provided 
dlw '''^y 'may fairly be assimilated to the first words, merely by 
r^a^ 1 supplying, as an ellipsis, the words which are necessary for 
L iha word '^*' pufpose, or by understanding the one to be used in the 
j^^ same sense as tire other ;(/) and by rejecting the word 

See 4 4S7 ^^^igns, if used, as mere surplusage. 

--*, * A testator gave freehold and leasehold estates to trustees 

fFard 2 ^^^ '^^''^ heirs, upon trust to permit his son T. to take the 

Sim & Stu ^^"^ ^"^ profits, for life ; and from and after the decease of 

^gg' ' his son T., the testator gave such freehold and leasehold 

estates unto the heirs of the body of his son, lawfully be* 

gotten, their heirs, executors, administrators, and assigns,for 

ever; but in case his sou T. should die without issue, then, 

[q) Btaeihum v. St^U; stated § 493 ; Burley't Case, 1 Vent. 330 ; VHtU- 
iiig V. WifkiM, 1 Bulstr. 319 ; Richardi v. Lady Berganentty, 2 Vem. 324 i 
and Wiite t. CotUnt, Com. Rep. 289 i as slated, Feanie, 179. ' 

(r) MUler v. Seagrave, Robinson's Gavelk. 96 ; and Dubber d. Trollope v. 
7^oUopf,Amb. 453 ; as stated, Feariie, 179^ 

(() See Douglat v. Cmgrne, 1 Beav. 69 ; as sUted, § 477. 

{() ShelU]/'a Case, 1 Co. Rep. 93, as stated, Fearne, 181 . Wright v. Pear- 
tan, as staled, Fearne, 136, &C. Goodrigkt v. Pullgn, 2 Ld. Raym, 1437, as 
staled, Feanie, 160. Morrii v. Le Gay, cited 2 Burr. 1103, as stated, Fearoe, 
161. Haifta d. Foorde v. Foordt, 3 Blac. Rep. 998, qa stated, Fearne, ITS. 
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he gave tha .raid estates apon tnut for the benefit of his sod 
fV., and the heirs-of his body, lawfully begotten, in like 
manner as he had devised the same for the benefit of his 
soQ T. and the bein of his body. The question was, what 
estate T. took in the leaseholds. Sir John Leach, V. C, 
held, that the gift orer was not, as in (he case of Hodgeaon 
T. Butaey, 2 Atk. 89, in defanlt of such issue, but in default 
of issue generally ; that the devise to the trustees to permit 
the sou to lake the rents and j>rofit3, clearly created a legal, 
and not a mere equitable estate ; that the words of limita-- 
lioB annexed to the gift to the heirs of the body must be re- - 
jectad, as well with respect to the freehold, as the leasehold 
estate ; and that T. took an absolute interest in the lease- 
hold property. 

Again ; a testator devised to «?., for life ; and aRer her Jfewtre v. 
decease, to her son, J. T., for life ;. and after the deiermina- Gee, 5 Bar. 
tioR &C., to trustees, to preserve &C. ;: and, from and after & Aid. 910. 
the decease of J. 7*., then, he devised lo the heirs of the 
body of J, T., his, her, and their heirs and assigns for ever ; 
but, in case there should be a failure of issue of the body of 
J. T., then over. The Court of King's Beach certified, that 
J. T. took an estate tail in remainder. 

So where a testator devised lands, in trnst foF F. W., till NaA v. 
be should arrive at the age of Si, upon bis legally taking Coaiet, 8 
and using the testator's surnante ; and then, uponbis attain- C ^^^ } 
ing such i^e, and taking that name, habendum to him, for Bar.& Adol. 
life } and,-from and after his decease, to hold to the trustees, ^3^- 
and the survivor of them, and the heirs of such survivor, 
to preserve contingent remainders in trust for the heirs male 
of the body of F. ff^,, taking the testator's uame, and the 
heirs and as«gns of such male issue for ever ; but, for want 
and in default of such male issue, tben, upon similar trusts 
for F. AT.'s brother and his issue. It was held that F. fF. 
would take an estate tail od his coming of age, and taking 

the testator's surname. 
475 3. The Rule also applies, though words of dis- 8- Superad- 

tributivB modification are superadded, provided ^ '^"?* °^ 
there are no superadded words of limitation, and no other ^j'Tc"'',** 
unequivocal indications that the word heirs is not used in nwai™»'tP*i> 
the technical sense ; because the grantor or testator might " j,i-j 
have erroneously supposed that the heirs might take in that ^^^of 
character, and yet m a distributive mode ; and therefore linjitation. 
these words of modification are rejected as repugnant. g^ k 499^ 

A testator devised lo his daughter and the heirs of her 498^, 
body lawfully to be begotten, for ever, as tenants in c™- />„e d 
juon i and in case his daughter should happen to die before ^^^^itf y. 
Sl,or without leaving issue on bet body lawfully begotten, Smiih ITD. 
then over. It was held an estate tail in the daughter. Lord ^ g, 531, 
KeoyoDi C. J., after adverting to Rot d. Dodton v. Grtto, 
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t§475. 



Bttmtttw. 

Tankerville, 
19Ve».170. 



[ 238 ] 



Pitnony. 
Viekert, 5 
East. 648. 



Wright, 3 
Bllgh, 51. 



2 Wita. 323, said, be admitted that in thu case the t«sla(or in- 
tanded his daughter to lake an estate for life only, and her 
chtldreo as purchasers ; but then he also intended that all 
the progeny ef thoee children should take before any inter- 
est should vest in his more remote rel&tions ; and the latter 
intention could not be carried into effect unless the daughter 
took an estate tail. 

Again ; a testator derised to his younger son, (o hold to 
him and his assigns during the term of his natural life^with- 
out impeachment of waste ; and, from aod after his decease, 
to (he heirs of his body, to lake as tenants is common and 
not as joint tenants ; and in case of his decease without issue 
of his body, (o his eldest son, his heirs and assies for ever ; 
and in case both sons should die before 21, over. Tbe 
Master of the Rolls held that the younger son took an estate 
tail. And referring to Strong t. Goff, 1 1 East, 668, he 
said, that it was evidently distinguishable from the- other 
cases, and from the present. That there was not, in that 
instance, any indication of anintenlion ih&ltheestateshoald 
not go over until after an indefinite failure of issue : it was 
to go over if the children should not attain 21. 

And even where a testator devised to his daughter and to 
the heirs of her body lawfully to be begotlen, whether sons 
or daughters, as tenants in common 4 and, in de&ult of such 
issue, then over. It was argued, on the one hand, that the 
words " sons or daughters" meant no more than " male or 
female." On the other hand, the counsel for the defendant 
contended,' that they explained (he words " heirs of the 
body" to mean sons or daughters. But Lord Etlenborough, 
C. J., asked the counsel for the defendent, how he got rid of 
the words " in default of such issue V ■ To this he replied, 
that they referred to sons and daughters : upon which, Law- 
rence, J,, mtimated, that there was nothing in tbe will to 
confine the words to issue living «t the death of the daugh- 
ter; and observed, that these words are always construed to 
mean an indefinite failure of issue, imless restrained by other 
words. The Coilrt afterwards certified, that the daughter 
took an estate taiL 

So where a testator devised to fF., a natural son of his 
sister, for life, he keeping the buildings in repair; and, after 
his decease, to the heirs of the body of ff^., in such shares 
and proportions as he should appoint; and, for want of such 
appointment, then, te the heirs, of the body of 1^, share 
and share alike, as tenants in common ; and if but one child, 
then, to such only child; and for want of such issue, to the 
testator's right heirs. It was held by the Court of Queen's 
Bench, that fV, took an estate for life only, with remainders 
to his cbitdreit, for life, respectively, as tenants in common. 
But tbe House ef Lords reversed this judgment,and decided 
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that W. took an estate tail. The Lord Chancellor, ia mov- 
ing jud^eat, remarked, that it was definitively settled, as 
a rule of law, that where there is a particular,-and a general 
or paramount intent, the latter shall prevail; (s Bligh, 51;) 
ana that, upon the whole, he thooght it was clear that the [ S34 ] 
testator intended that all the issue of W. shonld fail, before 
the estate should go over according to the final limitation. 
(S Bligh, 55.) Lord Redesdale expressed himself thus :-r- 
"That the general intent should oveVrnle the particular, is 
not the most accurate expressionof the principle of decision. 
The rule is, that technical words shall have their legal efiect, 
unless, from subsequent inconsistent words, it is very clear 
that the testator-meant otherwise. In many cases, in all, I 
believe, except tkx v. Goff,\\ has been held that the words 
'tenants in common,' do not overrule the legal sense of^ 
Words of settled meaning. It has been argued, that heirs 
of the body cannot take as tenants in common ; but it does 
not follow that the testator did not intend that heirs of the 
body should take, because they could net take in the mode- 
prescribed. This only follows, that having given to heirs of 
the body, he could not modify that gift in the two different 
ways which he desired, and the words of modification are 
to be rejected." {lb, 56, 57.) His Lordship added, that it See § 4e8a. 
was impossible to decide the case, without holding that Dot 
v. Qoff'a not law. {lb. 58.) ■ 

And so where a testator devised lands to his son-in-law, Dot d. Ai- 
John, and Elizabeth his wife, for their lives, and for the life fctiuon v. 
of tfie survivor; and, from and immediately after the de- Ftihtrittme, 
cease of the survivor, then unto the heirs of the body of 1 Bar. & 
Elizabeth, by John, to be equally divided among them, A.dol. 944. 
^are and share alike. And he devised to John, all the re- 
ndae of his real and pertei»l estate. It was held, upon the 
authority of the case oiJeaaon v. Wright, {2 Bligh, 1,) that 
tbete words created an estate tail, and not a life estate, with 
remainders to the obildren of Elizabeth, by John, notwith- 
standing the words "to be equally divided between them," 
" share and share alike ;" and although there wasno devise 
over** for want of such issue," as in the case oi Jetaon v. 
IVnght. 

In another case, a testator devised to his wife, all his real Gntten v. 
and personal estate, she first paying Ins just debts and funeral Howard, 6 
expenses; and, after her decease, to the heirs of her body, Taunt. 04. 
share and share alike, if more than one ; and, in default of 
issoe, to be lawfully begotten by him, to be at her own dis- f 335 ] 
posal. The testator left his wife and six children him nir- 
viving. The Court certified that the wife took only an 
estate for life, with remainder to all the children as tenants 
in common in fee. 

This casfria diaUnguisbable from alt the pieceding cases, Observaliom 
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on Grttton except the last, in thia circumstarice ; that there ia no pri- 

V. Havard. mary or paramount latent, manifested by the limitation over, 

to let in all the descendants of the testator and his wife : for, 

(he failure of issue is clearly a failure of issue in the lifetime 

of the wife. But still it would seem that this decision must 

be regarded as overruled by Doe d. Jltkinson r. Fether- 

ttone, where there were words of distributire modification, 

and no limitation over on an indefinite &ilnre of -issue, and 

yet the Rule was applied. 

I, Word 4. A reference to the heirs by the name of sons 476 

BODS or or daughters, will not be construed to control the 

dftughiara, word heirs, "if it may fairly be held to refer to all the heirs 

leferring to }„ (he Sense only of ** males " or- « females ;*'(«) or if the 

"t '*^S ■ construing that word so -as to control the word heirs', vonlij 

only used in ^^^^ inconsistent with other parts of file will. 

theMDse 01 ^ ^ testator devised to his firist son, for life ; remainder to 

females^ &c *"'"^*8 *" preserve &c; and, from and after his decease, to 

See 6 4S1-3 ^^ Mveral heirs male of such first son, so as the elder of 

P/»k ' '"'^'^ ^ons, and the heirs male of hfo body, should always be 

Pool# \ preferred to the younger and the heirs male of his lK>dy ; 

Bos. & Put ^'^^ limitadons to the other sons pnd the daughters of the 

^20 ' testator, and the heirs male of their bodies, the elder of such 

sons and daughters to be preferred &c. Thoti^ the word 

sons in the plural could only apply to the sons of the first 

son, yet, it was held, that the first son of the testator took 

an estate tail : for, otherwise, it would be necessary to hold 

that the testator meant to give a different estate to bis eldest 

son, from that which all the subsequent limitations shoired 

that it was his intention to gi^e to the other sons. 

6. Intentiai 5. Nor will the operation of the Rule be ex- - 477 

L336 1 eluded, in the case oi legal estates or trusts ezecat> 
It Ibe limi- ed, by thd expression of an intention that the limitations 
tations should be in strict settlement. 

should be in a. testator devised real and personal estate to a feme 
strict settle- covert, for life, for bet independent use and benefit ; remain- 
2^h . der to her husband, for life ; remainder to the heirs of her 
B^aeclion body,intail; with remainders over; and he declared, that 
* all the aforesaid limitations were intended to be in strict 

Douglaa v. settlement. The Court of Common Pleas certified, that she 
v^m' ^°^ "* ™**** '^'^ "^ *^ real estate. And Lord Langdale, 
***'■ '*''• M. R., after quoting the words of Lord Thurlow in JontM v. 
Morgan, as to the words, " for life," that the testor, " in all 
cases, does mean so," said, that the words, ** in tail," were 
merely superfluous ; and that, as to the wards in strict settle- 
See § 489. ment, there was no executory trust in this case ; and that 
therefore the feme covert took an estail tail in the real estate, 
and the abaolnte interest in the personalty. 

(m) See Pi«nan v. Vkitn, b East, 646, as stated ^475. 
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47S 6. 'The Rule will be applied even in the case of 6, Super- 

a devise to or for the settlmg of lands on a person added words 
for life, and, afier bis decease, (o the heirs male of his body, usually oc- 
and the heirs niale of the body of every such heir male, curria^ in 
HTerallT and successively, or severally, respectively,. and ia 'imiianona to 
remaiDder, as they should be in priority of birth, and seni- "'^' ^^ . 
orityofage.(ar) , MhersoMin 

In one case^a testator devised to W, F, and his heirs, ' ' 
male, according to their seniority in age, and their respect- ■re**er»toii 
ively attaining the age of 21 years, all his estates real and ][; ^rT 
personal in lands, houses, and tenemenl8,4he elder son sur- ^^^i /»• 
rivii^ of the said W. F., and the heirs male of his body ^„ ^m y. 
lawfully begotten, always to be preferred to the second or «»' ^ ' 
younger son ; and, in case of failure of issue male of the 
said W. F. surviving him, or thqir dying unmarried, atid 
without lawful -issue male attaining the age of SI years, then 
over. It was held by the House of Lords, in consonance 
with, the opinion of the Judges, and ia affirioance of the de- [ S37 ] 
crees of the Courts of King's Bencb and Exchequer Cham- 
ber in Ireland, that tV. F. took an , estate tail. Lord Chief 
Justice Tindal,in dehvering the opinion of the Judges, said, 
that t bey thought the rule of construction,' laid down by 
Lord Alvanley in Poole v, Poole, S Bos. & PuL 627, was 
the safe and correct rule in such cases; namely, " That the 
first taker shall be held to take an estate tail, where the de- 
vise to him is followed by a limitation to the heirs of hit 
body, except where the intent of the testator has app^red 
80 plainly' to the contrary, that no one cOuld misupderfltand 
it" That, applying that rule to the principal cose, they by 
no means thought that the subsequent words showed a plaia 
and unequivocal intention to reduce the estate tail in fF. F. 
to ail estate for life : on the contrary, they thoiight tbeoi at ' 
least as compatible with an explanation of what the testator 
supposed to be the course of descent under an eCftate tail. 
That the words, on '-their attaining the age of ei years,-*^ 
could not be urged as an argument against the estate in fF". 
F. being an estate tail ; first, because these words would 
create the same di^colty against the holding the estate 
given to the sons of fV. F.lobe an estate tail, which, on all 
hands, was allowed to be the case, if ff^. F. had Dot the 
estate tail in himself; and secondly, because, if the devise, 
in other respects, was a devise in tail, the testator could not 
by interposing su^ a condition (if indeed it was to be held 
to be a condition) create a new estate, or a i^ew course of 
descent not known, to the law. That if the words "heirs 

. {x) Ltgat V. SewtU, 1 Bq. Ab. SDfi, as slated, Peame, 118. Jonti v. Mor- 
gan, 1 Bro. C. C. 276, as stated, Feanie, 181. See also Saj/tr v. Matterman, 
Arab. S44, as stated, Feame, 162. 
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male," were to be construed " sons," the conslructtQn wonid 
be lo abandon a direct derise in tail to Ff'i F., in order to 
let in a devise of an estate tail by implication only to his 
first and other sods. And that if the sons of fV. F. took 
estates tail, as- purchasers, it was br from clear that Ihey 
coald take more than contingent remainders in tail ; viz. on 
the contingency of each son's surviving his father ; and it 
was very difficult to suppose that- the testator could intend 
io postpone the whole of the eldest aon's issue to that of the 
second. 
[ 838 ] PROPOSITION III. 

III. Third But, if there are any words referring, not merely 479 
general pro- to the mode of succession, but to the objects of suc- 
poflition, oessioD, and clearly and unequivocally ^explaining or indi- 
showing eating themlo be individuals other than persons who are to 
where the [^^g simply as heirs general or special of the ancestor ;(y) 
Rule does ,he Rule will not apply. For, these words thereby negative 
not apply. ^^ existence of the primary intent, which Would otherwise 
See § 439- y^ furnished by the technical word heirs, in connexion with 
*^- the <>state of the ancestor ; and thus leave but one intention' 

to be accomplished ; namely, the intention that the heirs 

should take by purchase. 
lodicatioD of Though this explanation or indication must be 480 

naa.spplica. clear and unequivocal; yet it may be either, l. 
tton of Rule Direct; or, 2. Indirect Thtis, 

, either direct i. The Rule will not be applied if there are any 461 

or indirect, ^onjs directly and immediately referring to ttu 
1 . Direct perBons who are to succeed, and clearly and unequivocally- 
explanatian explaining them to be persons who are to take, not simply 
'^""kf"'*''' "' ''*'" 8^°^™' or special of the ancestor, but as his sons, 
that the per- daughters, or children ; or as his heir apparent, or heir pre- 
to^irt!*^" sumptive ; or as the person first answering the description 
■ ' of his heir general or special, attd the heirs general or special 

to take simply as heirs general or special. 

jMge V. Thus, where aa estate was devised to ■^. and 48S 

Davie», 3 his heirs lawfully to be begotten ; ihat ia to aay, 

Ld. Raym. to the first, second, third, and any other son and sons, suc- 

^***j ^ ceasively, as they nhould be in seniority of age, and priority 

^ ^ - of birth, the eldest, always, and the heirs of his body, to be 

tearoBjlSS. pjgfgjpgj before the youngest,. and the heirs of his bMly ; it 

See § 476. was held that «2. was tenant for life, with remainder to his 

first and other sons, successively, ih tail.' 
Goodtitie d. And where a testator devised estates to M I). 483 
Svtetv. for her life, without impeachment of waste, re- 
Htrring, 1 
- at, 164, 



by (jr) See Feame, 1S8, 194—199. 
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naiBdar to trusteea to preierrs contmg«nt reoiainden, md Hoimq of 
from and after her tlaoease, then to ibe htin mate of the I'orda, 
body of the said M A to be begotten, severaUy, aiioeessirely, pnnted . 
and in remainder, one after another, as they and every of [ *59 ] 
tbem should be in seniortty of age, and priority of birth, ihe C«e«« 180X. 
elder of sach sons, and the lieirs male of his body, being Sea also 
always preferred before the yoitngei: of each sod and aOAs, ^'' ^' 
and the heirs maleof his and their body and bodies; and S^^'o ' 
for want of such issue, then- to the daugblera, &c ; and in |^z '. ^'■y- 
default of auch isaue, orer. stax^" 

Again, by a marriage settlemeot, lands were limited to pgnnw ifii 
tbe buslMnd, for -life j remainder to the wife, for life; re- g^^ ^479^ 
mainder lo the heirs of the body ef the husband, on the body jy^,i ^ 
of the wife lo be bcgotteu, and iheir hairs ; and if morechil- tt^igj. '» 
dren than one, equally le be divided among thetn, lo take gj_. oq'a 
a* tenants in common ; and, for default of such isaue, to the. 
wife apd her heirs.. SirL. Shadwell, V, C, said, that-if it 
bad not been for the words, *' and if more children than one," 
the husband would h{ive taken an estate in tail speoial, not- 
withstanding the superadded words of limitation; but that 
the words, <■ and if more children than one," must be talcett 
(o be interpretative words, showing that ** heirs" meant 
*< children;" and hence, that the words, "for defanlt of such 
issue," meant *' for default of such children ;" and conse* 
queatly the children took, by purchase, estates in common 
in fee in Ihe freeholds &nd copyholds, and the absolute inter-. 

est Jn the leaseholds, 
4S4 - . ,8. The Ruje will not be applied if there are any St Iwllrect 

words mediately or indirectly, yet uiiequivoctlly, esplanatkin' 
deooling, thst the psraons who are to succeed are indiTitluals oriadicatioh. 
other thtiD peisone who an to. take ^raply as hairs .general 
or speeiat- of Ihe ancestor. ^ 

Tne reported oases exhibit sis ways at least in which the 
word heir or heirs- haa been thus indirectly explained and 

divested of its/most usual meaning. 
485 (1} 'By superadding words of Timitation, in fee (1) Word- 

or in tail,.lo the word heir, when used in the sin- heir, with ' 
gnlar iiiuuba'.(«} ■ wperadded 

It is true, that the word heir, as we have seeo, may be ' [ 840 ] 
..used as a nomen coUtctimtm; but aince the heir may also words of* 
properly bedMnwd to be jKr«oita i/dt^na/di, and such is ia limitatini. 
fact the natural meaning of the word, when there are-.supor- Sea-5 473-4. 
added words of limitation to the heirs general or special of 
such heir ; it is to be presumed that the testator intended the 

(•) Ardu^'* Cass. 1. Cm M ; as ^f^ed. f^ve^ IftO. W^* v. Aj«w, 4 
M.dtC. 197. <7*eetopCIar«Tv.DByor Awji, Mott.SOS; ee stated^ FeaiM. 
160. Walker r. Omw. Palm. »&» ; as atalad, Fesmt. 151, • 
Vot. II.— 85 
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distlnciion between the singular and plnrat nutsber, and did 

not xoK^ttn woti he\r ^aitomert'eotietittiium- 

(») Limila- {8)-' By expressly limiting to the heit in the 486 

tion to tiw singular number for life.fa) . 

h^T (or life. In this case, the inheritance-is oat limited ; and therefore - 
See^ 400. the heir could not take simptyaB heir ;-feF> anheirisenB 
upon whom the law casts the. inheritance upon the decease 
■ of the ancestor. 
(3) Super- (3) By superadding to the first words of inheriu 487 

added words ance, olher words of limitation, which limit an 
° k''''k'?'"^ ' """^ '" *^}^^ ^ manner as to be descendible exclusively (o 
«^kch limit persons of a different sex; as, where -land is limited lo the 
Z^i^^f'* neirt male, and their beirs'female. , 

Jf^"" ° * Tbea^ superstdded words clearly show, that the heirs male, 
g^^^-. ''the heirs first named, were not intended to take simply as 
' ' heirs special ; since, if they were to take sitnply in that cha- 
racter,, ihey, and they aloite, would take the inheritance; 
or, in other ~wonis, the inherttonce woald deTottfer from 
lime to time upon, and be ezcIusiTety and perpetually 
enjoyed by, keira male; whereas the iiTh^ritance, b.y thb 
. express words, is to go to the heirs male, antf tjieir hdrs 
female. '" ■:'-',. 

f^) Words (4) -By prescribing for the heirs generator spe- 489 
ofdistribu- cial» a distribiitive mode of taking, and also super- 
live modifi- adding words of Hmita*ion< ae ""lo Ji. for life,- remainder to 
f'***^'^*' the heirs.of his body, as welt females ws males, as teoanls 
.?. in common,(or shai* and share «fik»,-or, withoiJt any re- 
""P^™~ spectto bS had in regard to seniority of age or priority of 

. Tr "■" birtli,) aiiu tlieir heirs and assigns for ever.'^v^ "■ ■ 
£^B&'47fi "^^^ mere addition of words of distributive modification 

' * would b^ .equivocal .- for, the grantor or testator might have 
' erroneously supposed that the heirs might take in that 
character, and yet in a partitive mode ; but the engrailing 
of superadded words of limitation, besides the addilioa of 
words of distributive modification, shows clearly that be 
meant by the first named heirs, the children of the ancet- 
- tor, who are sometimes so termed, as haying the capacity 
of becoti)ing heirs of the ancestor, eilher in soccesnon, if 
males, or eontemporaDeoiisly, if females. 
rsVWonIs - (^)^y pTescribiuj a distributive piode for the - 488a 
ofdialribu- . heirs general or special to take, and also linaittng 
tivcmodifi- °^^^ the property in case the heirs, under the referential 
caiion.with designattotiof siteh iteBe,HSho»ld die before -a -oeFtain «g». 
a limiiatioa - A-teytator devised -to his-^Hghter M, ftnd th« hure-of 

{a)-Whitt V. ColHiu, Com. R. 289 ; aa stated, FWme, 158., ' 

(6) Doe V. Laming, 2 Burr. 1100, as stated, Feame, 164. Crump r. ffor- 

vood, staled ^ 488a. The same ^at w«s eataUiriied by Doe y. hmmangtr, 

ftaled ^ a8T ; and Right v. Crthtr, Bar. it Cres. 866. 
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her bodybegotteo or to be begottea, as tenants in comnaon; over Incase 
but if sucb issue should die before he, she, or they attained of tbe death 
SI,theii to bis son Ji,mSee. And then he-devi9i»iatiatbeT of such iaaue 
estate to his-son, .^, and- to the beirs t)f-hfar boiiy beprtten or *^def a oer- 
to be begotten ; but, if he died vithout issue, or siich issue ^'^ ^- 
all jiied before 1)0 or they:,atta.iDe^ 21j then to J^.and Jhe .* *'?■.- 
heirs of her body- begotten or to-be begotten; such issue, if '^ d- 
■more than one, to fake as tenaote In common. It wiis held, ^^^B"^- 
that M, took for life only, in the first estale, with remainder ^^' ^-^-- ■■ 
to her children .-as purchasers; the words "such issue," ^^'' ^®°- 
taken in -connection with the event spoken »t, that of sach * /■ 

issue ilying before he, sbe, or they attained SI,- clearly . 

showing that- the words "heir^ of ihe body" were equiva- 
lent to.-ehitdfe&ofber body-; -and th^ra-bemg-ft^mrtieahur- - - /- 
iolent thai the issue should take as tenants in eonnnon, - [ i4<- ] 
which >irB8 inconsistent with an estate tail, and no. other 
pavamount^eneral intent. 

This decision was impeached by Lord Redeadale in *.Ja- Qbservatibns 
wn y. Wrighli{c) but His Lordship appears to have been o'dflot d. 
labouring.iinder;sonieconfiisip_njif idea* upon the subject Str<»\gK..^- 
He remarked, that the {irovision, in -case anch issue should Qoff^ 
die before 21, seeing to him so far from amounting to a 
declaration-thkt the testator did not mean heirs of the body 
in the technical sense, that he thought they peculiarly 
- showed that he did so mean.; for, they -wbnld otherwise be 
wholly insensible : if (hey did not take an estate tail, it was 
perfectly Immatenat whether they died before or &ti^r2\, 
-Now it is true that these words would seeni'fo show that 
the children took an estate-tail; but they also clearly 
showed, as Lord Ellenborough, C. J., observed, that the - 
words, ^ heirs of the body," to which they teferred, meant 
children ; and consequently that the mother dfd not take. an 
estate tail: afid the only question which was actually 
raisedi seems to bare been, whether the mother, who was 
dead, took for life only, or in (ail. The question, whether :. 
the children, who were held to take by puroha^, took an 
estate tail, does not appear io have been raised or deuded. 

Again; a testator devised gavelkind land to tus nephews, Cnn^ t. 
ff. C.,J. C.,and R. C, equally between them, during their JVorwood, 7 
respective lires, a^ -tenants- in common ; end, after their Taunt. 9(19, 
several and respective, decease, he devised the part and 2 Marsh, 
share of him or them so dying, unto the heirs lawfully I6t. 
issuing of his or their body and bodies ; and if more than 
one, eqnally, as tenants in common; and if but one, to such 
only one; and to his, her, or their heirs and assigns for ever. 
And if any of his said nephews should die without such 

(c) 2 Bligh, 51; stated ^ 475. See remarks on this cose in Btanett v. Evl 
0/" ranft«niU«. 1» Ves; 170; sUledHTS. 
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isBDe, or leaTJogr anr rach, they all ^onld die vithont 

kttaJDing 21, th^n the share of hire and lh«m so dyin^ 

•aato the aarvivor and surrivore of bis said nephews ftc 

Lord Chief Jnstioe Gibbs, who delivered the jndgment of 

. die Conrt, s&id, that it was agreed on all hands, that this 

[ S4S ] vas a derise to S^. C, for life; and if he had children, ihen, 

to them in fee; if he bad do ehildfen, then, the estate was to 

See § ize- go to J. C. and R. C. (7 l^unt 370.) That this, therefore, 

186a. like the cue of £he d; Davvv. Bumaall, was a eontin- 

' gent remainder vith a doHUe aspect {lb. S72); and a. 

portion of the rerersion having d^cended on W. C, so 

niqcb of the contingent remainder as was co-extensiTe with 

that portion or the rerernon^ was destroyed; becanse the 

See f) 766, particnlar estate supporting the remainder was destroyed 

777, 779. |jy |j,g anion of the particular estate and the reversion. [lb: 

371.378.) 
jS)Byblei)d- (6} d By blending into one, a limitation to the 488b 
ing a limita- ff^\„ of the body erf the tenant for life, and a limi- 
K^ '^F k. *'"*'"* '° '''* heiraof the body of another person, where tl» 
il^"rtr heirs of the body of such other person eould not take others 
bofly 01 WW- j^j^ jjj^jj [jy pnrcbase ; and by stiperadding words of limi- 
Iber person, f^j^„ j^ ^he heirs and assifms of all sach heirs of the body 
■tia super- i-i_ , .. *^ > . 

«nio.r.lion. SECTION THE FIFTH. 

General Observation on the Jiid afforded, in tie applica- 
tion qf the Rule, bj/' ImpUeation Jrom^ a Limitation 
over on Failure qf Jasue. 
- Ik the majority of (he cases above atated'wtiere 48$e 
it was most difficult to apply-the Rule, the Courts' 
were aided, in their application of the Rule, by the ettst- 
eoee of a lumtation over on an indefinite failure of issne 
generally, or on an indefinite fatlnre of sncfa issne as were 
before spoken of, and intended to be cttpsble of inhoritiiig 
ander the prior limitatione. And the Courts of course 
Sea % fi0<a gladly laid iiold of the implication of s primary or para- 
S04c. mount tntention to admit all tbe descendants generally or of 

' the given description, so tar as the rule^ of descent wouKI 
permit, arising from such a limitation' over, where there 
was any such limitation, rather than Test their decision, ia 
' ' giving an estate tail to the ancestor, upon the Bingle opera- 
tion of the Rule. But still, it is conceived, that even if, in ' 
these cases, there had been no such limiration over, tbe. 
[ 244 ] decision would have been the same. For, though it would 
- then have been less clear that an estate tail should be given 
to Uie ancestor, yet uptm a due consideration of tbe prin- 

(rf) AUgood \..y¥Uktny as staled, Fearne, 199. 
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ciplea CDDtained in tfae third sec^on^ it. might have been 
seen, that the cases above referred to Were cbbbs for the 
applicaiion of the Rule. 

SECTION THE SIXTH. 

The application and Non-application of the fittU, in 
Caaea qf Tnista Executory. 

489 ■ An executory trust, as opposed to a tnist exe- Definition of 
cnted, is a tnut raised br a stipulation or direction, an executory 

in marriage artieies, or in a deed or will, to make a con- trust. 
▼eyanoo) settlement, or aaanraoce, to uses, or npon. trusts, 
which do not appear to be formally and finally declared 
by the instrument containing such stipulation or direc- 
tion.(a) 

490 [. ''The Rule-is not applied in the case of «x- I. Rule as to 
ecutory intsts cr«atad by will, if there is a clear executory 

indication of an intent that it should not b« applied.(ft) imUs cm- 
Bul, in the absence o{ any^such indicati<Mi, it wili be ap- ^ ^ *^I- 
plied. 

491 'In Uie case of trusts executed, the limitations Ground of 
may be deemed to receive their intended shape distinction 

from the words of the deed or wilt itself. Bat, in the case between 
of trusts executory, the party may fairly be understood to trusts exe: 
leave the hmitationsto be perfected by the conveyance, set- cuted and 
llenuant, or asBurancsi stipulated or directed by him, and to fists execu- 
have intended that the conveyance, settlement, or assurance, ^ry- 
should avoid . or correct any relative inconsistencien, or 
technical obstacles, ariuag from Impropriety of expression, 
to the apparent general acope of the conveyance, seltleraeot, 

or assurance,- so directed by him. (c) 
49S HencQ, in cases of trust executory, Uie Cottrt has [ 245 ] 

not applied the Rule where the testator ' expressed Illustmlions 
faifl desire, that it should never be in the power of the oftbe fore- 
ancestor to dock the entail ;((f} or ■ wh«re his estate for life going rule, 
was without impeashment of -waste, atid there was a limita- 
tion to trustees during his life to preaerve oonttngent remain- 

cters,(e} 
493 But tfae Courts will apply the Rule to trusts 

executory created by witl, even where the word 

(a) See Whitt v. Tkonbtirgh, 3 Vem. 702; and Auaten v. Taylor, Arab. 
876 ; as stated, Fearoe, 110, 138 — 4. And see Preat. View of the Sufe, 136 — 
180, and cases there cited. And Pearne, I37-~144. < 

(i) White V. Carter, Amb. 670, as stated, Fearne, 184. 

(c) Peane, 141, 144. 

(d) Leonard v. Earl of SuitfXi 3 Vera. 636, as stated, Fearne, 115. 
) Pillion V. yiMx, 3 F, W. 471, as Mated. Fsarne, 116^ 
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tifliria Qsed m (he ffltigular, if there are no particular iodiea- 
tktna of a contrary inteal. 
Blofi&ftarne Thus, where real estate waa devised in trust for a son of 
v.&aUM,2the testator's nephew, at the age of S4^ with limitations 
V. & B. 36T. over, if he had no son ; and with a direction that the execu- 
tors should not give up their triist till a proper entail be 
made to the niale heir by him. Sir W. Grant, M. R., held, 
that this was an executory trust; but that a son who was 
in ventre aa mere took an estate tail. He observed, that in 
' the case of a will, there was no [Hresuuiption that one 
quaiility of interest waa meant more than another; for, the 
subject being mere bounty, the intended extent of thai 
bounty can be known only from the words in which it ia 
given. 
11. Rule as n. Jn the case of executory Irnsts created by - 494 
totruatseie- marriage articles, the Court of Chancery will 
cuiory ere- refuse to apply the Rule, even in the absence of par- 
ated by mar- ticular indications of an intent that it should not be applied, 
™8!«*'^ except, 

""• fc k '■^' ^° *hP** owws where it is not in the power of either 

with the ex. parent, without the other, io bar the issue, 
oeptions 2_ Where the issue are otherwise effectually provided for 

thereto. ^^ ^^ articles'; or it appears, from other liinitationa, that the 

parties knew and intended the distinction between words- 
which give the parent an esti^ie for life only, and thow 
which wotild give him an estate tail. 
^ . 3. Where a trust, created by a formal settlement not 
expressed or not dearly appeariilg to be made in pursuaaee 
of the articlea, is substituted for the anides. 
[ S46 J The reason for not extending the Rule to trusts 495 

DisliaCtioa ' executory, applies with peculiar force to those 
between created by marriage articles ; ^because marriage articles are 
""^^'T <^<""**'«'"S'l ^ niere heads of agreemaotj and a prindpal 
cuted and iDteotion. i?, to secure an effectual provision ibr the issae, 
trusts execu- ^j,g ^^ ^jj purchasers for valuable consideration, and not 
^ '',™°" mere volunteers, like deTisee8.</) 

m^hld in Hence, < where it is agreed to limit lands to the, f96 

the case of ^'"^''*'"^ ^°^ ^'f^* remainder to the heira of his body, 
thoeecraated ^^ '''^ intended wife,{^) or, ''to the wife for life, remainder 
by maniase ^° ^^ ^leim of her body, by her inlended hU8band,(A) or 
settlement. * '° ^^^ husband and wife for life, remainder to the heirs 
IllustraHons of 'beir bodies;(i) these wTords are construed to meau 

■ (/) Fearne, 113. 

(g) Trevor v. Trevor, 1 Eq. Ab. 387 ; and 3 Brown's Cases Pari. 133 ; as 
stated, Feame, 90 — 93. 

f) Jonet *. Lafightott, 1 E^ Ca. Ab. 392, as staled, Fearne, 98. 
Cutack V. Cueaek, 1 Brown's Cases Pari. 470 ; and Nandiek v. IVOkti, 
] Ab. 398, cS; 1 Gilb. Eq.Rep. 114; as stated, Feame, 03. 
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first and other sons of the marriage, and the heirs of their of the second 
' bodies. - foregoing 

497 And '' where it is agreed to limit lands to the "ile. 
husband for life, remainder to the heirs male of 

bis body, remainder to Ibe heirs female of his bodjr, the 
expression heirq female will be taken to denote 

498 daugh[ers;(&) though a remainder to the heirs of 
the body, following one to the first and other sons, 

vill Dot'be BO eonstrued, where, at least, an express pecu- 
niary provision is made for the daughters, for, it may 
extend to the daughters of sons, as well as the daughters of 
the marriage.(/) 

499 And — post-nuptial settlements, and even pre- 
nuptial settlements, if purporting or appe^ng to 

be made in pursuance of such articles, but conferring an 

estate tail on the ancestor, will be rectified accordingly,(»t) 

"except against a ptircbaser for valuabte coDSidflratioa with- [ S47 ] 

out notice.{n) 

But, as already imimated, 

500 1. The Rule takes place .in marriage articles, Gates const!- 
"where th&parent may take an estate tail, without tuting tbe 

Jearing it in ihe power of either -pareDt singlr, to bar the first excep- 
issue, either during or after the covertare; as, where thetiontothe 
■wife alone lakes an estate tail ex ppovisiene viri; in which second of tbe 
case, as the husband takes no estate tail, he cannot bar the forgoing 
issue, either during the coverture, or afterwards; and the raiea. 
wtferofconcse, cannot bar it durtng^-the coverture without, 
his consent ; nor can she bar it afterwards, because she is 
pxeveiUed by the statute.of Hen. VIL(o) 

501 9. The Rule has also been allowed, p where, in 3. Caaeicon- 
the articles, the issue are provided for- bj another atitutiog tbe 

foiid or.estate, limited in strict 8e«lemenl,(/r) or 'in such a second ei- 
way, that nwther parent could bar it alone ;(y) or, by. an ception. 

Ik) Weit V. Errisseu, 2 P. W. 349,^8 stated, Fearae,, 100, 101, . 

Jn Fearne, 101—104; and pMceK V.Price, a P. W. 536, as there slated. 

(m) Slreatfield v. .y/rW/eW, Cda. Temp. Talb. 17fl, as sUted. Fearne, W. 
Bonor V HOTor. 2 Vef D. 658 ; 1 P. W, 138, a» slated ; Feame, 9B. Wat v. 
Ernttes, 2 P. W. 349, as stated, Fearne, 100. Roberta v. Mngaey, 1 Vm. 
Sea. 238, as stated, Fearne, 101, lOfitoverruUng Barton v. ifiwringfi.Qilb. 
Eq. Rep. 113, as stated, Fearne, 99. . ,_ „.* .v „ 

C«) FearDe, IDS, 109; and Warmelc v. Wannc'k,9 Atk. BBl, as there 

"^(»)'F«mei94. Aod Honor r.Omor, IP.W. 138 j WhtlOty v. Kemp, 
cited 2 Vea. Sen. 368 ; Greeft v. BBHlW, 8AA. 473; and St^miy v^Poiwer, 
1 Bro. C. C.584,-aa atated, Feame, 94^-96. _^ 

{p\ Chamber, v. Chamberi, Fitx-Gibh. Rep. 127j 2 Eq. Ab. 36, c 4; n 
slated, Peeriie, 96. . „ „ 

-(«) Hovell y.Hmfefl, 2 Ves. Sen. 868, as stated, Fearne, 97. , . 
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express peconiaiy prorndoti | becatue tbase circnmrttDcn 
- show that the parlies themselves knew aad ioteaded the 
distiDctian. 
8. The third 3. Aad where both articles and settleoient are 508 

ezceptioD. previoiM to marriage, the KltlemeDt, unless ex- 

.pressed (o be made in pursuance of the arlides, will coBtrol 
the artieleS,-and the words will be left to their legal opera- 
' tion; beoauae it will be oooaidered to be a new agreement 
respecting the terms of the marriage^ wbieh the parties are 
at liberty to make before marriage, though not afterwards. 



t S48 1 CHAPTER THE THIRTEENTH. 

THIKD EXCEPTIOn TBOK THE rOHSTR CX.ASS OV COHTINOEirr 
BIMAIKDEBS, WHERE SEAL S4TATB IS DXVISBO To'a PBR- 
SON AND TO HIS laSCE, ARD THS WORD ISSDX IS CONSTRUED 
TO M A WORD or LIMITATIOIT, BT AITALOOT TO THE BI7LE 
IR SBSLLST's case, AMD UBDEB TRk CT PBXI SOGTRlNB. 

Diffienftj of Pbbhak there -is no one single point, in the whole 503 

construing range of legal learning, involved in more uncer- 
devises to or tainty and difficulty, than tfaat of the constmction of the 
for a perscffi word issue in express or implied devises to or for a person 
and bis issue, and his issue. But yet, after a patient comparison of the 
f^P"^ ^ cases, and a full consideration of tbe^ distinctions which 
implieo. principle would seem to suggest, the oonstraction of such 
devises, may, it is coiiceived, be reduced- to a system. har- 
monising -almost all the cases, and ooqimending itself to 
reason and the analogy of law. 
Where the t. Whererealeetateisdevised, either directly to, 504 

word issue is ot by way of executed trust for, a person and his 
a word of li- issue, whether in one unbroken limitation, or in two distinct 
iiiitatioi\, in limitations, the word "issue will be coRstrued a word-of limi- 
the oBse of itation^tf) so as to confer on the ancestor an estate tail, if 
Arect de- there are no expressions cleaHy showing, that, by issue, the 
vises and testator meant children, or particular individuals among the 
*'™*J ^e- descendant^ of the aocestor, and no expressions indicative of 
^S^fi' lAO *" '"'*"* ^^^^ '^^ ™*"® should talte by purchase, or none but 
»» 9 490, -^^^i ^j^ ciipB.b\6 of being resolved into the mere redundant 
SeeV403 ^^reasion of that whioh wotild be included ia ab estate tail 
^ ■ in the ancestor. 

(a) Bat see WilHamt v. Jekgl^ and BUicti v. Jekgl, 2 yes. Sco; 9Sl ; as 
stated, Peeme, 49B ;''wfiKh mt « ease oTa'tautftw liver. ' 
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505 - II. Batifthere BreBnyeipreswoTwclearlyahow-'Wheretlie 

ing, that, by issue, the lestator meaot.cliildreo, or worii ""suo w 
particular individuals among his desceudantA, or any exprea- " word of^ 
siona indicative of an irHenC absolutely incohsistant with, or purchase, in 
not included in, an estate tail in the ancestor ; then, the word ^™ caw of 
issne will be construed a word of purchase, if the issue may direct d^ 
lake as purchasers consistently with the rale against perpe< ''*• *""* 
laities; and the ancestor will take an estate fer fife, with ^^^'^^ 
a contingent or a veatsd rsmainder to his issue, as the case g^ V 403.4 
- .. may be.' ■ ggj^ * 

506 Or, to embrace both rules in one short P^op^^' nuig em- 

„^ ^^■— . ■ . J . ^ ,. , . bracing both 

Where real.estate is devuea,euher directly (o, or by iraj ^^^ pj^ceA- 
'of executed trust for, a person and his issue, the Word issue j^g rules. 
will be cQDStroed a wtird of limitation, so as to confer an 
estate tail on the- ancestor, unless there are expressions une- 
qMivocatfy indicative of a contrary lawful intent 

507 " The word issue," as Mr. Baron Alderson justly Difierent 
rem^rlced, " is used in difierent senses, either aa aeiues of the 

including all descendautsi ..... or as con^ned to imme- woid issue, - 

diate desoendatlts, or some particular ctass of de- "Issue is a 
506 sceudants living' at a given time/' And, as Lord mnd eiifaer 

: Chief Jufltice Wilmot -observed, in Boe v. X3rete, of purchase ' 
8 Wils. 322, and Lord Kenyon, C. J.,iD,ito«d. Cboptrv. oroflimita- 
CoUu,4 Darn. & E. 294, " in a will, issue is either a word tkm in a will; 
of purchase or of limitation, as will best answer the inten''^' always* 
lioD of the devisor, though^ in the cage .of a deed, it is uni- "^^^ "^ P*"^ 

versatly a word of purchase." ' ^^ "^ ■ 

509 * The word issue is a word of purchase in a °^^i 

deed ■,(b) because, in a deed, ao word, except th6 ^^7 ^ J" * • 
word heirs, will pass an estate of inheriunce; and hence wordwpw 
the word issue cannot' there be a word of liniitation. It is'^i'T "* ^ 
therefore a word of purchasej in this case ; because that is ^^™* 
the only construction by- which it can become operative, and . 

not because it is aptly a word of purchase. 

510 For, in consequence of its ambiguity and latitude It is ill-adapt< 
of meaning, it has been considered by some, as ed Tor a tvoni 

extremely unfit for a word of pnrchaae, unless assisted by or purchase, 
other expresions. A word of purchase should be deler- See § 408. 
minatQ ;' whereas the word issue is so far indetermiuate, in [ 250 ] 
the case of a limitation to the issue, if it were intended that 
the issue should take by purchase, that it seems to bavs 
heed the opinion of Sir Thomas Plumer, that *it wouldhe 
difficult to determine whether all the descendants who ' . 
are living, are to take by purchase, or only the imme- 
diate descendants or children:- and if all the descendants 
are so to take ; whether they are to take per ^Mt^pM or (ft ' „ 

Wheeler v. thJit, \ Ctomp. & Heee. 210. 
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nYa./c) Bat adtniRing, 'according 1o (he opinioa Sll 

{ Sir W. GrdDt, M. IL, that issue, unconfiaed by 
any iDdicadoa of intention,, ioeludei all desceadanta, and 
that a necessary coneeqnence is, that the diviaion tnust be 
per capita, among those who are UTin^;(if] is it likely, not 
to say certain, that this was tha intention -<>f the tettetor? 
If he left one son, and ten grandchildren by a daughtei, ia 
it likely he would wi^ the property to be divided equally 
between >ii8 twelve descendants 7 or, supposing the daughter 
to be dead, between his eleven deacendants ? Is it not more 
likely that he Would wiab the son and daughter to take 
alone by purchase, in the first case, and th« gnodchildrea 
to take their parent'a share only, in tb^ gecood 
case ? Whether, then, we regard tha word issuA, 518 ' 

unassisted by other expressions, aa indeterpunale, - 
or as determinate, in the only sense in which, according to 
Sir W. Grant's opinion, and upon principle, it can be deleN 
mioate, namely, as including all the'descendanta^ and poiat- 
> - log out ail th« descendants who are living as purchasers ptr 
capita; it must be evident, that it biby ito meftaa adftpted 
for a word of -purchase, 
Botit ia we)) On the other hand, though the word issue is hot S13 

adapted for the teehnicalword of limilation, yec as soon fs it 
a vrord of ti- is used in a will as a word of limitation, and consequently 
ndtatioiiv becomes subject to the operatioa of the rules of descent, it 
See § 404. ' possesses the aameaplitude for this purpose, as the technical 
expression heirs of the -body, which U most nearly resem- 
bles, and for which, in fact, it is used aff« synonyme in the 
Statute De Dotiiti It is aS well adapted, therefore, lor a 
[ SSI ] word of 4imitation, as it is ill adapted for a word 
- And this is of purchase. And for this reason, as well as for - < 514 
one of the the- purpose of giving effect, as will preseutiy apt - 
grouoda 6f pear, to t^a paramount intent of the testator, it is construed 
the foregoing a word of limitation, including all the deSiendaats in infi' 
• rules. ^ niium, unless there are expressions which indicate, that, by 
^ue, the testator meant children, or particular individuals 
- enly.amoog llw descendants of theancestor,or wordswbich 
unequivocally show'thpt he intended the- issuto to take by 
purchase. ' . 

How the tea- "^^^ testator may manifest this iotetitioB by 'di^ - 51ft 
tator may resting that the ancestor shall take for life onijf;{ey 
raanifest an ot that the issue shall take distrihutively, as teoanta in eom- 
ioteation mon, or otherwise ; «r that such issue only should Wke as 
thattbeword ^ootd attain, a. given ag«; or by any other unequivocal 
issue should' manifestation of an intent which would be inconsistent with, 

(c) See Sir Thomas Plunter's obaeFvaticHV in lAfon v. JftcAeU, infra. 

(d) J^ijA v.A'ort«ry,'lS Ves. Jun. 844. 

(e) Baekhmaey. WeHt,l Bq. Abr. 184, pl.27,is jtated, Fearna, 1«. 
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or would not be RGCompIiahed by giTing-thaaiieeator, an notbeaword' 
estate tail, and admitting the issue by descent from him, in- of limitaitoa. 
stead of by purchase. U mvai be observed, however, that See § fi30. 
'such manifestation of ratest may be ceuaterbalaoced by 
any other olauses or expiesnons indicative of an opposite 
intoDt.(/) 

516 And this brings u» to the (question, whether he It ia not ma- 
' does Dotshow that sueh was his meaning or intent nifesled by 

tiCNi, when,m tbeword issne, he superadds the word«l ofsuperaddiog 
limitation, to their heirq, or to the heirs of their bodies. At words oDi- 
fint sight, it would certainty appear that fhis clearly indi- '*!>'^''°o>^ 
cates, thai he uses the word issue in the senife of children ; S**'"? *•»* 
»nd that he intended that they ahonld take by purchase: "o™"*** «» 
for, otherwise, the, superadded words would be inopeFSlive. ^'&'^^- . 
And this might- appear still clearer, t if the auoestor's estahT r^^l^ °Il 
were expressly for life; or without impeachment of waste. J^ii/riZLi,. 
But thea0 expressions ere not sufficieiiit to convert the word ^^^^^ qT^ 
issue iolo a word of purchase ;[f} or, is other. wards, to > ^sa ^ 
prevent it. from operating aa a word <^ limitation, and „^e . 
thereby giving the ancestor an estate tail. They do not-un- - - / 
equivocally and with certainty- denote that the testator in- 
tended that the ancestor should take a life estate only, and 
that his issue should take by purchase. .■ All thtise expres- 
sions, though, at first sight, they seem clearly and positively 
to do this, may, after all, be resolved into the mere redun- 
dancies of BB unprofessional style, into the mere useless 
expresaoQ of that which would be included ip on estate tail 
in the ancestor, idstead of that which is iaconsi^ut with an 
estate tail in him. 

517 For the same reason, where the devise to the Nor by in* 
issu^isintroduced'bywOrds'ef contingency, ^rfnuf trodiiciM' 

/aeU, importing a condition precedent, -(See § 13,) but the words of 
condition would have been necessarily implied, (as, ^ if ha contingency 
should leave any issue); this, of itself, will not create a. con- which would 
(ingent interest in favour, of ihe.issue, by purchase, and pre- i"**?.^^ 
vent the ancestor from taking an estate tail,(A) implwd. 

518 Again ; * where the devise to the ancestor is for Nor by pro. 
- life, and' he is .expressly forbidden to commit hibitiog the 

wasle,(A) even this doea not show with certainty, that the anoestor 
-testator inlendad the ancestor totake for a life estate only, from com- ' 
and the issue to take by purchase. For ihis may only mitting 
amount to the^tt^mpt to create an estate possessing the dis^ waste. , 
tinctive ' essential qualities of au estate tail, as regards the 
, '- ■ L-i : : ; . _ 

(/) See King v. Burchell, Amb. 379," as slated and commenled on, Feame, 
16»— 4. ..,.' \ 

{g) See Lord Talbot's otmrvations in LorA Glmorckg v. BosviUf, Caa. 
Temp. Talb. B. M. 1783, as stated, Fearue, 117. 

(A) 9Im» v. Weighi 2 Stn. 796 ; S. C. 1 Eq. Ca. Ab. 164, pi. Se. 
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acqnisitioii and tnnmininioD of tb« property by snd to cei- 
taia deaigiutfld o^jecis, and yet deprtred erf some of the 
iosapanible iDctdents of ati orainery estate tad. 
These indi- It may indeed be higbly probable, in these 519 

cations are casea, that die intentioa was, that the anc^fftof 
equJTOcal. should take a life eatate only, and that the iaane ^oald lake 
by purchaM. . But as it is not nnequiTocal and certain, the 
law will not take this risw^of the testator's intention, be- 
cause, if it were lo do so, it would bis' thereby saerifidt^ a 
more important inient. ^ . 

Another For, even in the eases treated of in the present 580 

groandorihe chapter, where the devise is to the issue, and not 
jor^oing tbe heirs, generally, or hsin of the body, eo nomine, as in 
[ 853 ] ibe cases in .the preceding chapter, and where there is t>o 
^u,, devise over to take e&c( on an indefinite tailnre of iaBue,as 

It two c» ^^ ^ ca«es in the aeTenteenlh chapter, there are two co- 
wuBtiDs yet ^>ting yM ioeonsistent intents ; the one of which may be 
' incnwiBteDt termed the primary or paramount intent, and the other, the 
iotenlB, the Rcondary or' minor -intent. And as theoe, by reason of their 
ODeorwhich >'>co°^"^i><>y>c&oiiot be both effectuated, the secondary or 
must be sa- minor intent is sacrificed, in order to give effect (6 (be pri- 
crificed to tbe mary or paramount intent. 
otb«. Compssa ^ ia9, fi64h, 

DefiaiiioDof '^'^ priidary or pRTamotint intent, in the cases 5S1 

' the prioiftry treated of in this ehapter, is, that tbe ancestor 

or para- Aoutd have the enjoyment of the estate for his life; aixl, 
nWuDl in- itlbjeet thereto, that the estate shooldijescendtoairbis de- 
tent, scendanis, so far as the rules of descent wilt permit. 
Compare ^ 480, 564b. 

Defioidon of The secondary or minor intent isj to accomplish *" 582 
the second- the primary or paramount intent in a particular 
ary <st taiaor mdde ; in such a mode, at least as the devisor supposes, as 
latent. to aecure that primarjf &r paramount intent from being 

defeat^ by the act of the ancestor: in other words, the 
second&i^ or minor intent is, fhat the ancestor should 
have a life estate only, and that his issue should take by 
purchase. 
By what the This primary or paramount intent, in tbe cases 523 

primary or, treated of in the present chapler, is not indeed 
paramount expressed by any positive declaration, or, as in the cases iii 
iotent is im- the preceding chapter, by the use of the technical word 
P«M*edor heirs; but yet there is "a vehemfent presumption" of its 
evidenced, existence, not excluded by any unequivocal expressions 
i^o*^« • ^'^ '*** contrary, por resting in mere' conjecture, but, on 
J7 * -,, ' thft conltwy, supported by the primS facie sense of the 
**".5f"- word issue. ' _ 

. For, even \a Ihe cases treated of iti the present 524 

chapler, .where the devise is not to the heirs, gene- 
rally, or Iieirs of the body, and where there is no devise over 
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to take ofiiact on an indefinite failnie of vasae, if there ia no 
uneqfliTocal ' and certam indication of an intent thai the 
ancestor should take a life estate ontf , ai>d that the issne 
shoukl take ixy purchase) there then exists a vehement pre- 
stlmption of an imentlon, that all the<)eseendaDtB of the 
ancestor should be admitted, and not thai the estate should . 
revert before all- the descendants of the ancestor bhould havo- 
foiled. In these cases, indeed, the ancestor was not ibesole 
ascertained object of the testator's bounty, as he was in the [ 854 ] 
case of a devise to a person and the heirs of his body. ' But See § 43S. 
yet 'he was evidently' the original attracting object, "the 
groundwork of the testator's bounty :" and, it) the absence 
of some apparent grounds of diatioctron and preference, all 

Krsens answering the descripliocM}f issue of the ancestor, 
the sense in whichithe word issue is used, must have an 
equal -claiip, (apart fmn the operation of the rules of' 
.descent,) founded entirely opon their common retatienship, 
aft siich issue, to the ancestor. And we have already seen, 
that where real estate is devised to a person and his issue, 
and the word, issue is unasssied by any other expresMons 
indicating that by issue, the testator meant children, or par<- 
ticular iudtviduals only among the descendants of the ances^ 
(or, or ilnequivocally showing that he intended the isstid 
to take by purchase i the word issue' Includes alL the de- 
scead&tits; So that all the descendants must have an eqnal 
claim, apart from the operation of the rales of descent : and 
it most haviQ been intended that all idiould accordingly take, 

so far as the rules of descent wQnM allow. 
585 If, in the cases to which the present chapter Obaervalibni 

relates, the children were to take by puf^hase, sboifiBg the 
accordii^ to the supposed secondary intent, tbea, if any expedieBcy 
child died in the lifetime of the testator, leaving issne, that uhI pro> 
issne would take nothing ; for, the issne of the deceased priety of cod- 
child wpidd, according to the hypothems, only take by stmin^ ibe . 
descent from their parent ; and, as «ie parent took nothing, won* iseoeas 
they could take nothing by xJescent from him : whereas, if " .w>rt of li- 
the word issue were a word of limitation, and the anoestor, '"J"'"'"' "j? 
the fattier or raother of such deceaied child, were to take ?"' '" "• 
the «Uate tail, instead of the children, then the issue of the »«««»«>• 
deceased child would be eSpable of taking by descent from ^!™f^^ 
th^ ancestor, Hie first purchaser of the estate wil, so that the ]]JJ^^ - 
primary intent of the testator would be accomplished ; .for, ca,e9 Vallinft 
all the descendants of the aricestor would be admitted, be- vj^i,^ t^e 

fore the estate would revert or go over, - ^^ ^ig^ ■ 

5S6 Hence, the law will not restrict the estate of the 

ancestor to a life estate, and give the inheritance to - ., 

tbs issue as .purchasers, where it is not certain that SQch was 
the intent of the testator ; because, in this case, there is, on 
the one ha^id, an apparent primary or paramount intent,, 
founded in the most vehetnent presumption; and, on the [ S55 J 
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other hand, &n appareQlly, and onty an apparently, certaih 
secondary or minor intant; and hnnce then- is ndthing iiiffi- 
oiently express and uneqiliroca) fo exdude or ne^live the 
apparent primary intent; and conseqiiehtty such - apparent 
primary, or paramount intent is jn^ly allowed to oTerrsle 
the apparent secondary or minor Intent. 
Obscryations But, where fhe (eatator has'expre^sty and Que- 537 

showing the qiiiT0calIy"nianife3ted''his intention thatthe issufl^ 
propriety of should take by purchase, by expressly ' restricting the ances- 
coDstruiDg tor to an estate for life onlyt ('} or by desning that the issue 
the word should take in a way in whidi they could not take, if they 
iMoe a word esme in ISy descent; then, indeed, ^unless these indica- 
of purchase, ,j-g„, ^f an intent that tb« issue should lak* as- punchasers, 
in cases fan- ^j^ coHnierbalancod by other indications of an opposite in- 
mg withm tnnt^j^j (he word issue is donsWued a word of purchfwe ; and 
ine secona ^y^^ ancestor Ukea an estate for life, with a contingent re- 
mainder (o his issue, if nnborn, or a vested remainder, if 
born and ascertained, With a remainder^over to the ances- 
tor in tail, in case ther^ is a devise over on an indefinite 
failure 4f his tssne, as we shall see in the seventeenth chap- 
ter. For, in this case, there is no question between a pri- 
mary and a eecondary intent ; fcM*, as theinEent that the issue 
should take by pwrchaee, is not « matter of conjecture, pre- 
sumption, or construction, however probable, but an inlent 
unequivocally expressed, it excludes or negatives {he sup- 
position of the existence of any incoOipaitble intent, arising 
See ^ 6X1, merely from a preeuniptioo, however vehement, supported 
523-4. by the primd/acie meaning of the word issue. ' 

There is less There is- a less degree of presumption, ilgainst $28 

presumption construing theword issuS, a Word of pitrchaBe, than 
against con- against constniing the words heirs of the body to ba words 
atruing issue of purchase ; and a still less degree of presumption against 
[ S56 ] that construction of the word issue, than against the same 
aword'Of cionstruction of theword heirs generally: so that, primd 
purchase yiiciV, the word issue is more likely to be a word of piAchase 
than against than the words heirs of the body ; and still more likely than 
oonMruing U>e word helis generaUy. For, we have seen that the" heirs 
'*'"^>*""^ general of the first heir genarai of the ancestor, may not be 
of purchase, ^^^g ht'irs of the ancestor himself: Whereas, the issue of the 
f'P^''''y more immediate issue, or, in other words, of the children 
hnia gene- ^^^ grandchildren of ^e ancestor, are also the issue of the 
^^ ^ ancestor himself. And, as regards heirs special, though the 

heiraof thd body of the first heir of the ancestor's body, are 
See § 383-4. also heirs of the body of the ancestor himself; yet the heiis 
of the body are not asoertaitied ; for, nemo est htercM viveatit; 

(i) Baekhotue v. Welh, 1 Eq. Abr. 184, pi. 27, as stated, Fearoe, 162. 
(k) See iHsy v. BureheU, Arab. 379, as stated and commented on, Fearse, 
163—4. 
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and it may be unce>t&in whether the. ptsraon who mtkjr first 
answer the description oi heir of the body of the ancestor, 
will be bis child, grandchild, or great-grandchild. And, 
consequently, in a devise to a person and the heirs of his See § 43S.' 
body, the ancuslor is the sole oscartained object of tbe testa- 
tor's bounty; and all vrhe may anawer the description of 
heirs of his body, have aa eqaal claim, founded entirely on 
their common relationship to. him, as the sole ascertained as 
well as tbe original attracling object of the testator's bountyt ' , 
Whereas, in a devise lo & person and his issue, the issue, if 
already born, are ascertained in every respect f and, even if 
Bnborn, still ihey are only unascertained, because unborn, 
and not in respect of the necessity of sustaining a certain 
(jiaracter, which may .not be sustained by any one more 
nearly related to^tfae ancestor, than in the third degree. And 
hence there is a less antecedent improbability that the vord 
issue, than that the word heirs, should be i;sed as synooyr ' 
mouB with children of the ancestor or his descendants hving - 
at a certain time ; and- this is especially the case with the 
word heirs generally, as conindistinguisbed from heirs of 

the body. 
529 The first of the foregoing rules, wihich shows in 

what instances the word issue is constmed a word 
of limitation, may be ilhistrated by a case, which, although 
a case of personal estate, was decided with express reference 
to reaJ estate ; and consequently may bvcitea in illnstralion 
of the rule above laid down. . la that case, a residue of per- {. gij ] 
sonal estate was directed by will lo be divided eqnally among L^on v. 
the testator's sons,, share and share alike, as tenants in com- JfielcU, 1 
mon,'and to the issue of their several and respective bodies ; Marf. 47t. 
but, in case of the death of any or either of them, without 
issue livingdtthe time of his or their respective deaths, then, 
the part or "share of him or them eo dying to go to ibe snr- 
Tiveta and siKvivot, equally, share and share alike« aiid to ' •= 
the issue of their several and respective bodies. Sir Thomas 
Flumer, V. G., held, that as the words would have created ~ ^ 
an express estate tail, if apphed to real estate, the foaraona 
took absolute interests in the personal estaM aCcorditig to tho 
general rule; (1 Mad. 475;) but, that en the death of one See § fi9S- 
of the sons withoiu issue, his share uirvived to his brothers^ BOO. 
by way of executory devise,' which was not too remote. See ^ 708, 
beeanse it was to takeeffect, not on an indefinite failure of 714. 
issue, but. on the failufe of issue living at the death of the 
party.- (lb. 470^ His Honour observed, that the sons had 
no issue at\he 'time ; and that the w6rd inue was generally 
used, in a will, ae a word of limitation; That if the word 
issue was there a word of purchase, it must be used either 
for the purpose of making lh6m tenants i^ coAimon with 
tbeir parents, or to etiable them to lake iatemainder. That 
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if it wvs intended 10 make ihem teoants in codudod with 
their pareats^ it came afier (be descriplion of tlioae who were 
to 6e tenaota in common, and it would be difficult to 6x 
upon the persons who were ta take as issue; that word in- 
oludiBg grand-childreh aa w^l as children, and to determioe 
the proportions in which they were to take ; and that if they 
were to take .in reiAainder, the «ame difficulty^ wnuld occur. 
TaU V. And where ^. devised real estate to bis widot^, for life ; 

Clarh,l .with remainder to trusteeet to pay cosis.&c, and to divide' 
Beav. 100. the residue of the rents amongst at his brothers and sisters 
^ "'^ who should be living at the time of .the decease of his wife, 
voo^riMj g^ to ^Q^ igsaa male and female, after the respective 
I'p VV9^ deceases of his said brothers and sisters, for ever, to be 
,■ (^ equally- dividwl between add amongst them. -Lord Lang- 
T^rne. 1B6 "^ *• ^' '*'^' *^** '*'' word issue is a word of limitation, 
r S^1 ' ''' ''^^ context of the wiU does not afford sufficient reasons to 
WaeJkfin v ^<*'^^<^ '^ otherwwe. -That the words of distribution might 
Xav, 6 ' ^ applied' to, tha brothers -and sisters ; and that though it 
mJl 2S8 ^'^ ^°^ unlikely that the testator should have intended to 
■tatwl ui/Va. tiuke uo provision for the. children -of a brother and sister 
who died in the lifetiine of the widow ; [and' though there 
waa no gift oVer in default of issue, a circtimstanee to which 
His Lordship also adverted-;] yet, being unable to find such 
dear indications of intention thai the technical words should, 
not hare their ordinary effect, b« must hold, that the chil- 
dren of a sister who died in the lifetime of the widow took 
nothing. And a similar decision was made iplth respect to 
the personal estate. 
Observatitns The words of distribution not only maj/ beapplied to the 
on Tate.v, brothers and sisters, but they seem in jaet ezcluaivejy -to 
- Clark, belong to them; for,'the vord "ihemi" whether ezptaioed 

by the. next antecedent, or by the foregoing word " their,^ 
properly refers to tha brothers and sisters alone. And hence 
this decision is clearly id . conformity with the general cur- 
rent oC authorities. But, it may be observed, that when 
the learned Judge speaks of the word "issue" male as a 
technical word, he must be understood to mean, a word to 
which the technical signification of heirs of the body is ordi- 
narily attached in the absence of oUier words ; and not tha.t, 
like the word " heir," it is intrinsically a technical word ; a- 
CcHnpare - voidofsuch a nature aaiocontrol theforceof other expres-' 
^ S88, 4ftS, sions, unless translated; as it were> into a popular word,, by 
472, 47». such other expressions. ■■ 

The following cases, where the word i^ue was 530 

construed a word of purchase, will illustrate- the 
' Second^of the foregoing rules. 
ITodUcy V. A testator devised bis freehold and leasebrid estates to 
Mawbeg, 1 his wife, for life ; reaiainder ta her -son, and his issue law- 
Vet. 143. fully begotten or to be begotten, to be divided among ihem 
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m ha sfaould think fit ; and, in case he shoald die without 
iflsae, he directed that the estate ehould be aoM| and the pro- 
duce divided among certaia othtir persons. The Lord' 
Chanceltor hetti,that (tiere was acoDtingflncywithadoDble See ^ 128- 
aspect; is ttie one casettothe children of llieson} in tlie 13^ . 
other, 10 the other persons jminied out. That it was cl^ar 
that he- did not intend the estate to-go to the inae, as heirs £ SS9 ] 
tn tail : for, be me^nt that they shoiild take it distrMiutivdy, ^ 

and according to proportions to be fixed by the son, .That 
it had been often decided, ^lat where tliere is a gift in that ' 
way, the parties muattakeas purchasers'; for, ttnre.is no , -' 

other way for them to^take. That if the gift was not di- 
vided by the son among his children, it was agift to -them / 
equally ;^ as the testator intended to vest an interest in, the 
children of his son independently of the son, except ce to 
the propotUoBS. That it was true that the wordJ* issue" 
wooId^exteDd to descendants, liQwerei remote, but only as 
a description of the objects among whom tb6 power of the 
son was to obtain to foake pajtitioii. That it was aa estate 
devised upon-two altefnatis^e coQtingencie!!; one, that there 
were objecls capable of taking ana^r the first Hmitatioo; 
anoUier, that there were none such) but that there were 
objects capable xif taking imder the second. 

Again; a testator daviaed. to his niece, and the issue <^ DoeA.Daui 
ber body, as tenants in commoii, if, more tbatl' one ; but, in v. BumaUt 
deiaull of saeh is8ue> or, being anch, if they should «U die ^ D> & B. 
under the age~of 21, and without leaving lavfid. issne, ihetf 39- 
.over. The niece suffered a recovery, and levied a fijie,and 
died without ever having had any issue. It was argued, 
that the word ieSiie meant children, on acooUDt of the super- . -. . ■ " 
added woids, and because the testator Donetdered that the- 
issne of the niece might a/Mie,.and yet leave- issue. And 
ju was held accordingly, and that the limitations subsequent 
. tfi that to the niece, were all contingent ; aud the particular See ^ 766. 
state of freehold by which they were supported, having 
been destroyed before they were' capaUe of taking effect, 
they were Edso destroyed with it Jliord Kenyon, C. J.jsaidi - 
that it was a contingency with a double aspect, like Lod- 
dingtoti V. Kimt; if the nietie had any cbildreo, the estate See § 128. 
was limited4o them in. fee ;^ if she hadiiochildren,.orif she ISO. 
had- ai^,«nd Aey AK-died undw SI, and wUhout leaving 
issue, then, it wBs'to go over. 

So where a testator devised to i^., and to the issue of his Doe A. Gil-, 
body, his, her. Or their heirs, equally to be divided, if more man v. IX- 
Ibau one ; and if ^.'should' have no issue of his body living vey, 4 East, 
at the time of^is decease, then over. It w&s considered, 31S. 
that^ took an estate for life; remainder to bh unborn [ ^^^ ] 
iKueinfee,if he had. any; and if their estate should pot 
take effect, then over in fee. -But ft was- oot t 
Vol. II.— 27 
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decide thts 'point': for, it was btM,tin.t-gv/leun^e vid datA, 
a ncorerf 8iiffer«d bf .9., before be had any issue, barred 
Ihe 4i[aitRtions. 
Mefft V. And where a testator devised to the use -of bra daughter, 

Jamn, 4 iot life ) and, after her decease, tben, (o'tha use of tfae iesae 
Moore, 927; of her body, lawfully begotten ; and in deiaDit of iasub, or 
8.C. 1 Bnxi. in case none'Af sach issae lived to Itttaiti the age" of SI yeara, 
&Kiig.l27. thsn over. TheCoiirtof Common Pleaa certified; that the 

daughter took an estate for life only. 
Obserratioiu It is to be t^raerred, that the words "or in ease none^fcc., 
oaMertMr. desaribtbf; a failore of issue by death under SI, »a a distinct 
/«Nwt. 4*ent frotti thafc descrilted by ilie^procedio; wordtj^artd in 
defsnit of issue," show that su^ preceding words did not 
mean an indefinite fiiiture «f issue : for, in that sense, they 
wpuld'hare fneluded thsfcilTire' of issite afterwards d»^ 
scribed aa a distinct «Tent> but meant in defaott of childreb, 
in theerent of uochildren beiijg bbm,'and thereby made 
]tevid^t,that,bythi^ issue to whom the eslatfi was expressly 
devised, the chtldrea of the daughter were int«ifdedi 
hee» V. Moi- Again ; a testator devised' to his sou, H. J., for life ; with 
Uf, I Too. remainder to his-lewful issue, and their respecdve Iteirs, in 
&ColI, 9S9. such shares and proportions, and sbbject to stkch charges as 
H. J. ahobld appoint ; but, io case H. J. should tiet marry 
' and have issue who_shoald attain SI, tben to his son O., in 
fbe. ' Irwas held, that H. J. took ail estate for life'; ^ilh 
remainder to his children, as tenanis in common in fee. 
AJdersoh, B.,in delivering the judgment of this Confrt, said 
"The word issue is-used in dinerent aenses; either as in- 
chiding all desciendahts, in which ease it is of course a wosd 
' See fj 493-4. of limitation ; or, as confined to immediate descendants, or 
. some particular class of descendants living at a given time. 
Probably it will be found most frequently nsed io the former 
sense; aAd it therefore most^ fretjiiently has the effect of 
' gVring an«statfl tail to (he ancestor. It might even perhaps 
be conceded, that this wprimA fade its meaoing. . But (he 
[ 8M ] _, authorities clearly show, that whatever be the pritnA faeit 
meaning Of the word ** issue," it will yield to- the intention 
of the testator, to be coileeted from the will ; and ihaLitre- 
quires a much less demonarrative context to riiow such' in- 
' tention,than the technical expression' of heirs of the body 
woufd do." (1 Tou. & Coll. 60&.) " NoW, if issoe be taken 
as a word of limitation, the word " heirs" would be first re- 
strained to " heirs of the body," and th^ altogether rejected 
as unnecessary. The word " respective" could have no 
particular meaoing annexed to it; and the apparent inten- 
tion «f the testator to give H. J., on estate fdF me, and after- 
wards to distribute his property in shares amongst the issue, 
would.be frustrated.-" (/A. 610.) 
- - In aoother-case, A. devised residaary freehold, copyhold. 
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and leasehold estate, to faissouandfoardfitighters/aDd thsjr Curt^n r.. 
lawful issue tespectiTel^, in tail general, with benefit of snr- Ifeieltuid, 8 
vivorship to andamongst their issue respecUvely, as {ppants Beav. 149. 
in commoa;. provided always, that soch issue should not 
have a vested iniej-est until they attained 21, being sodb^v 
and being daughters, luitil they should attain that age,- or 
be .married; biit, during tbe minority of the said issue, the 
trustees' might, aflec the deaths of the testator'^ sou and 
daughters, apply the whole. <4 the .interest of the presump- 
tire share of each child, for his, her, or their maintenance, 
edncatioD, and.ad7ai)cemeHt,AQdla case his son ot daugh-. 
ters, or any or either of them, should die without leaving 
lawful issue, or with lawful, issue, and Booh .issue, bsing 
sons, should not attain 81, or, bjiug daughters^ should not 
attain (hat age. or be marriedt then, tha shares of. them so. 
dying to be'for-the benefit of. the survivors and Uieirjasue, 
in the same manner as fheir original shares.' Tbe Court of 
Exchequer (in unisoU- with the certificate- of the Court of 
Common ' Pleas, except as to the itccruing shares jof th« 
entirety,) eerti^, that the testatpr's children took estatea 
for their respective lives in the freehold and cc^yhold laDds> 
as tenants in ctHomon, with contingent remainders in. th^r 
Tespectire shares to their respective children, by purchasoT 
as lenaDts.in common, in tail, with cross remainders in tail 
between such children, in each. respective share ; with cross 
remainders over in die whole of each of such shares respec- { SSS J 
tively, on failure of all the children of any -son or daughter 
and theiri8sile,tQ'lh&saivivon or survivor of them, the tes^ 
tor's son and daughters, aud the children (^ such surviving 
son or daughter, in lik& manner as in the original share of - 
such son or .daughter ; and that the testator's son and daugh- . 
ters took corresponding . interests in the laaaeholds^ .-Lord ' 
Lansdalej M. R., confirnted the certificate of the C^urt of 
EzcQequer, adding, that tbe word "survivor** was- to be 
conslFued "otber." ■• -. ■. ' " 

And where a testator devised to his wife, for Kfp only iHoei. 
remainder to his daughters E. and SL, to be equally divided Gooper t. 
between them ; mx. the one motejy to .E. and her heirs fof ^^*' *■ ^' ' 
ever, and the other moiety to iV. -during the term of her natu- ^^■', 
lal life ; and, aftet her.decease, to the issue of her body law- ^ ^J^ 
fully begotteuy and their heirs for ever. S. had one child "^ j^ 
living at the time of the derise. Itwasbeld, thai the chiu ^ A 'g. 
dren of. 8. took a fee, as purchaiSers. . Lord Kenyon, C. J^, ^(^ ' ' 
in accordance with'L. C- J. Wijmot's observations in Soev. -p^f^ 155. 
Orew, S Wils. 3ii, said, that, in a will, isue is either a- ijoddingUn 
-word of purchase or of limitation, as will best asswer the ,. Si»e, X 
intention of the devisor, though in the case of a deed. It is g^i,, 324, 
universally taken as a word of purchase. Inthb case, the stated, 
prior devise ofthe first moiety to ttteoth^r daughter J?, and Feame, IS2. 
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on Due d. ber h^n for ever, showed tiAt the teatator latended to make 
.CMpery. a distinction betwe^ the tvo dangbt^n, by giTiny E. the 
ColUa. abaolnte pover 0¥er her moiety; and by restricting A to a 

life sstate, and aecnriug the estate te-her issue after her 

decease, 
m. Trusts . lil. Bat, in the case of ui-exeestoiy trust by 531 
executory, marriage articles, in fsvour of a person in aae, and ' 
created by ^{g jaaae, bis children' will take as pOEchasert, even m the 
marriage absence of any indication that ■ they shoatd ta^ by par- 
settleiBtnt. chase : because, they ere considered as purchasers for valua- 
See ^ 480, blft consideration ; and, in the 'case of an eTOcntory trust, 
<M.5, 706, the intent that the issue should take by parchase, can be 
J}^\ .effectuated without sacrificing the primary intent of admit- 

See § JS20< flng all the issue ; for, the conreyuooe to bo made ia pursu- 
***^- ance of the trust, can be so framed, that all.the desoeodants 

LS63 ] shaH take, before the estate can twert or go aver. ' So that 
B§09e. ^where it is agreed to limit lands in remainder to or for the 
issue-of the tenant fot life, a strict settlement will be directed 
to be made upon the first and other aons, in tail, remainder 
to the daaghters, &<}.(/) 
IV. Trusts IV. m In the case <rf an executory trust by will, S3« 

"«^^ in favour of a perton in ime, and^-hia issue, the 
cDMled Ijy children will' lake by pupcbaso, if, on the> whole, it appears 
™"- ■ -most probable that the testator intended them to take in that 

- . ni8nn6r.{m> 

y. Where y. "Where the liiratarion to the anorttor, Tiew- 533 

«ie two Unu- ^ by itself, wouW create a mere equitable -estate, - 
(S^h" *"** '*** Htnitation to the issue a legal estate; of, viae vend; 
Wal orhoth *^®''^<^^ wiU'take by purchase, in tire same manner as the 
Stable. ***''" °^' '*** 'x'dy, under similar ei«somBtancea.(fi) 
VI T^' VI. "And if the iaadecaBobt take by purchase,-- 5S3a 

theka " An. account (rf, the rale against perpetiiitias, the 

^, word issue will ba ooostrued a word of limitation, in cases 
by purchase ^*'®'*' ^°^ ^®' **** "^•» •' *oold be eoastniad a word of 
on account ' pu^hase, according te' the second of the foregoing rules in 
of the rule «ie present chapter. (o) 

against per- '~' ""^ — ■ : 

petuities. (I) Hart >. Middtthutal, 3 ^tk. 871 ; snd Bod v. Dod, Amb. 

See & 706. Rep. 874; asffatecl, Feame, 10»-^. 

(m) Lord Glenarckf v. Bomic, Caa. TeAip. TaU^ S H. ITS3; 
as stated) Fearae, 116— T. -- " 

(n) Bee Xogg v. Md^j-; J MmV. 6fi4 (as regards the devise of 
tbe lower Mark estate), slated § 705. See also^ 40t» «0. 
(o) See Xegg r. Mogg, 1 Mem. 054, a&ited % 70S.~ . 
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CHAPTER THE FOURTEENTH. 



roDRTH SXCSFTION »AOM THS FOtTBTB. CLASB^Or CORTIVr 
SERT BVKAIHDSES, UHDBH THB C¥ PRO SOCTBINK, 
WHERE RBA.L ISTATS MDETinD TO THB CBILBRBB OV 

AN UEfBORN CHILD. ' " 

534 'Whbbb ajestator deylae» an estate uil to a 
grandchild, by a child not yet born at the testator's 

death,'lo take by purch&se; and he appears to have in- 
tended that all the issue* of such dnbom chiJd should take, 
so far at least as the rules of descent will permit ; the Courts, 
though obliged to' sacrifiee his minor iptent that the grand- 
child, by such pob'orn: child, .should take by purchfige, 
because it is contrary to the rulei against' perpetuities, will See ^ 706, 
nevertheless, under the doctrine of apprdziniatton, or,.asitis 710, 
commonly railed,, the cy prea doctrine, give effect to. his See § i3/d. 
- paramount intent, that all the issue of the unborti child 
should.take, by giving an estate tail to snch utiborn chilc^ 
so as 40 enable the grandchild to take derivatively through ^ 

such unborn child, though it cannot be allowed to 

535 take iti the pahiculai' mode pointed oat by the 
testator.^ a] And ^in the caae of Pitt v.Jacluon, 

this construction was adopted, though, in that case, the 
grandchildren by the daughter were intended to take Con- . 
currently,(i) whicli was of Course Efssentiajly different from 
the devolution of the land undei the estate-tail, which the 
Court gave the daughter, under the doctrine of approxima- 
tion. 



(a) SeeButler'enote,Co.I^t.S7lb,(l)Vn.3. See sleo his Bote to Peanw 
301,. (g); andMcAoIv.JViicAo/, aw: BIftQ. 1189, as there cited.. 
{b) 2B.C.e,ftl. . . . ■ 
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CHAPTER THE FIFTEENTH. 

FIFTH BXCKPTIOR FROM THX FOUKTH CLASS OF CONTISOKHT 
BKH^AIiroKHS, UNDES THE CT PBBS SOCTBINE, IN THE 
CASE OF AH IHTSSDBD PEBPETUAI.- SUCCBSSIOH OF LIFE 
, _ , ^STATES. 

I. Perpetual 

rfo^^^*^ I. "^HKBE i testator altenjpW W create a perpe- 536 
b wvrf' "*"*' ™<'<^'°" of life esWes.'bv way of executory 
ezecuioFV •'"**< in faVour of unborn ctiildren, and more remote de- 
trust ID fo. 8cendanls, the cbildren, wbeQ born, will take es|ates tait,(a) 
vour'ofan- under the cy pr« doctrine or doctrine of approximation^in 
bom de- order that .the descendants of such unborn cbildren, may 
acendants. ^^^ deriratirely through such cbildren, as they cannot take 
See §.70e, independently by purchase, od accdudt of the rule against, 
710. perpetuities. 

W, Perpetual H- ^nd where ^ testator attempts to create a' 53Ga 
auGCBSsiiut of perpetual succession of life estates in farour of 
lilbjntatte in children in ease and more retpote descendanTs, the children 
Avour of wiir take estates tail under the cy pres diictrine, in order to 
children io elTectuate the apparent primary or paramount intent of ad- 
eue uid mitting all the more remote descendants to take derivatively 
mors remote througli the Children, as those among them who were Un- 
descendaais. born children of persons not in ««m, could not take inde^ 
See ^ 436. pentlently, by purchase, on acoount of tberule against per- 
See§TM, petuitieB. '' 

1^,' . ' A testator devised an estate to triistees, in trust to permit 
WoUenY. the devisor's six. children to receive one sixth part each of 
on^*^"*** the rents, diiring the tertiis of tKeir natural lives ; and, after 
2 Bing, 186. jf^gj^ pegpcjiiye deceases, then to permit all the children of 
[ 966 ] such of his sons or daughter SB dying to receive' the rents 
of such share or shares of him, he^, or them,6o dying; and 
' 80, in Hke taanner, from children to children ; and In case 
aiiy or either of his said children shoal^ die without leaving 
, issue, then, the rent^ belcfnging to such of his sons or daugh- 
ter should be received by the survivor or survivors. It was 
' held that the six children took estates tail ; because, (Best, 
: C. J,, said,) the testator went on to attempt that which Was 
impossible— to giv^ an estate for !ift to unborn grandchil- 
dren ; he is not allowed so.to advance towards the creattoa 
of a perpetuity : but the Court must do that which would 
approach nearest to his intentiona. But there were other 

(a) Sm Humber$ton v. Humbtritaa, 1 P. W. 38S, as stated, Fvktae, 608. 
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words (he added) which placed the matter. ODt of doubt} 
namely, the gift over on ^ilure of issiie. ^taervBtiom 

This decision, in order to be satis^ctoiyr must be referred ffoUmv 
simply to the principle above laid dowb. For, an estate for ^„i„u^' 
life tnt^ be given to an nnbom grandchild by a. chiJd in chc See ^711- 
atthelime; aiidthe-gift over on failure of issue waa not a 718. 
gift orer on an ifJdeSoite faitHie of issue. See ^ B5IM. 

- Id another case, « tester derived lands for the use of t^' Brooke y. 
.Oiree children, for their live^ f n equaV shares, and to the 7>(raer,2 
issue of their respective bodfesj for tbeur respeetive \ik oaly, Biog. New 
in equal shares for errer; and, in case of the death of any Cases, 4S2. 
or either of his said childreUt wilbout issiie, then,ia trust for 
the suTTivora or surWvor, in equal shares, for life only, or 
to their respectire iasiie^ ia equal sharei^for life only ; ahd, 
in case there should.' be only pne child then Uying, then, 
tipon tmst for snub only child, for life ouly.aitd forth'e issue 
of such ouly child, for life only, in equal shares; and, if but 
one issue of such child, then, to such .only child's issue, for 
life only^, and the .heir ofhisorher body.ror.erer; with a - 
limitation over, in easelhere ^oUld not be any lawful issue ^ 

of such child, or the child of sodi child. Esther child who 
^ould marry, was to have power to make a settlement, for 
the lives of the parties, and the lives of their issue, with 
remainder over in tail. By a codicil, he devised the same 
lands to his said three ehildreti, as tenants in common, for 
99 years, if his children -should 90 long live ; remaind^ to 
trnsteeB-,ta preserve coDtingent remainders; and' the uses 
ezprejssed in the will, as- far as the rules of law would par- { S67 1 
mil, we're to'be carried into perfect execution. The Court 
of Common Pleas certified, that the three children took 
estates for 99 yeai4, if they should so long live, as tenants 
in conitnon; repa'ainder to trustees to preserve- ^olingent 
wmaioders-t remainder to the three childreo, as tenants in 
common, in tail genefat) with cross remainders betVeeo 

them, in tail general. ' ' : . . ' 

BS$b III. But, where there is a single intent to create III. {limited 

a limited numbec only .of -life estates in succession, number of 
Dot wa/ranted by the rule against perpetuities} ah estate tail life eslatta. 
will, not be giFeo to any of the persons intended to take such 
life esutes. 

A testator gave an estate to his son F., during his natural Seimari v. 
life; and, after him, he gave it to his eldest jor atiy ether sou WiUoek, 5 
after him, during his natural life; and,'UF^er them, to as B*"t> S98. 
many of -bis descendants, issue male, as should ;be heirs of 
btS'or their bodies, down to the tenth generation, during 
their natural lives. It was held, that J", took for life only. 
Lord Ellenborough, C. J., observing, that in So6in»on v. 
Sobinaon, 1 Burr. 38; Doe t. JlppHn, 4 T. R. 83; Doe A. ■ 
Bean T. Haltty, 6 T.-R. 5, 'ez[H«S8ioiia were used denoting 
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an iptentioa (hat th« landfl Aoa}A eontinoe ia the chaeao- 

; danto of tba first taker as long as there were any, wilhoot 

specifying or marking what eslatea such descendaots shonld 

take. That this case, however, jvas not a caM of a porttea- 

tar and a general intent, but a case of a aiogte intent to create 

asuocesuonof estates not warranted by law. 

Observalloo The restrictive words ''down to tbs tenth generatiop," 

oaStaumrd plainly distinguish thiscase ,&oin the preceding, and nega- 

V. WiSoet. tive the axisleoee of any primary or paramount intent to 

admit all the deacendants. 



[3W3 . CHAPTER THE SIXTEENTH. 

. SIXTH KZCBPTIOIt TBOM TBE roOSTR OL4Sa OV OOMTlH- 
aSDT KBVAIKOBSa, OHDBR TBI C7- PaSS DO^TUHB, 
WHSai TK> WOltP SOS OK CHELD, OT. A VBVISS 'Ot AH 
SSTATE la SIMAIBDXB^ IS COHSTBITBD AS A WOap 0* 

I.tMITATljUI.' , 

Whsbb «' testator deviBes~m remainder to the vd- . JS37 

bom child of a prior taker, even though it'he.by 

the designation of eldest son, but. he appears-' to have in- 

tended that ell the issue (^ the prior taker should ioherit, so 

far as the rules of desert will permif, in such case, to give 

. See ^ 436. effect to the paramount intent of admitting all the issue, the 

prior taker will have an estate tail, and the description 

eldest son, child, be, will not he regarded as a daignatio 

peraonK,8a' pointing out a particular individual who is to 

~ ' take- by way of contingent^ remainder, but as as a ttomea 

See ^ 408-4, eoUectivumt and a word of limiiatioii. 

Dm d. (im- A- testator being seised in fee of freehold land, eod of 

nut V. GoT' ' copyhold intennized with it, and descendible to the youngest 

rody a Bar. son, devised the Ame in the following manner : As to my 

A Adol.87. woridly estate I dispose thereof as follows: I give to my 

nephew J. O. all ' my lauds, to have and to hold during hn 

natural life, and to his son, if he has one ; if not, to (he 

-■ cHest-soir of -my nephew, V.-G.,' daring bbrttattifal- life, -and- 

to bis son after him ; if not, to 4ie regular male heir of the 

O. family, as long as there is one of ihem in being ; and if 

iheystoiuld Ije all extinct, then to the regular lieir of my 

nephew T. FPa family. . By a codicil, stating, that hia 

nephew J. O. had then a son, he gave and bequeMbed to 

.him, after his, father's decease, all hia lands, both freehold 

and copyhold, and to hia eldest son, if he had one; but if he 

'tud up aaii,theD,tb the next eldest regular male heir of the 
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O. fimily, as long as then sbould beane in being. It was 

held that J. G.'s aoa, John, took an estate tail , Lord Tenter- [ 269 ] 

den, C. J., observing, that a^ it was plaiply not the intention 

of the testator . that the estate should go over io the next 

heir male of the O. family, white lasue male of 7ohn should 

remain, (he greatest chance of effectuating the general intent 

was to hold that John took an estate tail. The consequence 

of this coQstruction was, that the copyhold desceniied to the 

youngest son of John, instead of going to " the eldest," 

while the freehold would descend to the eldest. But His 

Lordship remarked that this was a mere consequence of 

law, and probably the testator never contemplated it, and 

pechaps never knew of the custom. 

Again; a testator devised his real estate to trustees and Z^oedVone* 
their heirs upon the following trusts : " to permit ray daugh- v. Daeiei, 4 
ler not only to receive the rents and profits to her own use, Bar. & Adol. 
or to sell or mortgage any part, if occasion requires ; but 43. 



also to settle en any husband she may take> the same, or 

Y part thereof, for life ' 
niy daughter have a dtild, I devise it to the itse of sui^ 



any part thereof, for life, should he survive her. But should 



chiM, £rom and after her decease, with a reasonable main- 
tenance for the education &c. of-such child in the meantime. 
-Should none of these cases happen, I give and devise my 
real estate, from and after my daughter's decease. Unto" 
&c It was held that the word child, since the daughtM' 
had DO child at the time, was not a designatio pertona, 
but comprehended a class ; and that the daughter took an 
estate tail ; because the testator had prefaced the %i& by 
words showing that he contemplated the possibility of the 
estate going-over (o the remainder-man, in the event only 
of the daughter dyin^ unmarried ; and. because t|)e won^ 
ititroducing the gift m remainder, "should none of these 
cases happen," showed an intent that the estate should only 
go over on failure of the issue of the daughter. 
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CHAPTER THE SEVENTEENTH. 

CASES or XV ESTATS' TAIL, BT IMFLICATIOS SUTPLT, 6b 
BOTB BT IHFLICAtIOK AKD BT ANALDAV Td THE BTILI 

SeaCh.XI[. ii^ SuELLEr's case, with a vuted xiuaisdek ovei, 

in REAL PBOPESTT, DISTIKQCISBEIT TKOM CASES Ot.A 

See § 15&* t-^Tt ESTATE, and a coirriiTOEirr kexaikdkb ovkx, 

199. EITHER WITS OK WITHOrT AN ALTXBITATIVK LIHtTA- 

See h 128- TION ; OB op a -LIFB estate, with A LltHTATIOIf OTSR 

138. or A spRiNQiNQ interest; or or A j^B, wrrtt a con- 

SGe§ 117> DiTioNAL limitation OTER. 

127a, U8. 

1S». - — "" 

SECTION THE FIRST. 

Suka /or ■determining wAetAer an Ind^mtt Failurt of 
.... Jstve it meant, or merely a Failure of Issue within a 

I. in devises certain Time, in Casta of a Limitation over on a 
oiiealestate, it -i r t 

before 1838; "^f '»« "^ ^'"^'■ 

the words I. It will be perceired, flom the cases siatad in 538 

" *'* without the fotlowiDg soclions, that, as regards real estate^ 
issue," " die no distinctioo exists between the words "die withont issoe," 
witl^out Imv- gnd " die without leaving issue," and " in de&ult," or " oo 
JfB'^JJ^i ^^failnre," and "for want of issuej" bQt that all tboaa er- 
*?( "b^V pTCBS'oiu, in devises made before the- year 18S8, are eoa- 
oT oa mil- ^hyokA to import of themselres, ao indefiiiiis feilnn (^ 

Stof'. "^^ 

sue" were ''* But, in the case of personal estate, bequeathed 539 

all held to befo™ the year 1838, while th« words "die wilb- 
import an in- '^"^ issue," of themselves, are construed to import va inde- 
deRnite finite failure of issue, 'the words " die without teaviDg 

failure of issue" are construed, in their natural and obvious sense, 
issue. of dying without Itaving issue living at the death of the 

See § 563. person the failure of whose issue is spoken of,(a) because, 
[ S7I 3 ^^ construing them to refer to an indefinite failure of issue, 

II. But in - would not benefit the issue, in the case of personal estate, 
bequests of by implication in favourof the parent, in the same manner 
persiwal es- as that canstruction would, in the case of real estate. And 
late, before this distinction between real and personal estate, as to the 

(a) AMnam v. UMekitaon, 3 P. W. 2S8; tUad v. SnOl, 2 Atk. 043; and 
hoM^ T. BUflBtr, 3 Atk. 3tt6 ; as stated, Fmme, 473. Goodtitte i. Peake 
v. Ptgien,'i D. and E. 730; Porter v. Bradley, 3D. and E. 143; and Soe 
d. Skter* Y.Jeferf, 7 D. and E. 56B; as stated, Feame, 474, note (>)■ 
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woR^ die "without leaving issue, is obeerved even where 1386, tbe 
both kinds of property are limited over in the same words, worda "die 

A testator devised real estate- to his eldest son S., and the wiihoatleav- 
beirs of his body ; and, in case of his death, without Iraving ^ '"^"^ ' 
issue of his body, theii over. The testator then bequeathed *'®" "^"^ 
the residue of his personal estate to S.; and he directed, that ^'""^'T' 
in case S. should die without issue of his body, the residue 5,tSx res- 
riiould ' also go over. Lord Manners, G., held, that the be- -^ ^ 
quest over of the residue was not too remote : for, by the consirued in 
. word "also" the testator had made the bequest over of the ,),m m^QQer. 
residue to depend on the same event on which he had before See h 969, 
limited his real estates, that is, on the death of the first laker j-^Jm t. 
without /eavi'n^ .Issue. And hence, on the authority of/rtrin 9B. 
Forth V, Chapman, the bequest was good, & B- 435. 

In another case, a testator devised freehold and leasehold Radford v. 
estates to >d. and B., as tenants in common, and the heirs of Sadford, I 
the body and bodies of the said •^. anA B-, as tenanls'in Keen, 46S. 
cotHmon; and if either of them should die without leaving 
issue, then, hiashare to the use of the survivor, and the heirs 
of his tody; and in case both of them should die without 
issue of his s>t their body or bodies, thep, to the ufle of C, 
for life, &c. Lord Langdate, M, R., held, that the limitation 
to iho survivor was good, on (he authority of Forth v. Cfiap- 
man; and that, by the word "issue,*' in the succeeding limi- .„ wk_„ 
talion, (he testator intended Such issue as were to take under . * j^ ■„ 
the prior limitation ; and that eonsequently the limitation ^^ ,^ issue 

over was not too remote. " . ' ' ' ". niale isimro- 
S40 III. Where property is devised to a person for dticed by 

'. life, and then to his " issue male and his heirs," r ^72 i 
and it is introduced by words of (;ontitjgency referring to the words of 
event-of riiere being any "issne male," and pn'mrf^^wifim- contingency, 

Siorting a condition precedent ; and there is a devise over in and the lioii- 
ee, in the exactly opposite event of the prior taker dyit^ tatkm over 
" without issue male ;" it is evidetit, from tbe form and tan- is an altema- 
gOftge of the limitations, that tiie words referring tOB failure live to take 
of iasoe mate, refer to - the non-existence of sons or a son ; efiest in tbe 
and that the devise to the issue male is a contingent remain- opposite 
der to the eldest or only son in fee ; and the devise<»ver is a event of 
concurrent contingent remainder, as regards the estate of the **'^™ ^ia^ 

fmot taker, and an alternative limitation, in regard to the S^*?'^^. 
imilatioa to the issue, to take effect meiely-as r substitute r^ |i7R.' 
for that limitation, in-the event of no son being bom, „.' 

This rut& is deduced from ^ the case of Loddington v. 
Kime, Where a testator devised to ^., for life, without im- 
peachment of waste ; and if he have Issue male, then, to 
such issue male and his heirs for ever ; and, if be die with- 
out iesne male, then, (o Bi aiid his beira for eveF,(A] 

(b) 1 Salk. 324; 1 Ld. Raym. 203 ; as stated, Feame, 225. 
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IV. Where IV. And * where property is derised to a person 541 
ibe devise is for life, and, sAer his death, to his children, equally, 

to the cbil- and their heirs ; with a limitation orer in case he should die 

dren of the without issue ; the words referring to a failure of his issue 

prior taker, ^efer to the event of his having no chUdren, so as to intro- 

^?p^ 1^' . ^^"^ *° alteroative limitation, instead of denoting an in- 

." ,.".' definite feilure of issue, so as to show that, by heirs of 

toti«i*ov»' **" children, the testator meant heirs of the body, uid thus 

in case he ■tt'odaca a remainder over after an estate tail in the cbU- 

sboulddie **""•(«) 
witboat issue, which is an alternative. 

V. Where V. But ' where property is devised to a person 543 
the devise is for life, and then to his issue and their heirs, and 

to the issue the issue would take by purchase under the second rule in 
of the prior the thirteenth chapter, if there were no devise over ; and 
taker, aad there is a devise over in case the prior taker should die 
[ S73 ] without issue, or all such issue should die_wiihout issue ; it 
their heirs ; is evident that the words referring to the prior taker's dying 
with a limi-- vilhont issue refer to his dying without children ; but that 
*'"'°'J°™'i^ the words providing for the event of all such issue dying 
*^H ^- wi^ou* issue, clearly show, that, by heirs of the issue, the 
"^Moi 'Gstator meant heirs of the body ; and conseijuently, that the 

wilhoa »■ children of the prior taker were intended to take an estate 
such "issue '**'' instead of an estate in fee.{rf) So that, in this case, there 
should die ^ ^ ^''^ estate, with a contingent remainder over in tail, fol- 
withoutia*' 'owed by a limitation which is to take effect either as an 
sue ' wjiich slteroalive, if there should be no children, or as a remainder 
is both an after an estate tail in the children, if there should be children, 
alleniBlive '^^^ there should afterwards be a failure of issue, 
and a remainder after sn estate tail. — See § 126, 159, 638-9. 
Vi. Words VI. Words referring to a &ilnre of "»wcA issuo,V 543 

referring to may either refer to an indefinite faihire of such 
a failure of issue in general or of issue male or female, or not to an in- 
tuek issne - definite failure, according to the degree- of comprehensive- 
|."y°5*.'^ n^ss of the antecedent expressions, lo which die testrictire 
indelinila words « m«* Lssoe" refer. For, 
ladureoriB- 

Bue, or not, according to the d^ree of com-' 
prebeDUvenessof tbe antecedentexpressions. 

1 Thev do *• '^ *^* antecedent exprassionB, to which the words 
whetBSuch ''such issue" refer, are sufficiently comprehensive to com- 
espi^ions P™* *'^ '*** ^'^^ *° general, or all the issue male-or female ; 
comprise all *hen, the words " such issue" refer to an indefinite failtue as 
the issue ge- much as the word issne when standing tuuestricted. . 
nerally or male or female. — See fj 670, 

(c) Goodrigkt d. Doekiiig v. Dunham, Dougl. Rep. 251, or Sd ed. 3114, as 
s!ated, Feorne, 375, ' ' 

(if) Doe d. Barnard v. Reaion, cited 3 Wils. 244 ; and Feamc, 879. 
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3. But if the Mitecedeiit ezpreaions, to which the words 3. They do 
" such issue" refer, comprise some otriy of the issue io gene- not, where 
ral or of the issue male or female ; theo, the words " such ■^c'' espres- 
issue" refer only to a failure of the particulaf issue before *""'■ ««"• 
spoken of. ""T ^I^ 

So ihat if land is devised to the sons, daughters, or chil- !""' *" '^ 
dren, in remainder, after a devise to their parent, and there '^™ ^"""^ 
is a limitation over, ill default, or on failure, or ibrwantof™ J*"™* 
auei issue, (he words ''in defonlt of such issue" &c., do not [ 374 j' 
refer to the issue generally of the prior taker, so as to raise g, female, 
an estate tail in him, by implicaiion, but solely, of course, to ^a where the 
the issue before described, that is, either solely to the sons, devise is to 
daughters, or children, or to tbem and their issue before des- the sons, 
oribed. Thus, dai^hters, 

or children, of the pnor taker, 

544 m ''Wbere the sons, daughters, or children, (l) Where 

would take the fee, irraspectively of the limitation tney would 
over in default of such issue, or a limitation of the same im-, take the fee, 
port; these words do not cut down the fee to an estate tail, the limifatiott 
but refer solely to the sons &c.,and the limitation over is an °'" "V i, 
altemalive, to lake effect in the event of no son, &o., being !*"'^ °' '^'^ 
born..f/> (See §123—136.) ir^'ai™ 

A testator having a daughler and grand-daughter, both ^^^ 
named S., devised to his grand-daughter /?., for life ; re- _ ' _. 
maindet' to trustees to preserve contingent remainders; re- fkeAh^''' 
mainder to the use of the issue of the body of S., in such g^g^^r, 
parts, shares, and proportions, manner and form, as S. should Sjlj 7 gart' 
appoint ; and, in default of appointment, to the use of all theg^i.* * 

ctiiidren of R. lawfully to be begotten, and their heirs, as 
tenants in common; and, in default of such issue, to the use 
of all the othet children of his daughter i?. to be begotten, 
and their heirs, as tenants in common; and, in default of 
euch issue, to the use of his own right heirs. R., the grand- 
daughter made no appointment. It was held that her only 
child took an estate in fee^ Lord Ellenborough, C. J., ob- 
serving, that the words " in default of such issue," referred 
Io the "children" of R., and not to their ^'heirs;" that the 
daughter might, under the words in such "mann^ and- 
form," have appointed in fee to all Or any of the children ; 
so that no argument could be drawn from the power of ap- 
pointment ; and that, in the case of Ivea v. Legge, the words 
were " in de&ult thereof," which might welt be referred to 
the word " heirs ;" and that the cgse of Lewis d. Ormond v, . 
Warttrs was not determined on the ground of die words 
•*for want of sach issue," being, in their ordinary and pro- [ 275 ] 
per sense, referable to the word " heirs," but on thu, that it 

(/) Dot d. CowAirhacK v. Perryn, 3 Duni. & Bast, 484 '; as stated, Fevne, 
87«. 
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•w*s dear the tetfator meant the first and other sons of his 
eldest son to take in succession. 
(2) Where (9) Where the 80ii8,daughtet8,or children, would 545 

-they would take estates for life, irrespecliTdy of the limitation 
take life SB- over " in default of such issue," or a limitation of the same 
intM, such import; these words d«ii«t raise an estate tail, by implica- 
licRitBlion (i^n i„ favour either of the parent, or of the sons, daughters, 
**'T? " "^ w ohildreu, but refer solely to the sons lie., themseWes ; and 
"* bl f *^" ""^ limitation over is both an iiltemative and a remainder, 
I*"! ■ ^ '^ m. . or, at least, it is a remainder, capable of takine effect either 
either a^ an ^^ ^^ alternaiive, m case there should ba nO' son bom, or as 
nitoFnatLa ^ remainder, on the decease of the sons &c., m the case may 
*™i be.- <See 5 128,159,668-8.) 

tnainder. ^ testator devised to his daughter JS., for life; remainder 

iroodriehti *"* ^^^ ^' ^"** other sons; and for want of such sons, to 
Ltovd V. ' ^^' daughters, equally, &c.; and, in default of such issue of 
Janet i -^'> ^^^'^t '^ ^^^ dAughter M., for life; remainder to her first 
Mao. & &"d other sons ; and, for want of such, to the daughters of 
Sel.88. J£, equally, &c.: and for want of all such issu^, to hisowu 

right heira E. had a daughter. It was held, that it ap- 
. . . peared from the uliimate limitation, that the words "in de- 
fault of such Issue," meant, if there should be po issue, or, 
being issue, if such issue should fail. 
Fatter v.' In another case, a testator devised to his nephew, T., for 

LordRom- life; remainder to trustees &c; remainder to all atid every 
Nfj)sll'EMt, (he BOB and sons of [he body of Tt, WTerally and lucces- 
£C4: sively; aiid, for default of such issue, the testator devised 

the estate to tliree other nephews in succession, and their 
sons respectively, in the same manner. T. had a, son. It 
was held, that the nephews and their sons took life estates. 
Hag V. Lord And so where a testator devised to ^., for life ; remeinder 
Covmtrt/, 3 u> trustees &c.; remainder to her first and other sons in tail 
D, Si E. 83. male ; and, in default of sucli issue, to the use of the daugh- 
ters of «?., lawfully isjsuing, as tenants in comaioD ; and in 
default of such issue, to his own right heirs. It was held 
that the only daughter of «2. took an estate for life only ; 
[ 276 ] Lord Kenyon, C. J., observing, that if the wonl" such" had 
not been introduced, the Court might perhaps have said, 
that as issue is "genus gentralisaimum," it should indude 
all the progeny; But tliat there the woid "such" was rola- 
- twe,aad restrained the words-which accompanied it. 
<3) Where (3) « Where the sons, daughlers, or children, 546 

they would would take estates tail, irrespectively of the irmita> 
lake estates jioa over " in default" of such issue, or of a limitation of 
tail, such li- the ^^^qq import; these words refer to the sons, daughters, 
mitMraaover q, children, and their issue before described and inheritable 
13 a remain- ^^^^^ ^^g entail : and the limitation over is both an altarna- 
-'' ??[* ^ tive and a remainder, or, at least, it is a remainder, capable 
effect either "'^ 'aking effect either as an alternative, in casethere shooM 
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be DO son &c. born, or as a remainder, on the death of the as an alter- 
Miia &c, and the extinction of issoe inheritable under rtie native or ■• 
enuB.(f) a retnainder. 

. A teatator dertsed to seven of his aisters, for iik,rittae^Zad!/0atn 
and share alike; and, after the decease of any of them, her v.J>oe, in 
^are to go to her first and other sons in tail; and,inde&ah Error, 6 D. 
of snch sons, to and amongst her danghters ftc It nras di £. ilZ. 
held, apon the wh<de will, that the daughters look an estate ^ 
tail, notwithstanding the mere birth of a son. • 

In another case, a testator devised to D. 0., his eldest son, Zeieh d. 
for life ; rentainder to trustees to preserve &c. ; remaiAder Ormond v. 
to the first Aod other sons of Z>. 0., and their tieirs; and, for Waurt, ft 
want of such issue, to^his second soa, J. 0., Sk., with' like ^9t> 3^- 
remainders to his first and other sons; and, for want of soch 
issue, to the testator's own right heirs. It was held, that 
the first and other sods of Z). 0. took estates tail in soo- 
cessioD) the. words "such issue," referring to the word 
"heirs." 

547 VII. Where the limitation orer.is on foilureofyjj^ Where 
issue generaltjrt but the testator, in another passage, ^^ \gg^ ^^ 

refers (O the same persons by the name of children, and referred to 
thereby explains, that by the word issue, he means children ; by the name 
of course it is the same as if the limitation over were ex- of children, 
pressly on feilure of children. and thereby 

exploiml to mean children. 
A testator gave his bank stock to trustees, in trust for F. [ 877 ] 
S. for life ; and his funded property to the same tjustees, in EllU y. Stf- 
trust for fy. R. J3., for life: and, from and after kis decease, hy, 7 Sim. 
then, upon trust (should (V. A E. have issue of his body 352. Sea 
lawfully begotten, whether male or female) to apply the in- a's" SAe/"- 
terest for the maintenance and education of Such issue, lill^'<'T' ■""^ 
21, and then, to transfer the capital to them. And he di- ^Z"^' ® 
reeled the trustees, after the decease of F. ff.,to pay the A'^-SS*; ■» 
dividends of his bank stock lo ff^: S. E., for life ; and, from S"^' 
and after his decease, to apply the dividends and capital for *'**™^» 
the benefit of the children or child of ff'. R. £., in such 
manner as he had directed respecting the funded property. 
And should W. R. E. die without issue male or female of 
his body lawfully begotten, then, in trust for Cerlaln other 
puiposes. 'Sir L. Shadwell, V. C, held, that the ultimate 
trust of the funded property and bank stock was not too re- 
mote, as the testator had himsejf interpreted Issue to mean 
"child or children." 

548 VIH. Wherelhewhole ofafundisgiren to the viILAVhere 
same persons, and the limitation over of one ibe inue are 

moiety ifl explained, in the manner menliotied in the last so refened to 

(g) But see Ktate v. Pitmock, cited 3 Dum. ^ East, 496 ; and 8 Fearoe, 

379, emtra. 
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ia ibe UmiUi- proposition, to be int«Dd«d to take effect ou failnre of cliil- 
tiaa ofofM dreD, instead of an iadefinite failure of issue, bai the Hmita- 
moiety, but (ion over of the other moiety, on failure of issue of the prior 
not in [be li> take?) or on his decease without issue, is not so explaiued ; 
mitatioa of the limitatioQ over of the latter, it seems, will (except in 
Booiber f;^^^^ governed by the stat. 1 Vict, c »6, s. S9) be construed 
Sm^s'ms *** intended to take effect on an indefUiite failure of issue, 
5 oo». though there may appear to be no reason for supposing but 
that both moieties were intended to go over in the same 
event 
€!arter v. A testator gave the undisposed of income of his personal 

itflKaU, 3 estate, and the rents of his real and leasehold estates, to his 
Beav. S61. daughter, for life; and, alter the decease of his wife and 
daughter, he gave the lesidae of his real and personal estate 
to trustees, opon trust to sell, and pay one moiety of the 
produce to the issue of bis daughter, equally between (hem, 
to be paid at 21; and if only one child, then to such one 
[ S78 ] child; and, in default of such issue, he gave the said moiety 
tinto and amongst all his nephews and nieces who should 
be living at the decease of his daughter. And, as to the 
other moiety, after the decease of his wife and his daughter, 
without issue, the testator gave the same to his trustees, in 
trust as therein mentioned. Lord Langdale, M. R., held 
that the gift over of the first moiety was not too remote, as 
the use which the testator had made of the words " only one 
child," and "such only child," showed, that, by tlie word 
"issue " in this clause, he meant " children;" and that con- 
struction iras strengthened by other expressions. But His 
Lordship held, that the gift over of the other moiety was 
too remote : for, as the testator had made a distinct gift to 
the issue, and had explained "issue" to mean children in 
the first clause ; whereas he had done neither in the second; 
the Court could not, upon any safe principles, imply the 
giil to issue or children, where it was omitted, or give to 
the word issue the meaning of "children," without an ex- 
planatory context, or any reference to a prior limitation. 
Krkpairick In a case, however, where a testator gave to each of his 
V. Kirk- two illegitimate sons, a sum of money; but, in the event of 
PBtndt, IS the death of either of them, before SI, and witho'ut issue, 
Ve«. 479. his share to go to the survivor; but, in the event of both 
dying without issue, then over ; Lord Erskine, C, held, that 
the ultimate limitation was not too remote : for, on the au- 
See ^ 649, thority of Sheppard v. Leasingkam, Amb. 122, and other 
'^3* cases, if a preceding limitation over is made to depend on a 

dying without leaving issue living at the death of the person 
dying, the same constiuction is to be given to the words 
"dying without issue" generally, on which a subsequent 
limitation is made to depend, the intention appearing the 
same, though the limitations are differently expressed for the 
sake of brevity. 
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£49 IX. Whew property is *tloTJ8ed(A) or -'b«- n. Where 

qneathedft) to a person indefioitelF' or otherwise, [.279 1 
with a limitation over, if he dies uoder a certain age without propertj 
issue ; the words i,mporting a dying without isst)e, evidently jg imiited 
refer lo afailure of issue, at bis death, instead of denoting over on 
an iodefioitB failure of issue. . ' ' . . daath undei 

1 a certain age, witboitt iaau& 

' A testatrix derised'to her gra'nd-chlldren, as tehntts io Toovey^. 
comiBon; but, in case of the death of eitiier of then^ijoder BautU, 10 
age, and without leaviifg issue, then over. It was held that E^> ISO* 
the testatrix could not' have contemplated an indefiailie 
failure ef issue at any remote period ; because, she only 
looked to a period while her grandchildren were under age. 
And that, on the authority of Fngmorten y. Holt/day, ' ■ ' 

3 Burr. 1618, and Doe v. Cundall, 9 East, 400, the grand- 
chitdreAtoOk the fee; with executory devises over, if any of 
them died under 81, and without leaving lawful issue living 

at the time of their respective deaths. 
350 • ^ X. We hare already seenihat whete a testator X, Where a 

devises over an estate in case the prior taker should ^wt" o'w 
diettndera cettaih age, or without issue, or in case he should '",*?'.*•* 
die within any other iimited' period, or withtfut tssue ;■ the ^^7*"^"'''* 
word or is.construed tinrf, m> that the faitme of issue is held **^ ^^^,* 
to be a faUure of issue living at his death. <f 835—8400 S^T^ 

. or it cOBStnied aiid. 
SSI XI. And *lhe tvords importing a feilure" of XI. Whore a 

issue, are construed to refer to a failure of issue at^deviae over , 
"death, where the devise over is in ctise the prior takey shoaM is on tbo ,. 
not live to attain a certain age, or should live to attain such P"or taker's 
age, and should afterwards die without issua(*) These death unde» 
.words donotdeijotB an indefinite failure of , issue so as tp*"*™?*^ 
raise ah estate tail by implicatiMi ; because, there is no ap- ^^,^1^!L, 
[(arent intentioa that the issue should take in the ^^«i*<*^ de^hij^ . 

his having issue, hut dying under 21. ^^ j^^^^ 

65a > XU- Andwherepropertyisdevisedto.a person YTT wfam« 

and hi^ heirs, with a devise over if he should. die adoriseorer 
wilhQiit leaving issue, or having sijch issue, such issue should jg jq th^ 
die. under SI, withotUis8uejitwillappe8r,&omthe.ninthof r ggg -1 
the fotegoing rulos, that the failure of issue which is meant, q^qq^ ^f . "* 
is a^ihire of issueofthechildren of the prior laker, at the jjeatb wiib- 
dje^th of sueh cbHf^n, under age; so that the litpitation out leaving 
over, instead of being a remainder after an estats tail, or an imuejorhav- 
executdry limitation void for remoteness, is good as aingsuch 

(Jl) 7%n*j(ou(d.&ia»v.£l«iiiy,l Wils.270; aBBtated,F)MnfS,401,470. 
(t> See Kirkpalriek v. KirkpatrUk, 13 Vea. 476 ; 8talcd^548. 
(t) Gbmer v, Monekton, 8 Kng. 15, as cited, 3 Jannan's Powell on Dev. $73. 
Voi_ U.— S9 
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iMuc,of such conditional limitation, by way of exacntory devise, to take 
issue dying effect, at the furthest, withta a life in beiof and 21 yean 
voAot- ft c«r- from the death of the testator, 
tain age without issue. — See § 118-9, 706. 

Bttushtrvft A testator devised an estate to JI. and his heirs, ftx., fbr 
li- Broome, ever; and, if he should die withottt having settled or disponed 
4 D. & B. of k, or without leaving issue of his body, or having ssch 
441. issue, stich issue should die under SI wi^nt issue, and hia 

BOQ W. sttould then be dead, without issue; tlien, over. 
Lord KenyoH, C. J., 8aid,'Uiat he should have thought it 
' extremely clear' that the limitation over might hare takea 
effect as an executory devise.- 
XIII. Where XIII. If ' personal estate is given to two or 553 

a bequest more persons for life, with a limitation over to the 
over it todte survivor or si^rvivors, (simply^ without adding the words, 
' aurvivor, ezecutors,admimstrator8, and assigns,} in case of the death, 
vitfaout of aoy or either of such, persons without isaQe ; the pre^ump- 

wordsoTIi* tion,j[frimdyaci>, is, that the word flUrvivors is used iu the 
■>>>t*tioa> plain and obvious sense, es meaning such of those persons 
as should be living when any >oC them happened to die, and 
not as simply equivalent to the word " others;" ajid that the 
testator dul not not refer to an iodegnite f^ors of issue ; 
but that be referred to the dying of jmy of them without 
issue living at their death.(/) 
XIV Where ^I^' ^^^ "wbera the words executors or ad- - 555 
a bequest ministralors, are added to the word aurvivor, that 
«*wts to ' '"^'^^ furnishes no such presomptioa that a u^ure of isstie 
the tumvor, at <iMth was c<«iteaiplated.(m) 
. with words of timitolioii. ' 

r £81 3 A testator charged his real estate with tWo legacies, in 

. AfoMfy v. favour of E. P. and V. P. ; and, in case E. P. or f^. P. 

"Hudion, 2 sheutd die without issue, then, the whole of the two legacies 

Heriv, 130. was to be paid to the iBurvivOr, his or her executors, adoiia- 

istrators, or assigns^ B. P. died without issue, in the tes-. 

tator'a lifetime. Sir W. Grant, M. R., held, (hat the bequest 

over was too remote ; and therefore, that the legacy had 

' ' lapsed. His Honour observed, that a'beqnest to .4., aAsr 

. the death of B., did not iitiport that ^. must himself .live to 

receive the legacy, but that (he interest Vf^ted at the death 

of the testator, and was transmissible to vj.'s representatives, 

who would t&ke whenever B. died; and that, for a similar 

reason, a bequest to A, in case. A should die without issue, 

was void for remoteness.' That it was otherwise, however, 

(t) Ttaatlagk V. Rnnilagh, 3 M. & K. 441. See'also Miuttg y. Hud»<m, 
9 Meriv. 130, stated § 556. Hughea v. Saj/fr, 1 P. W. 894 ; as sUled Fearte, 

. (m) But see -Niekoli t. iSJUniier, Cbanc. Free. 528 ; as staled, Fcame, 473. 
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with It beqneat over to the svrrivor of two persons; for, 
there, primd Jbcie, it woald be presatBed -that the survivor ^ 

was msaBt personalif to enjoy the legacy.- But (hat the 
addition of the words ezecntors, &c. excluded that presamp- -^y Wherti 

558 ■ XV". "Where a testator beqoeathed peraoOal ^'^■^ , 
estate to his two daughters, apd directed, that upon 1^^,^^^ - 

the dnnise of either of them, without issue, the share of her ^,}th a iimi- 
so dying shoidd.go to her dstw, without adding the words, tation aver, ' 
and to her executors, &c. ; the hmitation over wa^ construed on the ikarh 
as if it were a litnitatiotr to the ^' survivor ;"(n) because the bfooe with- 
dying of one without issue, seemed to mean a dying with- oat isaue, to 

out issue in the lifetime of the other. her siater. . 

557 XVI. "Where ahe words introducing a limita- XVI. Wliera 

tion over of pergonal estate, put the cas^ of the it is directed 
prior taker's dying without issue inde6nitely, but the testa- that property 
tor in limiting it over, adds that then after his (the prior shall go ovw- 
taker's] decease, the property t^all go over; in such case the sfler the - 
&i]ure of the issue is construed to he a failure of issue at the P'^' taker's 
prior toker'irdecease.(o) ' decease. 

XVII. » And it has been held, that where a testator da- [ 288 ] 
vises to a person for life, and no u>nger, and-afler his decease XVlI.Wbere 
to such of that person's issue as he should by will appoint; " '"?^t««» 
and in case he should die without issue, then over, ttje fail- '^'fj'^^ 
ure of issue which is meant, is a failure of issue at his death ; i-nf^^* 
because, it is to be intended such issue as he should or migiit ^^ ^^-^^ 
appoint to.(^) , prior taker's 

559 ■ Xyill. Where land is devised to a person and ^g^ ^ j^ 

bis heirs, with a limitation over on failure of issue, q),aii appoint 
and all the ulterior limitations dependent upon the failure of to. 
issue, are for life only; the failure of issue is construed to xvin 
mean a failure of issue at the death of the prior taker, the Where all. 
person whose issue is spoken of; because it is hot likely, in the ullerior 
such case, that the testator was contemplating an indefinite iimiiatioos 
failure of issue, as that toight, and most probably would not are hi life 
happ^ nntil very many years after die death of the objects only. 
of the ulterior limitations. But it is otherwise where some 
only of the ulterior limitations are for life. 

In Sarhw v. Salter, Sir W. Grant, M. R., said, "Where BaHow v. 
nothing but a life interest is given over, the failure of 'issue Salter, 17 
must neceesarilybe intended a failure within the compass ^•*^* 
of that life. 'But where the entire interest is given over, the See also Dm 
mere circumstance that one taker is confined to a life interest, ^/"^"T^ 
furnishes no indication of an intention to make the whole *™^ O r" 

(*} JlfaclHiinoii v. Ptaeh, 3 Keen, S66. But see Grem v. Rod, Fitz^^bb. 98 ; 
as stated, Feame, 461. And see Feame, 483. 
■ (o) Pinburf T. EOin, 1 P. W. 668 ; as stated, Feame, 473. 
(P) Target r. Gma, 1 P. W. 432; as stated, Feame, 472. 
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■Uled fj 569. bequeat depeDdoo the ex«teoc« of that person at )he tnn 
And we ' ^t^" *^^ event happens on which ihe limiUttion orer it to 
Penrne 488- *''^^ effect" ' And this latter point was dteided hj thmaaaim 
g ' - learned Judge in the ease of Bodtm r. Cktrke, 
Bothm. T. Clarkt, 9 \e». B80. 

Xnt Where XIX. 'The same construclion is adopted, where, 580 

tire devise on failure of issue, the property is devised in trust 
over b for for payment of debtstj); because, it could not be supposed 
payiAent of that the testator would provide for the payment of debts, oh 
r X8? 3 an indefinite failure of issne, which might Dot happen for 
debts. two or three hundred years. 

XX. Where , XX. Where property is devised to a person and 581 

the eatate is his heirs, with a hmitation over of the same on 
subject to failure of his issue, snbject to the payment of a sum of 
the payment money, to be disposed of by his will ; such bilure of issue 
ofa flttm to is copstrued to be a iailure of issue at his death. 
be disposed ^ testatrix devised to M. H. and her heirs for 'ever ; and, 
othj^ifi jQ case Af. 'fl^ should die, and leave no child or children, 
wiM ofuM (hep, she devised to J. B. and her heirs for ever, paying 
pnor taker, iqqo/. to the executors of M. H., or to such persoa as she 
^''wu^*** diould by will direct. It was held that " child or children," 
^'b A^^* ™«ant'issue} but yet that M. H. took a fee, with an execu- 
AIH 71^ **"y devise" over, which was not too .remote ; for Ihe pay- 
Aid. 713. naent being a personal provision, and to be made to a person 
or persons appointed by M. H., the event contemplated 
seemed to be a failure of issue at M. Ws death, and not an 
indefinite failure at any remote period. 
Dot i.Sing ' In another case, a testator having an only sop, and also a 
T. f^^, 9 ' daughter who had several children, devised to bis son, fV. 
Bar. & Aid. F., and his heirs for ever, all his lands &c ; and, if fP". F, 
946. should have no children, child, or issue, the estate was, on 

the decease of W. F^ to become the property of' the heir at 
few, subject to such legacies as W. F. aright leave by will 
to any of the younger branches of the family. It was held, 
that W. F, took a £ee, with an executory devise over, in the 
event of his dying without leaving any children living at 
.his decease ; because, the testator spoke of the estate going 
oyer '^on the decease of fT. F.; and it would have been 
necessary to have given lim the power of charging the 
estate with legacies, if the will had given him an estate tail, 
, , with the reversion ia fee to hiin as heir at law. " 

XXI. -When XXI. Where limitations in tail do not extend to ' ' 562 
a tann for aU the descendants of a devisee, and a term created 
rainag lega- for the sole purpose of raising legacies, is limited in default 
ctesistimiied of sifch issne as are incladed in those limitations, bat fite 

(f) See Frenck v. Cadda, 6 Bk. Par. Ck. 69 ; aad^Veffii^im v. WOiUig- 

ton, « Burr. 2166; as staled, Aame Me, note <&.> - . 
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l^aeiwftreiiot ^ren tillafailare of issue geaerally*, it will oa tbeexpi- 
be pieiiuned,ltiat Uia legacies were totentje^ to be given on [ S94' J 
tbeaama evepfcoa vrhitih the term is to arise; and that the ration of an 
fiiilare of itiae on which the l^^ies are gireo, reiiers to estaie tail, 
the fiiirufe of mch issue as are inheritable uqder the prior ^"^ *^ '^' 
limttationo. cie« are hold 

A testatrix, having- an abaoluti power of appointment "* ''f^^*" 
over the reversion in fee simple of cerlain lands, devised the °° '^ ■*'"* 
reversion to ji. for life ; remainder tOtS.'a first and other ^™ ' 
sons, in tail rqale; remainder to ^.'s daughter, in fail gene- j'^'X' 
ral; with cross TemainderB between them in Jail j with re- ~if^^' 
mainder, in default of alt Such issue, to trustees, for the term ^'^^fio 
of 1000 years, to raise and pay sijch legacies as she should " ' ' 
' ^reafter give. Aitd, ia a subsequent part of the wiH, she . , 

bequeadiecT, from and after the decease and failure of issue 
of ■4.* certain l^acies, tiie better setnire the paymettt of 
which, the cbvged them ontherereraionahe hadbeforede^ 
vised. Id this case, there was no limitation to cai^y the jutat« 
to the female issqs of the spna; and, altbotigh the term 
was limited " in default of all ntek issue," that is, such issue 
HI were inherUable under the prior limitations, yet (he toga- 
cie) werenot given ^ afi«r "the fiuhire -of issue of J9J' 
geaerolly; and, a« there might ba ftsiaie issoe of the soin, - 
the bequest mi^t not be capable of taking effect until aome 
tiaia utei .foDoie of the issue inheritable onder the {muof 
limitations ; so that,- in &ct, the bequest appeared to depend ' 
^upon an indefinite failure, of issue of A, aosupportcHJ by 
any.ezpresB limitations oo-ext«Hive with the. existence of 
the issue Of >?., and consequently seemed lo be void, ai 
being too remote. .But Sir John Ldiohiy.C.,beldj thattba 
le^iffl .were well chained. And this decisran was affinned 

by Lord EJdon. .;'■'" 

663 ' XXII. Certain words which, in' a will made be* XS.I1. En- 

fore 1S38, imported, or were construed to import, actibeDt of 
.an indefinite feilure of issue, will liow, when they occur in siaL l Vict.' 
a will made Mnce the beginning of that year, be construed c 36, a. 39. 
to mean a failure of issue at or befbre flie death of the per- - 
. son whose issue, is r^erred to. For, by the stat. 1 Vict, c. 
86,'9. S9,it is enacted, "that in any devise or beqdest of real ; 
or personal estate, the words 'die without iasue,' or 'die 
without leaving issue,' or f^havo no issue,' ot any othet [ S85 } 
Torda whidi liiayimport either A want or faihire of issue o( 
any person in his lifetime, or at the time of his death, or an 
indennite &ilore of his issue, shall be cpnstrned t[> mean a 
want or failure of isroe in the lifetftne or al the time of the • 
4eath of aoeh person;; and not an indefinite ..failure of hie 
issue, unless a contrary intention shell appear by the will, 
by reason of suoh person having a prior estate tail, or of a. 
preoBding gift, beii^, without any implfoation Atiaing ftotn " ■ 
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such words, a limitatioo of an estate tail to mxh person or 
isBuOf or otherwise : Provided, thst this ActshaU not extend 
lo cases where such words as aforesaid import if no issoe 
described in a preceding gift shall be boni, or.if there shall 
be no issue who shall lire to attain the' age, or otherwise 
answer the description required for obtaining arested estate, 
bjr a precediDg giA to such issue." 

SECTION THE SECOND. 

Casa qf a Limitation over on an fmleJinUe Failun' 
qf Xante qf a Prior Taker, trhefe th^re ia so Expreta . 
Devise to his Isave. 

. ' WHBaa a -testator, after devising red-estate to 564 

(Hie person, without any express devise to the issue 
of such person, makes a devise tfrer- to another on an indefi- 
nite failure of issue male or'female, or iss^e in general, 
of the prior taker; in socb ease, the prior taker has an 
estate (ail by implication, urith a remainder over to the other 
person. 

This construction is adopted in order to effectoate 5fi4a 
the indirectly declared intent that the estate should 

[k not go over iill an indefinite f^ure of issue male or female, 
or issue in general, of the prior taker. 
For, as in the -oases comprised in the thirteenth 584b 

)> dtapter, so also in those falling witbin the scope of 
' the present chapter, where there is a limtt^ido over on an 
inde&nite failure of the issue ofaprior taker, tberaaregene- 

* ralty tvro co-extsttoff yet inconsistent intents, of the same 
kind as those which exist in the cases treated of in the thir- 
teenth chapter; the one of which, oamely, the secondary or 
ininor intent, is sacrificed, in order to give effect to the 
other, namely, the primary or paramount Istbnt. (See § 

„««>-«•)■ , ' 

h IB sacrificed to the Ibnner^ 

i- This priniaiy or paramount, intent, in the :eases. 5S4o 

- treated of in' die present chapter, is expressed or 

- necessarily io^lied' in the limitation bver on ani indefinite 
i- failure of issue of the prior taker, which amounts to a decla- 
ration of an intent that the estate should not' go oVer from 
the prior taker or takers, till an indefinite foihire of issue of 
the person whose failure of issue ia spoken of. 

.This construction is adppted, as well where the , 264d 
pnor' limitation i^ in words which would pass a 
fee^ u where it is indefioitei or expressly for lifeT 
For, where the prior limitation is to the ancestor . . fiflS 

- and his heirs, it is only necessary to interpret heirs 

h to mean heirs of the body, disr^rding ws word assigos as 
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mere m^IOMge, vbore it ia added. Where Uie or iiuMnite, 
SM prior liniitation is indefinite, the misiDg an estate or ibr liA, 

taU by implicatioDj virtually supplies the want of 
' . words of UmitatioiT, in the devise to the ancestor. See ^ 404. 
A6t And where the prior limiutioo is expressly for life, 

the raiaiiig an estate tail by implicalion, merely 
.stDOunts at most to a sacrifice. of a secondary or minor 

intent for the purpose of effectuating the primary or 
568 paramount intent of the testator. . And, in all I hese 

cases, it gives effect to the general rule, that aSee§19&9, 
liaulation shall, if possible, be construed as a remainder, 
rather than as an executory devise. And it prevents the 
iniention of the testator from being entirely frustrated : for, See ( il7> 
if the limitation over were construed ao executory devise, 137a, 14JS- 
whether it ^were a limitation of a springing interest .or a l^^i "^^i 
conditional litnUation, it. would be void for remoteness: and '^^*' 
ttie maxim is, Ut magia vaiedt quam pertal. . 

A testator devised the rents and profiu of bii freehold ckipmnn J. 
and leasehtrid estate to his executors, until his daiighlers SeheUt'r.' 
should attain 21, in trust to improve the same, for the adr Seholu, 3 
vantage and education of his daughters { and, as to the &ee- Cbkty, 643. 
hold and iofaeritwica, be devised the same to his daughters 
vben and as they should attain SI, equally between them, 
imd their heifs, as-tenants in common,: providedthat if both 
bis'daugbters should die' withoitf lawful issue, then, over. 
It was held that the daughters took an estate tail. 
- And whefe. a testator^ devised to his nephew; but, if ha [ 287 ] 
■bouid die without mate heir, Uien, over; it was held ah Denfti. 
■ Mtate tail in the nephew by implication. - Slattr v. 

Agajn ; a testator, after Confirming his wife's settlement Slater, 6 D. 
of part of his estate, devised the rest (o his daughter and ^ ^ ^^■ 
(inly child, and her heirs; -and he devised that part settled Doe A. Xe- 
oa bis wife, to Ms daughter, after the death ofiiis wife ; mU« v.- ilt> 
and, in case bts daughter dwnld die without issne,,he gave txrt, 7.D. 
ber a power o( appoioiment.over the whole ; and, for want * ^ *'*• 
oCsocb issue and appointment, then, the same should go to 
htiowi^ right beirs. It was held, that the daughter, took aa 
eaute tail. 

So where a testator devised a messuage t6 his son, /., his Doe d. SUi* 
heirs aod'assigns for ever; but. In case /. should die with- ▼. EUit, 
oat issuei then, he devised the same to the child whh which But, 383. 
bis wife was enmn/e, his or her heirs and assigns for ever. See also Roe 
II was argued th^t /. took a fee, determinable in the event v. JSoatt and 
•f hia dying without leaving issue, and the word " assigns," Smart, as 
and the wotd "then** were relied upon in support of that 'tated, 
eoostroction. But the Court held, that _/ louk an estate Fe«nie,47a, 
tail, according to Brta v. Smith, l Willes, and the cases b^^^ (')■ 
tbare cited. 

So where a testator devised to bia son and his right heirs Ttmijf A. 
for ever, a certain house 8ic., and also Dioe doses j whicb A^ v. 
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Apsr, 18 okwes, he thenby gaTS to hia son aad hit heifi Tot erer, 
Eut, ass, upon this condition only, tbttt ho shoold pay to his daagb- 
. ter'iail a you till she attained SI, and, after that age, pay 
,her 300^^ and, for delajilt of payiaent, she should entet 
ttnd enjoy die closes, to her and- her beits for ever; -and 
hi case hit son and daughter Bbonld both die without 
leaving anr child or issue, thek orel-. It was held, that 
the Bpn took aa estate tail, and the daughter an estate tail 
in remaindeTi with a remainder over; sodi being plamly 
the interiltonj and it being a tule, Ifaat if a devise over can 
take efiect as a remainder, it shall not be taken to ha an 
executory devise. 
AmiUyT.' ^ And where a testator devimd to his brother H. ~S., all 
/aiM«, 6 his real estates, subject to the several deviset.iD hia will 
Taunt. 363. afterwards mentions]. The testator then devised So 'hia 
brother's son, JS. S., the younger, a certain estate ; adding, 
at the conclusion of hia will, that in cas^ H. S. and H. 8. 
^ SfiS. ] the younger should happen to die, having no issue ofeither 
' of their bodies, then, ha devis^ all hii real estate to /. C. 
'■ jBndhis heirs. It was held, that the last clause cnt-dewn 
Vm estates of H. S- and H. S. the younger to estates- tail j 
and that H. S. the younger took an estate Uil, with re- 
mainder in tail toJS.S., remainder in fee to /. C 
Daiuefv. Sowhere a testator devtssd to his eldestSM, S. A, and 
OriJUhi, 4 his h^ for evOT, all hia manors Ac., and personal estate; 
Mau. & Sel. but, if S. D. should die, and leave no inue, then, be gave 
61. ^n his aforesaid meiioTs and estatea unto his son, IF. D., 

and his heirs; a^d^ if^be shoald die vithont issue, then, to 
his son, E. C. D.; and in the like ca«e, to bis son, O. S- 
IJ., and ittlike case to hii son,/. £.;.and, in foilli're tissue 
from him. ftc.- The Court of Ktug'e Beooh cerdfied, iiM 
• ■ R.S. took aa estate tail. 
DoeA. JMtt ■ And where a testator gave his -real estate, to his wife, for 
v-. Owem, 1 her life; and then, to be relinquished (o his son B. at her 
R4cAd. - decease. And he difected,'that if B. should die wilhoqt 
3i^- Hsne, that his real estate should so eqiuUyr between bis 

daughters, 3£ add &, for the life of Af.,«nd at her death, 
the whole to S. and her heirS. The testator also directed 
that if B. should survive his mother, he ^oold pay S.SI. 
■ within twelve months after his mother's deeeaae. It was 
eee'^66S. held, that B-. took an estate tail, with a-remaiader over. 
Bailey, J., observing, that if life estates only had been de- 
vised over, Soe ■v. Jefferv might \\Me appHcd, and the 
terms "die without issoe," might have been«anfinedto a 
' failure of issue at £.'s death,' that is, if no distinction were 
to be insisted upon betw«eti "dying without isase," and 
*< leaving no issue." But, in the present caae, the inheri- 
tance was given to AjSud would have passed, though M. 
■ haddiedin the lifetime of a' 
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'. Atut 80 where a testator derbMd lands to trastees and Doe i. On- 
(heir bein, irrtruat to apply tbe rents to the snaintebaiice ot dogan v. 
/, aMil she shoald aftaia tbe age of 2S, and afteriwarda is Awr'i ? 
Irut for /. ajid ber hein ; but^ In oase it shoutd faaf^wn that ^^- ^ ^ . 
/; should depart this life without learing isane, then be .d»r^^'' 
Tiaad tha laud* to f^, and D. in fee. There wbts direra ' 
tnute vhicb reDdered it neceasary that the tftMlce* iiiotlld 
take the legal estate in fee. And the Court hrid, that /., [ 289 ] 
who died uoder gfi, after sufieriiig a recoTery, M-wbieb tbe 
triisteesdidiiot joiti, tooka vested equitable estate tail; and 
that fn and D. took equitable remainders; andihat snch 
equitable rflmainders were baned by the equitable recovery 
suffered by /. . ~ 

. And again, where a testator devised lands to his eon, J., MachtU v, 
for life ; but if J, shoold die without issue, not leaving any fFeediiig, S 
childieD, then, be dueeted that the lands abouM be sold, and 9im. 4. 
tbe prooeeds divided amoogst his three other sotis ( and if ' . 
any of them abould die before V., Ihen^ that their shares - ' 
shoold be divided aqlong their chiltken. Sir L. Shadwell, 
V. C, held, that J. look aa estate tail, observing, that it is a 
settled p<»nt, that whelher an estate be given in fee, or for 
life, or generally without any particular limit as lo its dnra- 
tion, if it be followed by a devise over in case of the devisee 
dying trilhotil iistie, tbe devisee will take' an estate tail. - 

SECTION THE THIRD. 

Casef qf a Limiiation over on an Indefinile Failure qf 
Issue of a Prior Taker, where there is an Express De- 
vise to his Issue, eo nomine. 
569 . I. Wbxbb there is an express devise to the I, Where the 

issue in general, or iasna male or female, to noim'ne, anoestor 
interposed between the prior devise to tbe ancestor andlha l^ies an es- 
subsequent devise over on an indefinite failure of his isiue la(« tail in 
in general or issue of tha given description; and the word possessioD. 
issue, in the ' intermediate devise, would, according to the 
first rule in the thirteenth chapter, be construed a word erf - 
timitatioD, if there were no such devise over; of cqurse the 
addition of such deyise over does not prevent the word issue 
from being construed as a jrord of liniitatioa, bqt operates 
in aid of that construction ; so that ttie ancestor taices an 
estate tail in possession, as well uqder the first rule in the 
thirteenth chapter, by analogy to -the Rule in Shelley's 
Case, and under .the ej/ prea doctrine, as by implication 
arising from the dev^ over on .an indefinite feilure of his 
issue. , . FrankHny- 

A testatrix devised an estate to ber grandson and tbe /^, e Mad. 
issue of his body, and to tbe heirs of siwh issue for ever ; 358. 
but, if ber said grandson shoald die without, laaving any' [ 3IM> ] 
Vol. J 1.— 30 
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issiifl of his body, then, she devised the estate to her Bephew 
and his heirs for ever. The grandsoD insisted that he took 
an estate tail ; but the defendant contended, that the words 
"leaving issue," vere to be construed as leavihg isme 
* liviug at his death. Sir John Leach, V. C.^held, that "leav- 

8ee ^ 6S9'9, ing issue," as applied to real estate, imported a general 
failure of issue, and bronght the case vithin the au^orities 
cited by the plaintiff, and thai the whole will might be re- 
conciled by construing ihe words "heirs of such issue," as 
' beirs of the body. 
Murthwaite hi another case, a testator devised to his three nieces, 
y. Barnard, equally to be divided between them, share and share alike, 
2 Bred. & for the term of their respective lives; and, after their de- 
Biog. 623. cease, he desired, that the l&wful issae of them and each 
S. C. nom. of themshonld have his or her mother's share for life, in 
MvTthKaite ui^g manner; and that, if either of hiaoiece» should die in 
^' 9^" *''* 'i*®''™^ °^ 'he others or other of them, without iasiie, 
&C 35B *^*' ^^^ share should be shared by the sorrivors, for (heir 
'^' * lives, and afterwards by their issue. And, if all his nieces, 
save one, shoilld die without issue, then, he declared his 
will to be, that such surviving niece should have the whole, 
for the term of her life; and, from and after her decease, 
that her issue should have the whole, to hold the freehold 
part to theiQi their heirs and assigns, as tenants in common, 
and, if but one, to SHcb only one, his or her heirs and as- 
signs. And if all his nieces should die without issue, then 
over. Tl^e Court of Common Pleas certified, that the nieces 
took estates for life, with cross remaindens between them, 
for life, in the event of one or two of them dying without 
issue; and that Q. B., son of oiie of the neices, took an 
estate tail in remainder in his brother's third part, subject to 
be devested in part by the birth of otl^r children of his 
' mother ; and that he would have an estate tail, in the whole, 
' in the event of his being the only issue of the three nieces 
living at the death of the survivor of them, no other issue 
'having been bom. Bat the Court of King's Bench certified, 
that the nieces took estates tail. 
It is iroma- ^'^ the case supposed in the preceding rule, it is 570 

terial, inihe imtnaterial whether the expression, in the devise 
r 291 1 over,is, "issue,'* indefinitely, or-" such issue j" because the 
nnnwJ "ffoni issue in the intermediate devise', in the supposed case, 
*"l*P*'"v. being construed a word of limitation, and therefore embrac- 
Sn^the '"8 *'l 'f's descendants generally, or of the given description, 
Drwsionln' '" *'V*"''"'"> * failo™ of "such Issne," is tantamount to a 
5ie devise failure of " issue " indefinitely. "{See § 543.) 
over is " issue," or " such issue." 

jjemm A. A testator devised to N. Tf., for life, withont impeaebment 

Wtbb V. of- waste; and, after his decease, lo (he issae mate of bis 



DigiLizedbyGoOglc 



II. 17. UL] OP EXECUTORY INTERESTS. [§570. [ 891 3r 

body lawfully begotten, and to the heirs and assigns of such Pucltey, 6 
issue male for ever; and, for default of such issue male, Dnm^ & 
then over. N. ti^. suffered a recovery before he had any £^Ct •t09. 
issue. It was held, that i\^ ff, took an estate tail. Lord 
KenyoD, C. J., observed, that nothing could be clearer thau 
that the first intention of the devisor, was, to give only a life 
estate to N, fF., but that his general intention was, that the 
male descendants of N, W, Ehonld take the estate, and that 
Done of those to whom the subsequent limitaiions were 
given, should take, uniij all the male descendants of N. W. 
were extinct ^ and that general intention would be best an-i 
swered by deciding, that N. W. look an estate tail For, if 
he took an estate for life, it would be difficult to extend the 
estate to the issue, to more than one son ; and he conceived 
that the eldest must have taken the absolute interest in. the 
estate. ' But that would defeat the devisor's ioteutioii ; be- 
cause, if it descended to that one son, and he had died with- 
out making any disposition of it, it would have gone to the 
other grandsons of the devisor, the persons interested upder 
the subsequent limitations. But that, even if these vOrds 
comprehendcul all the male issue as tenants ia common ia 
tail, that would not have answered the devisor's inteottou ; 
because there were do words to create cross lemainden 
betweeu tbeto. The Court, however, held, that even if N. 
W. were tenant for life, with a contingent remainder ia fee 
to his children, if be had any, Bnd,.)f he had none, then a 
OODtingent remainder over; still, all the limitations over 
vere destroyed by the recovery which destroyed the parti- 
colar estate. 

. When a testatot devised to A. for life; without impeach- fVonl: v. 
ment of waste, and with a power of jointuring ; and, from SiowMy 3 
«od after his decease, then, to the use of the issue male of Bast, a4S. 
his body and their heirs; and in default of such issue, over. ' [ ^M ] 
It vaa held, that A. took an estate tail, according to Rot v- ^^ *<"'* ^^o* 
Grew, 2 Wils. 3SS. d. Doium 

Another case may be noticed in this place, in which a I^.^'^'"' * 
testator devised to his wife, for life j and after her decease, T^?** 
that the estate should be settled by able counsel, and go to ^ "'*'^'b<>. 
and amongst his grandchildren of (he male kind, and their *'^™i>l'*» 
issue in tail male ; and,-for want of such iasua^ upon his ^ teh^ ^' 
female giandchildren. Sir Thomas Plumer, V. C, held, on j> "^ ^'g. 
the authority of Blackburn v. StabUa, and Dodson v. Ch-ew, „ stated and 
S Wils. 38S, that a grandchild of the testator took an estate commeated 
tail -male ; though His Honor admitted, that this was an od fearne 
oxecutory trust; and that the Court, in executing such a 363-4. 
trust, does mt adhere to the formal words used by the jgartkallv. 
testator, bat will modify them so as to effectuate the real Boottdd, 3 
iotent. Mad. IM. 
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II. Where II. Where there is an ezpreM derin to the inae 571 

(upon prioci- in g6i|eral, or issue male or female, eo nomfnc, in- 
ple) the an- definitely, or for life, or in tail, interposed between the prior 
cestor would devise to the ancestor and the subsequent devise orer on an 
take an es- indefiaile &tlure of his issue in general or issue of the girea 
^^ 'w^ description ; and the word issue, in the intennediste derise, 
lemaiiMler. ^(,^|j^ according to the second rule in the tbirteenlh chapter, 
be construed a word of purchase, if there were no such de- 
vise over; the better opinion upon principle, thoseh not 
upon authority, would clearly seem to be, that the addition 
of the devise over, does not prevent the word issue from 
being construed a word of purchase, and the intermediate 
devise from euiferring a distinct estate upon the issue, unless 
See § 063. the object of the intermediate devise is. to create a pwpetoal 
succession of life estates ; but yet, that it raises an estate 
tail, by implication, in favour of the ancestor, to take efieet 
in remainder aftw the intermediate estate conferred upon 
tiie issue. 
AbsuTdiiyof Such would seem to be the better opinion upon 57> 
cdotrary principle i because it would appear perfectly ab- 
doctnne. sard to hold that the additionef the devise over, by the-mere 
force of implication, has the effect of atmihilatingan express 
intermediate devise, which, but forsuch devise over, would 
confer ■ distinct estate on the iaiue, and- to maiiitaiii that 
[ 393 ] the devise over has such an effect, althongh, by a different 
coostructioa adopted in analogous cases, full effect could be 
given to it in another way, which would completely occom- 
See§ 6«4a- plish the primary or paramount intent, denoted by it, of ad- 
3S4c. milting all the issue, and yet without sacrificing the seoon- 

dairy or miooF iDtent, of giving the immediate issue an estate 
by purchase. 
OfaMtvaiioaa There are indeed decisions which support this 573 

Ml thafaet doctrine to some ez,tent ; but probably these cases > 

thaftbeie would haVe been differently decided, if tba conslniciion 
are decisions above mentioned, and the decisions bearing bf anah>gy 
lasupport of. upoQ (^ point, had been suggested, and sufficiently urged 
^J^^'*'y upon the Court And experience has shown, as a learned 
'^°^''*' author observes with respect to another question, • " that no 
rule of construction, howeve^saIU:^ned by repeated adop- 
tion, 11 secure of permanenee, unless founded in' prinei- 
. • ple."(fl) 
Doe A. . In one of these cases,.a testator devised to W. Z>.,to hold 

Bla»dfortt to him during his natural life ; and, after his deoeass, to and 
V. -'^■^ioi 4 amongst his issue; and in deftult of issue, over. It was 
D. & E. 82, held, m order to effectuate thp general intent, that fT. D. 
and ob>erva< took an estate tail. This case has been Eomstimes considered 
tioQs there- as showing that words of distributive modificatioR do not 

0.J,' ■ -^ , 

(a) 3 Jorinan's PoveU on Devises, 739. 
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prevent the parent from taking an aatate tait in posseBsion, 
DHt may be rejected as repugnant. And in support of tbis 
Tiew, it may indeed be nrge^ithafBulter, J., remarked, that 
that construction rendered it necessary %o rejeqt the words, 
*< and amongst." But, setting aside the probability that 
these words were merely added by mistake, currente calama, 
it does not seem at all necessary to reject them : for, they 
may &irly be considered as referring, not to a tenancy ia 
common, or a joint tenancy, but merely to the Case of two 
or more coheiresses or their repreaontatiTes, 

And in atiolher case a testator devised a messuage to R. Doe d. Cock 
C, for the term only of his nalinal life ; and, atler his de- v. Cooper, 1 
cease, to the lawful issue of R, C,-as tenants in common f £ast, 239. - 
bot, in case .B. C. should die wilhonl tearing lawful issue, 
then and in such case, after his decease, he gave the same [ 394 -j' 
to S. ff. It was held, on the authority of Robinson v. Rob- 
inaon, 1 Burr. 38; Roed. Dodaonv. Grsw, 9 Wiis. 3S3; and' 
J9oed. Candler V. Smith,! T. R. 531, "that R. C. took an 
estate tail, on the ground, that it was the general intent that 
all his issue should inherit the entire estate, before it went 
orer. In the ergameni, no notice seems to have been taken ObeenatioDs 
of * the words, " then and in such case, after his decease,"(i) on Dot d. 
taken in connexion with the distinction which, in cases of Co«t ▼• 
personal estate,, is drawn between the words " without Oxw- 
issue," and thd words "without leaving issue," which am ^^ k ^^'i 
the words used in this case. These several expressions seem ^^**' 
clearly to show, that the limitation over to E. ff. was to 
taike effect, not on au iodefinite failure of issae (^ R. C, but 
in theevent of hfs leaving no issue at his decease. And if 
so, they dp not show that the intention was, that all the ' 
issue, i. i9,V^U''the descendants of R. C. should inherit the . 
whole e^te'before it should go over, so as to raise an estate 
tail in R. C. by implication. And if, then, R. C. took a life 
estate onlyi according to the express terms >f the will, fol- 
lowed by a devise to. bis issue,.as purchasers, which, as being 
indefinite, only gave them a life estate ; what is the nature 
of the limitation to £. H.?^ It is not a conditional limitation; Sec ^ 148- 
because, it was not to cut short the preceding interest of the 108. 
issue of £. C, before it would expire according to the terms ' 
of its original limitation. - 'It ^ould clearly seem to be an See ^ ISS- 
altemative limitation : for, it would appear to be a devisaof ^^• 
an estate for life to R. C, followed by two concurrent con- 
tingent remainders ; namely, if R. C. should leave any issue, 
then, to such issae as tenants in common ; biit if he should 
die without tecvving any issue, then, to E. ff:{c) But what- 

{b) See Doe d. King t. Frott, as Btated, § S&l. 

lc)Sea HodcJeyY. Mawbes, 1 Ves. 142; Doe A. Dkvy v. BanuaU, 6 D. &■ 
E. 30; and Dae d. GUmm v. Mvey, 4 Bast, S13; stated § 580. . ' ' " 
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eret may have been the nature of the limitation to S. ff., it 
iscoQceived that if the words of. the will above alluded to 
had been pressed on the Court, they vould not have held 
that R. C. took an estate tail by implication: for surely it 
must appear that the alleged ground for such implto^on did 
{ 895 } not exist; or, even admitting that the words did d«lMe an 
indefinite failure of issue, and consequently that there was 
ground for the implication of an estate tail, yet, that a dis- 
tinct effect should have been given to the devise lo' (he issue 
as tenants in common, and qn- estate tail raised by implica- 
tion in S. C, in remainder. 
Ward v. However, the same construction was adopted, even wber« 

SaU, 1 a testator devised a messuage to his son, during the term of 
Tou. & Jer. his natural life ; and, in case he should have issue, it was 
^13- his will that they, should jointly inherit the- same after bia 

decease. And all the residue of his property, real and per- 
sonal, ha gave to his son;-.but in case his son should die 
without issue, then, it was his will that the whole of his 
property should be ascertained &c. It was held, that the 
words in the first clause, taken by themselves, would give 
the son an; estate for-life only; bnt that in consequence of 
the subsequent. Words, " in case," &c, he took an estate tail 
Obaerratioa in the reai wtate, apd the absolute interest in the personalty. 
~ on fyard v. This is a strong decision, as the devise to the issue was in- 
Bevil. troduced by words of conting«hcy primd faeit importing a 

See § 18. condition precedent, though indeed it-wasacondition whkh 

would have been necessarily ipipiied. 
III. Where III. Of course, if the issue were held (o take in 574-A 
no estate tail fee by purchase, no estate tail could be raised by 
CBD be raised implication in remainder. (See §159, 165.) 
ID remain- . ' 

. **• SECTION THE FOURTH. 

Casts l/* a Limitation over on an Indefinite Failure 
. qf Issue iff a Prior Taker, tohere there is an Express 
'Devise to his Sons, Daughters, or Children, e'o nomine. 
I. When !• Whxrs there is an express devise interposed . 576 

(uponprinci- between the prior devise to the ancestor and the 
pie) lbs an- limitation over on an indefinite failure of his issue, and that 
cettor would intermediate devise is not. to his issue, eo nomine, but to his 
take an es- sons, daughters, or cbildreD, indefinitely, or for life, or in 
tate tail ia (ail ; the sounder -eonstructionj upoa principle, if not upon 
remaiadw. authority, would seem to be, that the words, introducing the 
£ S96} limitation over, raise an estate in him,,'by impUcalion, in 

remainder after the estate liajiited, by the mtermediate 

devise, to hia sons, daughters, or children ; unless the object 
See ^ 583. of (he tatermedlale devise is to create a perpetual succesaon 

of life estates. 
Rules de- A learned and talented writer on the construe- 577 

duced by Mr. 
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tioD of deviaoBfid) has submitted the folbwiBg propositions, Jsniun from 
t0 " plainly dedticible" from the cases ; — . ' ~ the caaes. 

<U8t That the -words, in d^auU of iatve, or words of a ' 
similar import, following a devise to children, in tailor in 
fee, mMD in defeult of childreD.(e) This- is free from all 
doubt. 

"Sdly. That these words, following a derise to all the 
sons successively in tail mate, and daughters concurrently in 
tail general, are also to be construed as importing suck iatutf 
even in the cass of an executory trust-.(y} 

« 3diy: That words devising the property over on a 
fiitlure of isdue tfta/e, tbllowiug a devise to the whole line of 
sons snccessively, in tail male, are also referential to such ob- 
jects ;(j-) but not, it seems, where such sons take for life . 
only ; in which case) they will raise an implied estate tail - 
in theparent.(A) 

«-4thly. Tb^t where there is a prior devise to a certain 
number ofsona only, in tail male, with a limitation over in 
case of default of issue oi issuft male of the. parent, an estate 
tail will be implied in the parent, to carry it to the .other 
son8.(i), 

« 5tbly. That in the case of eXecutoxy trusts, words im- 
porting a dying Without issue, following a devise to the £rst [ 397 J 
and other sO'ns of a particular marriage, i;i tail male, will be 
held to authorise the inse^ion (^ a limitation to the parent 
in tail general, in remainder expectant on those estate8.(A) 

"^thly. That such words, (whether they refer to issue 
or issue male). following a devise to the eldest son in tail, 
will not be referable to such son exclusively, but will give 
the parent an estate tail j(/) and where the devise was to 
him and his heirs, these words were held also to cut down 

bis fee to an estate tail." 
S7S Now admitting this to be the result of the then Obeervatioas 

existing authorities, it is conceived that it would on these 
be very unsatisfactoiy-for the Jaw to remain in such a jtate. mlos. 

) Mr. Jarman, in his Treatise subjoined to Powell on Devises, 551. ' 
) Goodright v. Dunham, Doug. 764. See also Ginger d. ffkite v. WUte, 
illes, 348. 

/) Blabibom v. EdgUin 1 P. W. 600 ; Morie v. Marqutte <)f Ormonde, 
Mad, 99. 

{g) BanjUldr. Popham, I P, W. 64,780; 1 Eq. Ca. Ab. 188,3 Vem. 
437, 449. 

(h) Wight T. iMgh, 16 Ves. 464. 

(I) Langley v. Ba/dwin, t P. W. 76^ ; 1 Eq. Ca. Ab. 188, pi. 29; 1 Vos. 
Sen. 86, 3. C. | ^ttomey-Gmeral v. Sutlon, I P. W. 764 ; 3, C. in Doiii. 
Piw. » B. P. C. TomU Ed. 76. 
(t) AlUauon v. Clithenm, 1 Ves. Sen. 34. 
(l) Stanl^v. Lemar4,lEA.d7;J}Md.Semi.Hiaeji,6T.Vi.S. 
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la Aoae «aae» where tbe-worda "ia dcdaalt of Imk," Ae^ 
are, according (o ths'fiist and Mcond oC thsM rules, and tti* 
first part o€ 4be tbird rale, jioi bold lo raise an estate tail by 
implication in the' anceator, but are Qeneidered m ref^reul^ 
lo the objects before deachbcd, it is of couraa aeonmry t» 
supply tbe word " such," making the words " is def»utt-«C 
tsue," to nwan^ in these cases, " in defajHlt of facb k a uu. " 
whjte, ia the other cases, Uliog under tbe last part-ef llie 
third and the three following rules, the words ** iii d^uU of 
issue," are allowed to retain their unrestricted meaning, 
Wliat fbnadation is there for this disiiuction^ Whatieit 
that authorises the Court to suppV t^^ void "such," and 
thereby restrict the meaning of the words, in. the former 
caees, and yet not in the lauer? . It woald seem that therft. 
' ia Jb^caa answer that can be given — it is mere ooDecesaaiT 

conjecture, however probable it inay be. It-.is-tiue^ that 
there is a far -greater probability that the word issue wta 
used by the testator aa merely referential to the objeol* be- 
fore described, in the cases felling under Ihe fint two roles, 
- and the first pfirt of the third, than in the cases falling under 
thclatter part of Ihe third and the subsequent rules.- But 
stUI'this ia evidently a mere question between di&retU de- 
l ass ] greas of probability, the highest of which conies far short 
of moral certainty, necessary implication] or vt^nt pre- 
sumption. Nor is it the most probable of two or more 
conjectures, founded in some measure upon the words of 
tbe instrument, and made in a base where some ceqiecture 
miiat be resorted to, in order to give efiectat all to tbe lirai- 
talions, ut rea magia valeat guam pereat. -On the con- 
trary, it ia a conjecture which eonlrols and lesthcts tbe 
words themselves, though the limitations would be capabto 
of taking effect without any such restriction. 

The learned author above referred to, whose 579 

work was published in the year 1827, befoFe be 
proceeds to sabmit the'foregoing rules, observes, that *'iD 
Ihe present state of the authorities it is extremely dangerons 
to'hazard any general conclusions upon the subject," And, 
' even looking to those authorities alone, in connexion with 
.the preceding remarks, it would be too much to regard the 
doctrine as perfectly settled upon authority, much less as 
satisfactory upon principle. !But the fact is, that subse- 
quent decisions have either overruled those cases which 
construe the words "in default of issue," &c., as merely 
referential ; or have completely unsettled the point.. 
Parr. t. -A testator devised real estate to >tf. for life ; and, afier her 

SmmdtU, 4 decease, unto and equally between and among the children 
Russ.'S83. of lA., and, in case she should die without leaving any law- 
ful issue, then, over. Sir John .Loadi, M. R., held that ^. 
took an estate for life \ with retoainder to her cbildreo, as 



DigiLizedbyGoOglc 



11. 17. IT.] OP EXECtJTORY iNtBRESTS. [§«80. [ «98 } 

tenanls iii common^ for life ; lemaiDder, by infplieation, to 
.tf. iotttii. 

And where a testator devised toUf. H. and JVi H., in're- TtatAs v. 
mainder, dtmng-the tenu of their natural )ir«s, sh&re. and "P^tt 5 
riiara alike; and, in caseeither ehould die without leaving Bing, Near ^ 
tBSue male of his bodyj then, to th^ surviTor, during thb Cases, 87.- . 
term of bis natural life; and if M. H. should (after the 
deaths of the-pribr takers) die betbre ^: /^, leaviug issue 
mate of his body ; then' one tnoiety of the estate to- the 
firat and other sons of Jl/. H:, successivetjr, in tail mate} 
and, in default bf such issue, to A". H. for the terbi of his 
oatiiml life, and^aiter- hi» decease, to his first and othe* 
sons,flucGessl7el7, in tail ;nale; with similar limitations of '[ 29D >3 . 
N. /f.'s moiety, in case he should die -before Jlifi'Tfli;-9od, 
ia case M. H. a^ N. H. should both die witfreutviewvmg '■ 
aby issue malcf^wr, such issue male should- dntirithDut - 
leaving any issue* male, tiien', to sucb^pereoa g% fMtbnf as 
should, at the deafli of the survivor of thenfibk^Kki Jtf. H: ■ 
and H. H.., b?i"the testator's right-ljeir^or'hirite "h was 
arwed, tha^, in tha ultimate Itmitationt an iHdvflrAte feiltire 
of nsue Was meant ; and, that therefore H; Jt:, in whoae 
lifetime M. H. died without, issue, took afi estate tail in 
the whole. Asd. the Conit of Commoa' Pleas' certified 
accordingly. " - ^ ■■ ' 

This decision would seem to be wrong. -The' itltimale Oheerratioaw 
limitation over is indeed postponed tijl an indefinite failure OQ 'Wmfc* 
of issue \ but then, it appears to be postponed till an indefi- v> Price. 
nite failure of issue' of the sons, and not of M. H, and N, Jf. 
themselves ; and consequently, the limitation- over merely 
Corresponds with, and' is referential to, the e'state tail express- 
ly given to the sons. Wot, when it provides for ^hd case of 
jli. Si and ^ H. dying without leaving any issue male, 
tfKWe words do not refer to an indefinite faihire of issue ; 
the words issue m&le there do not mean all ^le descendants, 
but merely the sens : for, if' it Meant -all the descendants, 
Ih^'there would be no sense in the latter branch of the limiS' 
tatlon over, prdviding for the case ttf such issue male dyibg 
without leaving.any iraae male. .' . . 

The. Court, however, appears to have considered the limi- 
tation over as amounting' to a limitation over on an indeft- 
nitfl failure ef issue male of M. H. and N. H. themselves ; 
and, as snch, sufficient to raise an estate tail-ta Nm. by im- 
plication, and not meraly as referential to the estates tail 
given to the sods. And hence, whatever may be its autho- 
rity, it ia opposed to. the thirdi of the foregoiijg propositions See \ 57T. 
dedu(^ from the cases'by the learned author'. Elbo re refer- 
red to. i' ■ ■■ 
580 Lookit^, theii| to these two deeisiop9,-and to the Suggested 

preceding remarks upon the previous cases, it result ofthe . 
Vol. II.— 31 
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-precediiw Tonld Mem that the authorities upon the point nyut now 
cBMssQdie- be regarded as conflicfiBg; and that, in future, the Courts 
'marka. oaght to adopt that cobfltractioii which pritKiple alone would 

appear to surest. And that construction^ it is hnmbly sul>- 
I 300 ] mitted, la the pee which, in accordance with (he recommeii- 
dstion of Liord Redasdale, does "^not rely on petty distinc- 
tions which only^ mislead parties, but looks to the words 
used in the will ■,"(m.) that construction, wbiid), instep of 
allowing the estate to go over before, a iaitore of i8aHe,Goa- 
trary to the express words, raises an estate tail ia the parent, 
so as to effectuate Uie testator's prima^ or paramotmtioteiu 
of admiuing all the issue, so far as the rule) of deacem will 
permit, and yet does not sacrifice his other intent to give his 
sons, datighters, or children, an estate by purchase, bat 
raises an estate tail by implication in remainder afiet the 
estate or estates so taken by the sons &c. by purchase. 
ObserratioDa " I have from long experietice, (says a learned Judge) 
oTLordChierbeen extremely fearful of adopting, as a «yBtem, a theory of 
Baron Rich- vhaLmay be the supposed intention of the testator. I am 
■rds on tba perfectly (iersuaded> that tiat is not the jttst DQode of collecu 
JDtentioB of ,(,g t\w intention of the testator. We must collect it from 
tertators. ihe paper itself."(») ~ ' . 

II. Where II. Of conrae ■ if the song, danghters, or children 581 

there can be were held to fake estates in fee simple, no such es- 
DoeMatetail tale tailoouldbe raised by imphcation in- reooaiuder. {See 
inremainder. § 159^ 153 j ; . 

And'if, after a prior devise to the ancestor, the 583 

property is devised to, his unborn sons, daughters, or ■ 
children, and their heirs, the words "in default of issue" Ac 
of the ancestor will be construed to rgfer simply to the sons, 
daughters, or-chiidren, instead of being referred also to their 
beirSj-atid of being regarded as showing that theheirs meant 
are heirs of- the body,(o) as they would' where the property 
is devised to the ancestor and his heils, with a devise over 
in default of issue, without any intermediate devise ^to the 
sons, daughters, or chitdren ; in which' ease, as we. have 
See'§6S4, already seen, ir is established that the word heirs means 
88*. heirs of the body. 

HI. Where III. If, as already intiqiated,th9 object of the in- 583 

[ 301 ] termediale devise is to -create a perpetual succesr 
the ancestor aion oTlifa estates, it will be disregarded, abd the ancestor 
will take an will takfi an estate tail ax possessioo. 
estate tail in 



' (m>Td Jttum V. WrigMt, 2 Bltgh, 51. 
(n) Richards, C. B. in Dnper ^ Frank, 8 Taunt 484. 
(0} Chodright d. Dadn»g v. DurAamt Dowl. Btp. 251, or 8d ed. 364 ; 
stated, Fearne, 375. 
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A testator directed hi? trustees to pa; and divide the MorHmery, 
leBta, and profits, aad ioterest of his real and personal ^'e«f,2Siin. 
estate to and amongst A., B., C, &c., [who were the- illegi- 274. 
mate children of JIf. ./>.,] Tor their lires;,and, after their de- 
ceajse, to their respective ehildren: for life ; and so to be con- 
tinued, per stitjjea, froAi idsue to issue, for life. ' But, if any 
of the said ohildrfcn of M7?.f or their respective issue, should 
die leaving no iRsue, theny the share of him or- her so iJying, 
to go and be divided amongst the surviving brothers attd 
sisters, equally, for their livn, and among the issue of any 
deceased brothers or sisters, aecording to the share Ihair 
parent would have had; and; for defanU of any such issue 
descending from the said children of M. H., then over. 
The Vtce-Ghaneellor observed, that bestdes-the iutentloa M 
give- life estates, there Was an intention that the estates should 
not go over until there was a general faililre of issue ; and > . - 
that that circumstance, atcording to Seaward T. fViHock^ . 
And Jesabn V. fjF>i;Af, compelled him to hold that the chil- 
dren -took estates tail in the real estate^- The deAee. also 
declared ihat they had jCross remainders in tail in the real 
estate ; and~that they tooh the leaseboldsimd personal estate See § 591k 
abselutely. ; ; _^ 6»Sa.. 

SECTION THE FIFTH. 

Caies qfa Limitation over on a Failwre of CMldren only 
qf the Prior TahtTyOr ona Failure c(f Issue ieithin-a 
certain Thne. 

584' ' , W-dpan the limitation over is to ttike'cffact, rtot 

-on an indefinite. fetlure of issue of the prior taker, ' • ' 

but on a fal]m« of children only, or on a faililre of issue 
within a girea time ; there, the limitation over will not raue 
dD~ estate tail, by hnpjication, in the prior- taker, but he will 
have a life estate, with acontingent remainder {»rer ; ora^ee^llT- 
life estate, with a limitation overof «Lspringing interest ; or ISTa, 148- 
a fee, 'with a conditional limitation aver, as the case may.be. ^^^ 

A tesutorderised to S.- iS., her hetrs and assigns for ever; ^^^^ ' 
but, if-iS S. should, die leaving no child or children, lawful ^"^ °- ., 
issile of her body, living at tlie time of her death, thpn, over. ^^/" J' 
It was held, that S. S. took -a fee, with an executory de- gof & Pd 
vise over, and not an estate tail, with a remainder over, - ^^x 
' Lands'weredevised to a trustee and his heirs, intrust <o gee also 
pay annuities to several persons ; and, from and af^er their pi,inkft t. 
decease, 1n trUst for p.; L-i V., and S.^ -{females] ; and, in Solnus, 1 
case any of them should die leaving a daughter or daugh- Lev. II ; as 
ters, then, the share of her or them so dying should go to staled, 
sudi daughters as they should be in seniot-ity of age. Pro- Feame, S41. 
vided always, that in case any.of Ihefti the said./)., L., V., Bennett v. 
and S., should happen to depart this life without issae in Lowe, 7 

Kng.63a. 
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the lifetime (rfthe said amiaitantsT then, that'tbeahaie of her 
or them so dying should go ta certain other persoos insuc. 
cession. And. the testatrix, devised all the residue of bet 
estates to the said H- The Judges certi&ed, that i7.,.Z., V., 
and S.y tookiife estates^ that tlie three -daughters of O^ h., 
and K, took life estatea'ia remainderjn their ponats' shares ; 
and that H. topk the reioaiader ia fee int the, whole of the 
t>t«mifies. . , .- ' 

SECTION THE SIXTH. 

I. Wherathe Caaea (^ a Limitation over on an fnite^nite Fpilure of 
penoQ Issue qfa Person to whom no Exprtn Dtvise it made. 

*i^'"^"'™ I. WHEaMatestatordevises-lo one penon, after 685 
sDokecTor is *" indefiiiite faUiire of issue of another to whom. ■ 
the testatoVs "'^ e.xpre^ devise is made, "but who is the heir apparent or 
bef rapparent ^^" piesumptive of the testator, the better opinioiijBeenis to 
or presump- b^r V^i^t ^^ estate taiUwili ariSe by. iraplication to such per- 
tive, andhe Boa,'Whese failure of isstie is referred to, aod consequently 
takes an es- that the interest to take effect off that failure of issue, will 
tate tail. not be a springing interest, but a remainder after an estate 
See §117- tail by implication in the heir appareat or faetr presuinp< 
127a. tive-. . . ■ 

Reasons for For, m the first place, the rule is, that, a limita- 588 

this con- lion shall, if possible, bd construed &» a reiuainder, . 
Btructton. rather thfin as an execotory devise. 

See § 196-©.' Secondly, the construction ought, if possible, to be, vt'ra 
[ 303 ] ■ magia valeat guam ptreat. And if the devisd ao an inde- 

^nite failure of issue, is an- execntor]r devise, it is void for 
Sec § 706", remot<BQess : whereas, if an esteje tail is tatoed, by implica- 
714. tiqii, io favour of the heir apparent or heir presumptive, the 

express devise is tben^obd as a, remai'ndeiv • ' 

Thirdly, iiupposmg the devise to be gOod.as of course the 

testator considered it -to be; h«,in effect, te^ the property to 
' • ' descend to the heir. at law and his ipsue, 80 long as there 

ahould be any : can it then benight to reiuae to imply an 

^atetail in his favour, whenr virtually, the testator inten- 
'ded and created one by postponing the-devLse tiU ao indefi- 
ThncoD' ' JJite/ailure of issue of th« heirf 

struction not J* is4rue, fliat, »ia the case oi^LannaboroughJ^. ^ 587 
allowed io Fox, the House of- Lords refused to admit sudi an 
i<i«»6o- , implication.(/)) But it was adnjittpd in the case of ffqlter 
rough Y, V. Drtte,{g} and also.in the case ot Ddintrff j, Jtkuntry- i 
fax, but ad- There, a testator gave .his Tinly son an annuity r increasing 
mitted io at di^r^nt ages' tilt 30, to be paid to him till be should 
other cases, (narry ; and, irr ctise he should marry before 30, then, ho 
DaiiUry v. devised to him and the .heirs of his body', all bis real and 

Dmiary^Q ._^_ - ' 

Dura. & ' ■ ■ ' 

East, 307. (p) See Feame, 447. {,) See Fearne, 477. 
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personal estates; ajid if his son'shoQld clie without learing 
i39Ufl of hi» body, then, ever. The sqo attained 30, and did 
not many. It was held, that the son took an estate tail ia 
the leal estates, and the absolute interest iu the persoDalty; 
JjOtA KenyoQ, C. J., obBerving, that, according to the con- 
trary supposition, if the son had lived to 30 without marry- 
ing, and then married and had children, there would be no' 
proTisioir for those who ought to have been the first objects 
of the testator; but thattbere was-sufficient to raise a devLsA 
of an estate tail in the son, eVen in the event that had hap- 
pened, of his not marrying before 30. . .' , ' 
58S II. Whore, howerer, a testator devises to onfe n. Wlwre 

person, on an indefinite Cftilqre of issue of Some the penon 
ottier^ersoD to whom no express devise is made, and such whose fail- 
other person is not the heir apparent or heir presumptiye of ure of ismie 
the tesutor; 'Uiere, an estate will not accrue to him byim- £ M4 1 
pHcati6n,(r) ■nor to his i8Sue,(A} and consequently the is spoken of 
devise on an indefinite failure of his issue. Is a sponging is not the. 
iBteresti and void foi* remoteness. (See § I17-^I27a, tesUlor's ' 

714.J ' • heirappairent 

589 - An csteteiail does "not arise in this case, because, o.' 1"*"^,^ 
an heir at law can only be^disihherited by express ^^ *T,- 1 
devise, or necessary implication-, and nQ,thing more than * "^^^^^ 
probable, and not a nebessary, implication arises in favour ^ r ' 

of a stranger, from the postponement of a devise till a failure Keasooe for 
of his issue, since the testator moy have postponed the de- *™"'*°" 
vise Gv the purpose of aRowing the^ieir at law to inherit in 
the ineanttme, and not with the view of benefiting thaper-- 
SOD whose failure of issue is referred to> Indeed, a case . 
ibay be put, where such aa iittentioii would be by no means 
improbable ; namely, where the hair at law is entitled lo the 
reversion or remainder in other property entailed on the 
person whose ^ilure of issue is spoken of^ in'which case, it - 
might be InlefidMt^at the heir atlawshoul^ esjoy the pro- 
perty which is devised on failure of such person's issue, as . 
long as, but no longet than, he should be kept out of the 
pntailed property. So that the third of thej before mention- 
-ed reaHJns for raising an estate- tail C^ implication, where 
the person whose failure i>f ,ts3tl6''&'referred to is the heir 
apparent oT' heir presumptive of, the testator, does not apply, 
where suehMrsair ts a stranger. And though the Other, 
reasons ilp^ly, yet they are overborne by the rule, Ibtu an 
heir at few shall not be dismherited by any implication short 
of ueiseBsbry implication. . . , ' 

(r> 1 Jorm^B on Wills, 491. («) See Feame,449, 4&0. 
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CHAPTER THE EliQHTEENTH. . 

CJISBS or A vxartit ukAiNDKR aftcb a litk bstati bt 

IMFUCATIOH, DISTIN0DISB£D TXOU CASBS Of A. SPBlUflllia 

- IITTEAEST. , • - , 

Llievmto I. "Wbck* » testafor devices to hia heir ^pp&iKDt 590 

teafator's' . or heir presumptive,- after the death of another to 
bclrafparent whom no express devise ' is vaade^ such «th.er penoQ will 
or presump- take ail oslale for life fiy. iiupUcation,(a) * unless the will 
live, after contaios a residu&fy devise j(A] and eonseqnentty the in- 
the death of terest of the person w^o was heir apparent or heii: piesimp- 
anothe; lb ^^,Q^ ^ ^qi a,sptinging interest, but a remainder after a life 
whompo estate. (SeeS 117— I87a, 159.) 'The inference that the 
devise is testator iBtenda tagire an estate foilife lo the other person, 
t!tefo ^e^ is irresistible ; as he cannot, without the groosest absurdity, 
^i^jJJJ^ be supposed to mean todevise rea^ estate to his^eir, at the 
J ' death of the .other person, and yet that 'the beir should 
hare it in the meantune, .wtiicb vould be to leader the de- 
vise hugatory.{c) 
n.-A similar '^- 'And, for the same reasoD, where there is a S91 

devise to the residuary devise, and the testator devises particular 
reaiduary^. lands to the residuary devisee, to take e&ect, in possession, on 
visee Kas the tbe decease of another person to^whom no express devise is 
same efiect. made, such other person will lake an estate for life by itn- 
Soo § 117- plication ;(t/) and consequently the. interest of the ot^er per- 
137b, 159. son will not be a springing JHtere^t, but a remainder. 
III. But a m>. 'But where a testator devise? lo a person ' 59S 

■imilaT'de* who is neither heir apparent, nor heir presupip- 
[ 306 ]i tive, hoT residuary devisee, after the death of itf.j oo estate 
viae to one tvill arise to ^. by implicatipn;(e) because 'it is giosaibk to 
who is suppose, that, intending the latid to go tp the heir during the 

neitber h«r life of «?., h6 left it for that period' undisposed of,(/) ■ And 
apparent or consequently, in this, case, the express^ devisee takes a apring- 
presinnptive, jig interest, alid not a, remainder. 

nor reaidu- •__^ • • 

ary deviBee, -^j j j^^jj^^^ onWiHe, 495; «6. (J) lb. 474. 

gives bun a U ^; ^eg. * \^^ j^ „^_ 

Ste^^ <*) 1 Jarman on Wills, 465. Ae to the doctrine of irtipUcation 

"'*^ in certain other cases of nnfrequcot occurrence, see Mr. Jarrhan's 
able ebservatioDa, p. 467, &c. 
(/) lb. 466. 
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CHAPTER THE NINETEKNTH. 

iLIHITATI01T» or PI^'SOIUL ESTATE, SIMILAH TO LIUITATIOIT9 
WBICR WO{r{,D CRXA^B AIT ESTATE TAIL TS' REAL ESTATE, 
' ACCfHtDIWa TO THE TWELFTH, TBIRTBEHTE) AND SBTri*- 
TEEBTH, OF THE rbBEOOIHQ CHAPTEKS. 

S&8 CsATTELS, whether real or persona^ cantiot be Cfaattelscaa- 

' entailed, not being' fransmissible to the real repro- not be ^d- 
sentatives, lia'sach, and not bettfg irithin. the' statute De tailed. 

■ doiiWj-eTen if they wete so transmissible. ' 

593a Such being the case, '"it is a general rule, that General rule' 

vhsre (he words would raise an estate tail in real reflulda^ 
eslatd, they wjll give the absolute property in persotN from ma. 

alt7."(o) Andthtfrefore; I Beaue.ta 

593b I. ^ Wliere personal estate is limited- diredtly toj ^^ ^^^ 

,i or by-way of executed trust for, a person and the ^g^^ ^^j 

~ heirs of hie body, in one unbroken Hmitation^ tRe whole ||,g h^'ra-of 

'Tests in such persoQhimselt(A) * his body. 

594 ■ II. • Where personal estate is liniited directly' to, jj_ Limitti- ' 
or by way of executed trust for, a-person for l(fe^ tj^„a t^ ^^ 

remainder to or for the heirs of his body ; and such Itmita-foT k perxm 
tiDDs would, according to the rules laid down in the twelfth for life, to-- 
chapter, on the Rtile in Shellet/'s Case, create an estate tail tn^inaer to 
in the 'first fafeer or ancestor, if the 'subject were real p>o- the hdrs_or 
perty; the entire interest in the whole vests in him,(e) *even h'la hody, 
though only the use, inteTesf, dividends. Or -profits, are-de-' [ 303 ] 
vised to him, and the chattels themselves to' the heii* of hia which would 
-body.(rf) ' cremoanea- 

595 ■ ■ For,as the estate ijannot be enfea.ed, the heirs of '"te*"'! in 
■ • thebody cannot take by descent. And It was not ^^a' pro* 

intended that they should take' by purchase :' for, the Word- f*"y* 
heirs, unexplained, must be taken, in its technical sense, as a Grounds of 
word of limitation ; and, if the property were allowed logo the rule. 
to the first person anawefing the description "of heir, the 

(a) Lord Eldtm, in C/tandUia v. Priet, 3 Veb. 99, as cited, Fearne, 466, (A). 

{h) Stah V. Stale, 1 P. W, 290, U stated, Feanw, "46». 

{e) Browocker y. Bagol, 19 Vee. 674. Kmch-Y. Ward, 9 Sim. St, Sta. 409, 
slated \ 474.' Doi^lai -v: Cmgreae^ 1 Beav. 69, staled ^ 4^7; DoA v. Dickea- 
ton, 8 Vih. 4&1, pi. 35 ; sod BiMafield v. Bviterfidd, 1 Vei. 1S3, u staled, 
Feame, 404. Webb v. Wtbb, 1 P. W. iM.as stated, Feame, 493. 

(d) EaH rf Ckaiham r. Daw TiOkittrO Bro. PktL Ck. 4^, m Mated, Peame, 
464-^. Theebridgt v. SUbume, 2 Ves. Sen. 238 ; and Garth v. AiUwMi 3 
Ves. Sen. 646,- as stated, Feame. 491-^. 
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wIm1« intnvst mnst vest in hha; and sioce it niust vest 

either ia meh person or Id the ancestor himself, it is more 

See § 439- likelf, tbast the primary or paramouDt intention of the testa- 

448. tor, imported by the word heirs, vould be effectuated, by 

allowing the wholeintefest to vest, in the anoestor; iaa»- 

much as' there would then be a greater probability^ that all 

who fihould from time to time answer the description of heirs 

of his body, would enjoy the propertyr than if the whole 

interest vested in the child «r grandchild first answering such 

See § 438. . description. And besides, it is more likely that the testator 

would wish the whole te vest ib the ancestor, as he is the 

sole ascertained attracting object and the groundwork of hia 

bounty, than iu the person first aoswering the description of 

heir, who must be unascertained by and unknown to the 

testator, and only an object of his regard, by reason of his 

eoniiezipn with th^ ancestor. . . 

Ebmt V. A testatrix dev'tsed her residuary real and peraonal- estate, 

Eatomy 19 upOD.trust to apply the rents and profits forker son, during 

Ves. 73. his life ; and afterwards ibr the heirs of his body, if any ; 

and, in default of stieh issue, then in Trust for her grandson 

, &c. It was argued, that the words " if any," had a peculiar 

force in this case, the son being a lunatic. .But Jhe Master 

of the RolW held, that, even considering this as a mere dis- 

[ 309 ] poeilioo of personalty, the sou took an absolute interest in 

the personalty, npt withstanding the words '<if any," which 

must always he imptiedi 

Briumv. And where «2. directed 20,000/., which he had in the 

Tieudng, 3 funds, to be firmly fixed, snd there to remain, during the 

Herir. 176. life of his wife, for her to receive the interest-; and, afte» her 

death, to be in the same manner firmly fixed upon fV.. C-t 

to be so secured that he may only receive theinteresi during 

bislife^ and, E^er his decease, to the heir male of his body; 

"and so OQ in sueceesion te theheir at laWffliate«( female; 

witli a direetjOn, that the principal should never be brokea 

' into, but only -the interest to be received as aforesaid ; his 

iutent'being, that there should always be ihe interest to sup- 

. port the name of Cohb as a,' private', gentleman. Sir W. 

Grant, M.. R., held, that if this had bben a devise of land, it 

would have created an estate tail; and therefore fF, C. 

took the absolute interest. The learned Judge observed, 

that'he did not conceive that the testator had any reference 

to a future settlemeat ; and even if he .had, that would make 

no difference ; that there was nothing to show that the words 

"-heir male" were tiot used in their strict technical sense j on 

the contrary, the' testator conceived he'could make « p«r- 

- petual entail of the property, so as to make it pass from heir 

to heir in succession, with a restriction on the power of dis- 

positioD. 
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596 III. Bat, * where the word heirs vonld be con- III. Limita- 
stnied a word of purchaae, if the subject of tbe tionstoorfor 

limitationa were real estate, according to the rules laid down b peraoo'i 
in the twelfth chapter, on the Rule in Shelley'a Case ;(f) or 'ife- w'tb ro- 
'where there are superadded words of limitation to tbe mainderto 
executors of the heirs ;{/) or where there are superadded ?'. 'J*?. 
words of limitation which would carry the fee in real pro- f^" " i.-'j, 
perty, followed by a limitation over in default of such issue, ^j*^^ 
apparently intended as an allernatiTe ; or 'any other words |- „.. ■. 
showing that tbe word heirs was not used in its technical -,,_7. __ 
sense ;(^) the ancestor only takes a life interest ; and the ^g^^^^ yy[ ;„ 
whole remaining interest vests in the issue, if there are any ; ^^ 
and if there are no issue, tbe property reverts to the personal perty, 
Tepresentatiresof the testator, or passes to the objects of the 
alternative limitation, 

A testator gave a leasehold messuage to L. P., and to the willdntcn . 
heirs of bis body lawfully begottaa, and to their heirs and v. South, 7 
assigns for ever; but, in default of such issue, then, after his 0.&E.555. 
decease, to go to T. W., his heirs and assigns for ever. It 
was h^ld, that tbe limitatioa over was not too remote. Lord 
Kenyon, C. J., intimating that it was a limitation with a 

double aspect ,y DiBpoBi- 

597 IV. Where personal estate is devised or be- j. ' j^^J^J^"^ 
qneathed either directly to or by way of executed ^f ^ pereon 

trust (See § 489} for a person and bis issue, whether in one ^^^ [^^ „. 
unbroken limitation, or in two limitations ; and such limita- gue, which 
lion or limitations would, according to the first rule in the would create 
thirteenth chapter, create an estate tail in the ancestor, if tbe bd estate tail 
subject were real property ; ^the entire interest in the whole in leol pro. 
Tests in him.(A) perty. 

A testator gave all his real and personal estate to ^. aitd Bonn v. 
hi^ male issue. For want of male issue after him, to S. and Penny, 1 
his male issue. Sir W. Grant, M. R., held that «i, took die Meriv. 20. 
absolute interest in the personal estate. 

So where a testator gave 600/, stock to S. 71, to receive ^^p,^™,. 
the interest, during- life, and then, to her issue; but, in case Qf^^y_ 
of her death without issue, the said SOO/. to be divided be- gftg\t^ j' 
tween tvc. T. S. died without issue. Lord Laagdale, M. Keen, S7. 
R., held, that she took the absolute interest under the g^e also 
first words ; and that the limitation over was void for re- ^yon v. 
motenees. mehaU l Mad. 473,aBstated§62e. 

(e) See PtMOck v. Spotmer, 2 Vera, 43, 195; and Daffome v. Goodman, 2 
Vcrn. 862 ; as staled, Fearne, 493 ; in which cases iho term was not limited to 
tbe prior takers for liTe, but for bo many years as they should live. 

(/) Hoigtion V. Biuiey, 2 Atk. 89, as stated, Fearne, 494. 

{g) See Rtad v. Sntll, 2 Atk. 642, as stated, Feanie, 473, 494. 

(A) But see Knight t. EUU, 2 ^ro. C. C. 570 ; and Warmm v. Seaman, 
Fin. Chan. Rep. 279 ; as stated, Fearne, 490, (o), and 495. 
Vol, 11.-^32 
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Giibt r. Again ; a testator gave what should be remaining of the 

[311} residuary monies, the interest of whicb he had given to his 
Tail, 8 Sin. wife T. I),, during widowhood, unto and equally among all 
132. the daughters of T. D., and their issue, with t>ene&t of sur- 

vivorship and accruer. . Sir L. Shadwell, V. C, held, that 
the issue of a daughter who died in the lifetime of 71 D.^ 
took nothing ; for; the testator spoke of the residue, as if it 
would be uncertain, until the death or second niarriage of 
his widow, what the residuary estate would consist of; and 
therefore he meant those only to take who ^ould be in 
existence when the property was to be distributed. [See 
Howes 7. Herring, M'Cieland & Yoo. S95, stated § SS5.^ 
Secondly, that the two surviving daughters look absolutely ; 
for, it would be very inconvenient that they and their issue 
should take sinultaneously. 
I^nyer v. And where a testator gave his residuary estate in trust for 
5^'t * his wife, for life; and after her death, he gave the same to 
Sun. 168. ]jig gQQ gQ(} daughters, share and share alike, and their 
respective issue ; with benefit of survivorship unto and be- 
tween his said children, or their issue respectively. Sir Li. 
Shadwell, V. C, held, on the authority of Pearton v. Ste- 
phen, that tha son and daughter took absolutely; and not 
for life only, with remainder to their issue ; and that the 
aurvivorship was to take place in the event of there being 
a failure of issue of either of the children in the lifetime of 
the widow. 

V. Oisposi. V. But where personal estate is devised or be- 597a 
lioD io favour queathed either directly to, or by way of executed 

oPa person trust for, (See § 489.) a person and his issue, whether in one 
andhisissua, anbroken hmitation, orin two distinct limitations, and such 
which would limitation or second of such lioiilations wonld, according to 
not create an the second rule in the thirteenth chapter, give the issoB- an 
estate tail ia egtate tail by purchase;, 'the ancestor only takes for life i(t) 
'™_P"^ and the whole remaining interest vests io the issue, if there 
V^"^' are any ; and if there are no issue, the property reverts to 

the personal representatives of the testator, or-if there is an 
See § 128' ^ alternative interest, passes to the obgects of^the alternative 
136. ' limitation. 

[ 31S J YI. Where pergonal estate is limited in favour 598 

VI. Execu' of a person apd his issue, by way of executory 

tory trust in trust,. (See § 489, 491) the same construction will be adopted 

favour of a as that which is adopted in the corresponding case of real 

person and esute, even though there may be a limitation over on an 

R Trsi 9 »"i«fini'8 failure of issue. ^ 

|eo§ 681-2. ^ testator gave one third of his residuary personal estate 

^^^.^\ to his niece, which he desired might be settled bjr his execu- 

&m 264 ^'*'* °" ^^ ^''^ niece, for her separate use, during her life, 

(i) See Lojm^ey t. Blower, 3 Atk. 808, as stated, Feanie, 47S, 49fi. 
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but lo devolve to her issue at her death; and, failing ibbus, 
then, to revert to his Qpphev. This being an executory 
tniM, Sir L. Shadwell, r. C, directed a settlement to b« 
made to the hiece for life, for her separate use ; and, after 
her decease, in trust for Buch of her children as should he 
living at her death, and for- such issue of children dying in 
her Ufetime as might be liriog at her death; the issue of 
any deceased child to take such share only as the deceased 
child would bave taken, if living ; and, if there should be 
no child, nor any issue of a child of the niece living at her '' 
death, then in trust for the nephew. 

599 VII. ^ Where personal estate is limited, either VII. Limita< 
directly to, or byway of executed trust for, (See § tionsoTer on 

489,491) a person indefinitely, or for life, with a limitation an indefimte 
over on an indefinite failure of his issue ; the whole interest Mure of 
vests in the ance8tor.{A) """e- 

In this case, it is not intended that the property should go Grounds of 
over, except on failure of his issqe, but that his issue should the ruk, 
be benefited by it ; and as there is uo direct gift to the issue, 
to enable them to take by purchase, the nearest way of 
efiectuating the intention, is, to give the entire interest to 
the ancestor, that they may have the benefit of the property, 
derivatively, through him ; especially as the other intent of 
the testator, that the property should go over on failure of 
- issue, could not have efiect ; hecause the limitation over on 
aa indefinha failure of issue, except by way of remainder [ siS ] 
after an estate tail, is, as we shall see in a tnhseqnent chapter, See ^ T06, 
. void for remoteness. 714. ' 714. 

600 VIII. But, where the limitation over is on fail- Vill, Limi- 
ure of children only, or on failure of issue within totions over 

a given time, the ancestor will have a life estate, witli a on failure of 
■imitation over in the nature of a contingent remainder, or childrea 
with a limitation over of a springing interest; or the entire pnly, or of 
interest, with a cooditional limitation over. (See § 159, '^^° within 
117-127a, 148-158.) agiventiroo. 

A test&tor bequeathed the residue of his personal estate Stone v. 
to S. D., fwr his own use and benefit ; aud, in case H. D. MavU, 3 
should die in the testator's lifetime, or afterwards, without Sim. 4S0. 
having any child or children, then over. H. D., who was 
an illegitimale child,.8urvived the testator,. but died without 
having had a child. It was argned for the Crown, that the 
words would create an estate tail by implication in real 
estate ; in which case, H. D. would have taken the per- 
sonal estate absolutely, and the Crown would have been 
entitled to it, as he died without issue. But the Vice-Cham- 
cellor, after observing that the words were not synonymous 

(jb) See Peame, 486, note (A), and 400, note (a) ; and Bwford v. Lee, 
2 Pieero. 210, as stated, Peame, 480.. 
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wUh the expression '* without issue/' 1wld that the giA over 
took effect. 
SradtkoiBV. And where a testator devised lea^holds ic trust for his 
SkUbeek, 2 daughter, for hfe ; remainder to her two eUest sons, for and 
Bing. New during the terms of their natural livea^ as tenants in com- 
Cds. 182. jaoa. And, in case his daughter should not. have a son or 
sons to attain 81^ and of such sons dying without lawful 
issuej then, to all and every the daughters of his daughter 
&C. It was held that the sons took only for life, with limi- 
tations over, and not a quasi estate tail ; Tindal, C. J., 
observing, that these words did not iipport a giving over 
of the leasehold upon a general failure of issue of the two 
tons, which would be u estate tail, but a dying without 
issue under £1. 



t 314 ] CHAPTER THE TWENTIETH. 

LIMITATIOKS OF PSKSOHAI. SSTATI TO OX IN THUST FOR 
THK rSKSOHB WHO SBALL rSOK TIMS TO TIHK BE EN- 
TITLED TO BEAL ESTATES EITTAILED. 

I. When '■ Whehe chattels real or personal are either 601 
Buch lirnita- directly given to, or directed to be held or enjoyed 
tioDB are not by, the person and persons who shall from time to time be 
by way of entitled to real estates which are entailed; and there is uo 
executory direction for, or reference to the making of a future settle- 
truBt, ment or conveyance, for the purpose of securing the use of 

See ^ 4BS, such chattels to such person or persons ; the chattels, sub- 
491. jectto the life interests of the prior tenants for life, if any, 

of the real estate, become the absolute property of the first 
tenant in tail, on his attaining a Tested interest in the real 
estate, whether at his birth, or "at 2l,{a) or at ^me other 
time. 
Fordfca v. A testator devised freehold estate to his brother and his 
Ford, H Vee. wife, for their lives ; remainder to *4. and the heirs male of 
686. his body ; wilh remainders over ; and he directed that cer- 

tain leasehold premises should belong to the several persons, 
in succession, who, by virtue of the will,sbould for the time 
t being be entitled to the freehold, so far as the rules of law 
would admit. Sir R. P. Arden, M. R., held, that A. took 
the leasehold absolutely; it being clear that the testator 
meant an estate tail in .S. as to the freehold, not knowing 
he could put it in his own power; and be meant the 
same e8tate,,with the same succession to the same line of 
issue, in the leaseholds, so far as the rules of law would 
permit. 



(a) 7V(#>r(f v. TVa/tin^. 3 Atk. 347. 
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And where a testator gave leasehold estates, in trust lo Ware v. 
pay the reats and profits lo the persons for the time being Pot&ill, 11 
entitled lo real estate under limitations thereof in strict set- Ves. 257, 
tlement, with power to the trustees, at any time, with coa- [ 315 } 
sent of the persons so entitled, or if minors, at their own 
discretion, lo sell and invest the produce in real estate to 
the same uses. Liord Eldon, C, held, that the leaseholds 
vested absolutely in the first tenant in tail on his birth ; and 
that the power of sale was void, as it might travel through 
minorities for two centuries. 

602 II. But where such a disposition is made of H. Where 
chattels, by way of trust eiecutory, that is, where ll«e disposi- 

there is a direction for, or reference to the making of, some t'°° >^ '^y 
future settlement or conveytince, for the purpose of finally *'y '^^ ^''*" 
and formally declaring the trusts, which do not appear to ^jJ^J^iso*' 
have been so declared by the instrument containing such di- ^ ' *™' 
rection or reference; in such case, the- chattels do not vest " 
absolutely and indpfeasibly in the first tenant in tail, until 
he attains the age of 31 years. 

603 This distinction is only in accordance with the Distioction 
distinction which has been made, in other cases, exhibited in 
between trusts executed and trusts executory. tli^se two 

604 In the case of a trust executed, the trust being "^'^ •" '" 
^nally declared by the instrument creating it, a a<^rtiaiM 

Court of Equity can give the words no other force than that "''''. '"^ *™" 
which they literally possess, in themselves, consistently with *""^^"^.'> 
the rules of law ; for, in such case, the Court is not called "^° "^ 
upon to frame new limitations, in order to carry out the ° ' "^f**"* 
intention; but to act upon limitations or directions already X2^-"^° 
framed and subsistioR. _ ™ "'^'"^ 

But, in the case of trusts executory, all that is done by °°' 
the testator or settlor, is, to intimate the mode in which he 
wishes his property to be settled by some future settlement 
or conveyance : and a Court of Equity is at liberty, and, 
indeed, feels bound, to settle or convey it in that mode 
which will best accord with the spirit of the party's 

605 directions. In the case of a trust executory, there 
is not that degree of presumption that tlie party 

has accurately expressed what he intended, which there is 
in the case of a trust executed. And therefore, whether a 
Court of Equity would have been justified in giving greater 
effect to; the supposed intention of the party, in the case of 
a trust executed, or not; there can, at all events, be. no [ 316 ] 
doubt, that it is justified in carrying out his intentions, in 
the case of a trust executory. And by not giving an ab- 
solute interest in. the chattels to the tenant in tail, before 
21, the Court renders such chattels unalienable, in the 
case of an executory trust, for the same length of time as 
the real estate, and secures their transmission from one per- 
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son entitled to the real estate, to another, as long aa the lav 
will allow. 

If a Court of Equity were not to givo effect to 606 

esecBtorf trusts in this vray, it would be an ano- 
maly of the most arbitrary kind ; it would be refnnng to 
make a distinction between trusts executed and trusts exe- 
cutory, in this respect, while, in others, a distinction is uni- 
formly made. 
Executory For this reason, executory trusts otigbt to be 607 

trusts should couatnied in the manner above mentioned, whether 
be construed (hey are created by marriage settlement or arti- 
SMording to gi^g^ ^j merely by will. But such a construction 608 

U^ should be adopted more especially in the case -of 
*"" '■ ,1 marriage settlements or articles: for, there, the issne ia 
wh!mcr«iled "™*'°'i*'" ■•■« *11 purchasers, instead of being volun- 

seitleine^r '' ^^ sometimes been thought that where the 609 

articles. disposition is made, not by a direct gift, but through ^ 

A ffiH '^^ medium of a direction that the chattels ^all go to p^ 

throueb the ^'^^ sustaining a certain character with reference 
medium of a ^° '^° realty, the trust is a trust executory. It is 610 

direction is true that Fearne uses the word directory, aa syno- 
not neccs- nymous with executory, but, in ^his definition of a trust 
■arily a trust executory, he only includes those which refer to the 
executory, execution of a future settlement or conveyance, (6) 611 

And though an executory trust is necessarily di- 
rectory, yet, a trust may be directory, and at the same time, 
executed, where it is finally declared in the instru- 
ment creating it. And, it may be asked, what 613 
substantial difference is there, upon principle, be- 
tween a trust which is, and a trust which is uot, directory 
in its terms ? If a testator gires a sum of money in trust, 
and directs it to be equally divided among a given oumbet 
of persons; and there is no gifi of the money to those per* 
[ 317 ] sons, independently of the direction to divide the money 
between them; is not this the same thing, so far as the 
present question is concerned, as if there were distioct gifts 
of the respective ^ares in trust for the respective indi- 
viduals ? Even where chattels are bequeathed without the 
medium of a trust, the legal right to them vests in the 
executors, as much as it does if the execntdrs are 
directed to dispose of them. So that, upon prin- 613 
ciple, as well aa upon the indirect authority of 
Feame, in his definition of trusts executory, such directory 
trusts as these, are trusts executed', and not executory, so as 
to call for that kind of construction which trusts executory 
in general receive. 

^6) Feame, 113.; 
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614 la some cases the words " so far as the rules of The words 
law will permit," hare been inserted. And, in " so far as 

one sense, • " these," as Lord Hardwiclce says, " are very the rales of 
material words;" namely, as prechiding any intendment '"7, *'" '*'' 
coutrary to the rules of law : " for," His Lordship adds, " it "J''" P"*- 
is impossible to object that the testator had any intention p'""^ any 
contrary to the rules of law ; for ho hath by these words ""lendme^ 
delivered himself from any imputation of the j^ ""^ 

615 kind."(c) But they have no force in enabling the * 
Court to tie up the chattels for a longer time than ""' J[i™ 

that for which ihey could be tied up, if these words were °^^ Co^ta 
omitted : for they imply no more, in this view, than would .i_^„_ "uaf 
be implied without them; and their meaning is capable ^^fteb^raDT 
being satisfied by supposing them merely indicative that the looinr time, 
testator was aware of the different natures of real and per- 
sonal estate, ((f) 

616 Having said what appears to the author to he (^ses, 
the true doctrine upon tne sabject of this distinc- 
tion between trusts executed and trusts executory, he now 
proceeds to draw ihd reader's attentioB to the cases relating 

to it. 

Henry, duke of Newcastle, covenanted, on the marriage T%eDtiJcet^ 
of the Earl of Lincoln, to settle leasehold estates, in trust yewcattle v. 
for such persons, and such or the like estates, &c., as far as r jig ] 
(he law would allow, as declared concerning real estate The Coim- 
thereinbefore limited to the earl of Lincoln, for life; n- tug of Lin- 
mainder to his first and other sons in tail male; remainder coin, 3 Yes. 
to Lord Thomas Pelham Clinton, second son of the Duke, S87. 
for life ; remainder to his first and other sons in tail male ; 
with divers remainders over. The Earl of Lincoln died, 
leaving issue a son, Henry Pelham Clinton, who died soon 
after his birth, and a daughter, Catherine Pelham Clinton. 
Henry, Duke of Newcastle, died, and was succeeded by hia 
ouly surviving son. Lord Thomas Clinton, who died : upoa 
which hia eldest son, Henry, became Duke of Newcastle. 
It was insisted, that, upon the death of the Earl of Lincoln, 
his son, Henry Pelham Clinton, became entitled to the lease- 
holds ; and that, upon his death, the Countess Dowager of 
Lincoin became entitled thereto, as his personal represenia- 
live. But Lord Loughborough, C, held, that, in cases of 
marriage articles, where leasehold property is to be the sub- 
ject of a settlement of freehold estate, and the limitations of 
the freehold go to all the sons in succession ; the settlement 
to be made of the leaseholds, is to be analogous to that of 
the freehold ; (3 Ves. 397} [t. e. analogous, not in terms, 

(e) Gower v. Groiveitor, 6 Mad. 347. 

(d) See VtMfckm v. Burgtm, 3 Bro. C. C. by Belt, 106 ,- and Lord Redes- 
dale's note, S. C. 104. 
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bnt in effect ;] and that no person shoald be entitled to the 
absolute property, unless he shall attain 21, or die under 
that age, leavinK issue male. {lb. S9§,) His Lordship ob- 
served, that, admitting that ir the subject of the articles were 
freehold, and the articles were so drawn as to give an estate 
to the heir? of the body of the father, it would be impossi- 
ble that he should be tenant in tail, but he mu^t be reduced 
to au estate for life ; in parity of reasoning, it was impossi- 
ble, in this case, to give a vested interest to a son upon his 
birth. {lb. 398.) The decree directed the leaseholds to be 
settled in trust for Henry, Duke of Newcastle, and his exec- 
utors, administrators, and assigns ; but if he should die under 
SI, without leaving issue male living at the time of his 
death, then, in trust for his brother, Thomas Pelham 
The Com- Clinton, in like manner j with similar limitations over. The 
ttuo/Lia- case was carried by appeal to the House of Lords, who 
coin V. The affirmed the decree, with the exception of leaving out the 
[ 319 ] linii(ationssubsequenttolheword«assigns,"inconseqoenco 
V>wfce of of the Duke having attained his majority, whereby such 
Netoeattle, limitations became unnecessary. 

13 Ves, ai8. Great difference of opinion existed, in terms at 617 

Difference of least, in regard to this case, between Lord I^ugh- 
opiDion borough, who made the above decree, and Lord Ellenbo- 

among the j^ugh^ c. J., Lord Eldon, and Lord Erskine, C, who pre- 
judges in gjjgjj when it came before the House of Lords, 
that case. When the cause was heard, and previously to 618 

ObKTimUoaa delivering judgment, Lord Loughborough is re- 
lL hbo. P"*"®^ '° ^^^° expressed himself as follows : " I lay no 
tou"^ great stress npon the words, ' as far as the law will admh ;* 

^ but I put it to you, whether, in the nature of things, there is 

not a radical and essential difference between marriage set- 
tlements and wills. The parties contract upon a settlement 
for all the remainders. They are not volonury, bnt are 
within the consideration. The issue then, axe all pur- 
chasers." (3 Ves. 394.) 
ObservBtions On the other hand, I^rd Eldon said, that there 619 

of Lord was no diHerence in the execntion of an executory 
EMon in the trust created by a wilt, and of a covenant in marriage arti- 
same case, cles ; and that such a distinction would shake to their foun- 
dation the rules of equity. (18 Ves, Jun. £27.) He ad- 
mitted, however, that there is a distinction, if the will makes 
a direct gift, and the articles contain a covenant to be exe- 
cuted, {lb. 230.) 
and in Jer- And in Jervoiae v. The Diike of NarthvmhtT' 620 

VMM V, TU land, 1 Jac. & Walk. 574, Lord Eldon said, if it 
/hfAe of was supposed, that he said there was no difference betweeu 
iVortAufli- marriage articles and trusts executed, he never meant to say 
htrland. so. And he further observed, that, in marriage articles, all 
the considerations that belong peculiarly to them afford 
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ptitnSJacie eTidenca of latent which does not belong to 
ezecatorf trusts nadtit Wills.' Bnt that he look it, according 
to all the decisions, allowing for that, an executory trust in 

a will is to foe'«zecuted in the same Way, 
631 Now, with regard to this diS'erence ih opinion, Meuiing of 

real or arpparent, it may be observed that Lord tbe expres. 
Loughborough's meaning might be, and probably fras, not ««»« t»ed 
that a different construction, if the thing we're res' integra,.^T Loid. 
ought, en principle, to be adopted in a covenant to settle in "on^ibi^ - 
a marriage settlement, fromttiat whic^ Would be proper in '""g"" "- 
an executory trustin a; will; but that, eren 'admitting that ~ t 9^^ } ' 
siniilar words to those in the principal case, had been' con- 
strued, in the case of a will, to coiifer an indefeasiblE vested 
interest on the -first tenant in tail, on hirf birth ; yet that a . ' 
Judge, who did not approve of that cohstructlon, Was^ Dot 
boOnd to adept it in the case of a marriage settlementj 
where, besides the mere slgtitBent of fnteniioQ, there was 
tbe additional ground, that the issue in remainder were all . '. 
pdrchasers; whereas the issue in the casa of a wilt are all . - ^ 
volunteers. Lord Loughborough did not say, or Intimate,- 
eiAiei that he approved or disapproved Qf such a construc- 
tion, In the ease of a wm ; or ^at such a conBtmction had , ■ - 
eter- been made, in tiie case of an executory trtist ; bnt . .- 
merely showed, that, whether such a construction had been 
made, or not, in FoUg r. Bttmeli, I Bro. C. C. S74, and 
KauijAan V. fi«rf/e*n, 3 Bro. C. C. 101, which were pressed 
npon Mm; stillj a different constrnction might fkirly be 
adopted in the principal case, it being a case of a iparriage 

settlement, and not of a wOl. 
629 Whatever was Lord Loughborough^s meaning,' 

how&ver, sordy it would only be right that a' dff- 
ferent construction shomd be made in the case of mar- 
riage articles, if if were true that such a construction as - 
that abote-mentioned liad been adopted in the case, of 

wills. 
633 - Bdt, Supposing for ft moitient, (as will appear An execu- . 

hereafter,) that uo such construction has in fact lory trust by . 
been made, in the ease of an executory trust created by will ought 
tmli; and that the maMer is res ihttgra; it is humbly sub- not to ta 
milled that such, a constractien ought never to be' adopted, coost'"*! so 
even in the ease of a will. For, it is allowed, on all hands, «» ^ f^*' 
th^a Court of EquKy has the liberty to mould the limita- '?J|"'~™^ 
tion^ so B3 to execute the intention as far as the law wiH ?'t!1]!?"'**^ 
permit, in the case of an executory trust, where a convey- 2rcZ,^„ 
ance is directed— that the Court is not restricted to 'he^jrjljf^ 
technical operatioti of the very words themselves, as they j^j^,^ ■ 
stand, in the case of a trust executory, as it is inrtha case of 
a trust executed. And yet the construction which gives tfia 
absolute properly to the 'first tenanl in fail at his birth, only 
Vol. II.— 33 
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lies up the property to the extent to which a trust executed, 
couched in sitnilar terms, vould tic it ap. (See Carr v. 
Lord Erroll, 14 Ves. 478.) 
And in fact But, vhen the cases are closely examined, the 684 

[ 331 } fact seems to be that no sudi constrocdoa of ao 
no such tsOD- executory trust has ever heen made, ersD io the case of a 
fltrucUoB of will. Lord £ldoii thought it had in Foley r. BumeU, and 
an eseci^ry Vaughan v, Burslem ; but he appears to have fallen into a 
"trust has misapprehension, in regarding those as cases of executory 
been adopt- trusts specifically and properly so called, that is, of execa- 
^* tory trusts which are opposed to trusts executed, and which 

alone are the subject of the above distinction. 

Fciey V. In Foley V. Burneli, the testator bequeathed plate and 

Bumdl, I ether personal chattels, to be held and enjoyed by the seTe- 

Bro. C. C. ral persons who from time to time should be entitled to the 

^4, ~ use and possession of the real estate, as and in the nature of 

heir-looms ; and Lord Thurlow, C^ held, that the chattels 

vested absolutely at his birth, in the first tenant in tail, who 

died H days afterwards ; and that his father, the tenant for 

life, was entitled to them as bis administrator. The cause 

was reheard ; but the decree was affirmed by the Lords 

Commissioners, Lord Loughborough, Mr. Justic* Asbursi, 

. . and Baron Hotham ; and afterwards by the House of Lords. 

was not an But, in this case, there was no direction that any convey- 

execiiloiy ance of the chadeU slwuld be made ; and accordingly, Mr. 

trust. Justice Ashurst treats the trust as a trust executed. " Where 

the testatOT leayea it to the Court," says the learned Judge, 

« the Court will protect the property; as far as may be : here, 

' he has taken upon him to be his own conveyancer." 

Nor was So, in Vaughan r. Burslem, the testator diroeted that 

Vaughan v. chattels should go, as heir-looms, with his real estate, and be 

Burdem, 3 held and enjoyed by the person or persons for the time being 

Bro. C. C. entitled to his real estate, as far as the rules t^ law and equity 

101. would permit ; and Lord Thuilow held, that the lenaiit for 

life, as personal representative of the first tenant in tail, who 

died six weeks after his birth, was entitled to the chattels. 

But here again, there was no allusion to any conveyance ; 

and hence « Lord Ellen borough, though he said he could not 

' reconcile this decision witli the decree in the principal esse, 

yet treated the trust as executed, observing, that it waa the 

case of a testator executing his own purpose.(e) 

r 32S ] And Sir W. Grant, M. R., must have considered it in the 

Nor was same light, from what be says of the case of Carr v. Lord 

Cam. ■ Erroll, lA Ves. 478. In that case, the testator directed that 

Lord^rt^, all his plate &c., at his mansion house, should remain there, 

14 Ves. 478, as heir-looms ; and devised the same to trustees, upon trtist, 

to permit tlie same to go together wjlh the mansion, to soch 

(e) 12 Ves. 225. 
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persons as should from time to time be entitled to it, for so 
lODg a time as the nilea of law and nquily would permit 
Sir W. Grant hdd that the absolBte interest vested in the 
first tenant in tail, and, upon his death under age, passed to 
his personal representative. And His Honour said, that the 
only difference between tbatcase, and Vavghan t. Burslem, 
was, that trustees were interposed in tha-former; and that 
then was nothiug - executory in the -trust interposed; and 
therefore the question, whether there was any difference 
between an executory trust by a will and a covenaat in 

marriage articles, did not arise. - 
635 The fact is, that Lord Eldon considered exeen- Lord Gjdoo 

tory trusts, as opposed to trusts executed, to conr- suppoaed 
prebend trusts in which the gift was made by way of direct that direct- 
tioQ that the property should be enjoyed by persons sustain- ory trusts 
ing a certain character. His Lordship says, of Foley v, were syno. 
Sumell, that the clause being clearly directory, it was one cynions with 
which a Court of Ek^uity would mould to the purposes of executory 
the testaitor, upoa its general principles. But it will have t""ts. 
already appeared, that these directory trusts do not belong 
lo ihose vhiah a Court of Equity will attempt to mould, so 
as to carry out the intention of the party to a more full extent 
than would be accomplished by the technical operation of 

the words themselves. 
686 LMrd Eldon objected, that the decree in the prin- Objectioa 

sipal case, did not accomplish that which it was urged by 
designed to accomplish ; that, in fact, it did not tie them up Lord Eldon. 
as far as the law would permit; for, the moment a son came ' 
lo the age of 14, he might (subject to the contingency of his 
death under the agd of 21, not leaving issue male,) bequeath 
the leasehold estate ; and if a son died under 21, leaving 
isBoe male, that issue male would not take the leasehold 
estate, a»be would the real estate, but the leasehold estate 
would be part of bis general personal estate, which might [ 983 ] 
go to his next of kin, an3 eqOally to the wife with them. 
And in Sutrell v. Crutchley, 15 Ves. 553, Lord Eldon, C, 
said, the difficulty that always occtirred to him, was, what 

was to become of it if the party died under age, 
628 leaving issue. But, Lord Loughborough gave an 

answer to these objections, when ^he said, that it 
was much more probable that a new-bom child ^ould die, 
than that a son should have a child, aud live till very near 
the age of 81, and then die. If, however, such an improb- 
able event should bappMi, the intention to keep the real per- 
sonal estate together would still be in a great measure eSsc- 
tnated.(/) 

(/) 3 Ves. 295.. 
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ObaerraiiMu Lord Eldou nmaited, Ibat by luaitliag tbe 689 

OD some limitations subsequent to the void "aasiaDs," as 
other re- above mentioned, a great deal of difficuUy was remored: 
maiis of for the decree [of the House of Lords] could not serre as a 
Ix>rd EldoD. guide to conveyancers, as to what is to be done under any 
. other circumstances than a tenant in tail in posaesnen attain- 
ing 21. And in Burrell v. CruteMeg, IS Ves. 553, His Lord- 
ship said, he did not take the case to have decided aoytfaing 
with regard to any case that might possibly arise, except 
that precise case, when the Duke had attained 21. 
Upon this, it ia to be observed, that tbe decree 630 

sufficiently establishes this point — that, in the case 
of a covenant in a marriage settlement, of the kind in ques- 
tion, the chattels do not vest in the tenant in tail absolutely 
on his birth. For, Heiuy, Duke of Newcastle, who had at- 
tained 21, was not the first tenant in tail under the sstUe- 
ment Henry Pelham Clinton, son of the Earl of Lincoln, 
was the first tenant in tail ; and yet, as he died an infant, it 
was decided by the House of Lon]8,that the chattels did not 
pass to his personal representative, bat belonged to Henry, 
Duke of Newcastle, the second tenant in tail, though, as the 
latter had attained 81, it became nnnacesary to decide 
whether they vested in a tenant in tail, at his bir^, or on 
the death of a preceding tenant in tail, subject to be devest- 
ed, or whether the vesting was suspended until 21 ; and if 
they vested at his birth, whether they went subject to be 
[324 ] devested simply in the event of dying under 21, or In the 
double event of his dying imder 21, without issue generally, 
or issue male. 
Obserrationa The Lord Chancellor, tjord Erskine, coincided 631 

of Lord Er- in the views of Lord Ellenborough, in regard to 
skine. the propriety of the decree made by Lord Loughborough. 

Lord Erskine, after saying that he found it impossible io 
leixiucile all the cases, o^rved, that a Court of Equity 
should give a construction to an executory covenant of this 
kind, agreeably to what would have been the direction of a 
conveyancer consulted by the pa^ty. That if he would be 
his own conveyancer, and create the estate, the Court had 
no jurisdiction to alter that estate; but, upon suchacore- 
naut as this, the Court had jurisdiction, under theauthority of 
Gowtr V. Groavenor; and it was reasonable that tbe intention 
should be executed when the Court could see it.{g) 
Remarks It is to be lamented that Lord Erskine should 632 

thereon. have reeled his decision on tlie opinion of Lord 

Hardwicke, in Gower v. Grotvtnorf a case in which the 
terms of the will cannot be subslantially distinguished from 
those in Foky v. Burmll, and Vaugkan v. Bursiem; a 

(ff) 12 Ves. 238. 
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case, therefore; of a trust executed, and not of a trust exeea- 
tor^; a cage iu which nothiDg was decided; and a case in 
Tbich the jjuestion was altogether diSereat from the p<Mnt 
at issue ia The Countess qf Lincoln t. The Duke qf Ntw- 
eattle. 

In Oower t. Groavener, Sir Richard GrdsTenor devised Gotier v. 
real estate to Thomas Grosrenpr, for'life ; remainder to his GrontTwr, 
first and other soas in tail male ; remainder to Robert Gros- 5 Mad. 347. 
venor, for life ; remainder to his first and other maa in tail. 
And he declared his will and mind to be, that his lilmiry, 
&c., ^ould go as heit-Iooms, as far as they could by law, to 
. the heir male of his family successively, as his r^ estate 
was thereby settled. Sir Thomas Grosvenor died, without 
ever haying any issue. Lord Hardwicke came to no deci- . 
fflon ; but he was of opinion, that the chattels were given to 
Sir Thomas Grosvenor; dnd afterwards to his son, if he 
shoiild have any, but as he had none, to Sir Robert. 

633 Nctw, it must be observed, that here the ques- [ 325 ] 
lion was between one tenant for life and another; Obeerrations 

and consequently Lord Hardwicke's opinion has in reality thereon. 
no bearing upon the question in The Ihihe of Newtattle v. 
3^ Countess qfLincoin, where the que^oQ was a' ques- 
Uon betweea one tmiant in tail and the representative of a 
deceased tenant in tail, relating to the time when the chat- 
tels vested absolutely ia the tenant in tail. True it is, that 
Lord Hardwiclce said, that there was oq\y a directory clatise 
to the executors; and that when a man makes use of words 
of this sort, he does not make the limitation himself, but he 
leaves it to the law to do it for him. Bnt His Lordship does 
not say, that this was an executory trust expressly referring 
to a future settlement or conveyance. And all that he 
seems to have meant, is, that the testator had not made the 
limitation himself, in direct terms, bnt had left it to the 
operation of taw, to mould an express limitation out of tho 
directions he had given, accordit^ to the legal import of 
those directions, by giving, the same effect to them, as to ex- 
press limitations of the same legal import. In other words, 
the learned Judge seems to have meant that wbi<^ he had 
just before observed, namely, that there were no express 
words of devise ; and that it would be a very hard construc- 
tion to call this an express gift oi legacy to the party, on 
purpose to defeat the intention of the testator, ana though 
Sir Thomas enjoyed them for his life, yet the inteniioa 
of the testator was, to have them go in succession. {/6. 
349.) 

634 Observations might be made upon other parts of Concluding 
Lord Eldon'js speech ; bnt it does not seem Qeces< obeervatioDs 

sary to do 80 for the present purpose. From what has been on the cases 
said it will probably be snffioienlly apparent, iha^ notwith^ above mh 
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standing the obJ«ctiona of l<ord EtdoniandtbeimpiMaifoility, 
in thfl opinion of Lord Ellonborough and Lord Erskine, of 
reconciling all the cases ; -yet it is clear, upon the atithorilf 
of Mr. Justice Ashurt^ Lord Ellenboroagh, and Sir WiUiam 
Grant, that the cases of Foiey v. Bumell, and VaugAan 
V. Bur*lem,a.n cases of trusts executed; and that, 
upon the authority of Lord Longhborongh, Lord 635 

ElienboTOUgb, and Lord Erskine, as wellas upon 

[irinciple, an executory trust of the kind io queaiion, especial- 
_ _ f vben-created by marriage settlement or ankles, ought not 

to be construed so as to vest the chattels real or personal Id' 
the first tenant in tail of the real estate, in an ab- 
solute and ind^ea«ble manner, at his birth. And 836 
assuming, upon the authority <^ Mr. Justice Ash- 
urst, Lord EUenborough, and Sir W. Grant, and upon 
principle, that Foley v. Bumell, Vaugkan v. Bvriletn, 
Carr v. Lord Errolt, and Oower v. Orwvenor, were cases 
of trusts executed, while the case of 7%« Duke ofNeweaatle 
T. Ttu Countest of Lineobh was a case of as ezecatory 
trust, it would seem necessuily to follow, that the' 
tatter case does not at all interfere with the former. 637 
If the former cases are considered as trusts execu- 
ted, accor^g to the opinion of Mr. Justice AshuM, Lord 
Elienborough, and Sir W, Grant, all the cases are in' \wt- 
mony, and the whole doctrine is clear and connstent Bat, 
if these cases are considered as trusts executory, contrary to 
the opinions of those learned Judges, then, the eases are 
totaily trreconciieable, and the subject of the present chap* 
ter, and in fact the whole subject of executory trusts, is 
involved in the greatest uncertainty and confusion. 
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words apparbmtlt akouktiira to a herb alteritattte 
lmltation, but iw abalitt constitdtiho a rkmaik- 
dbr; and tics versa. 



SECTION THE FIRST. .. 

«9 Genial Rule Suggested. 
A STTBSEQUENT limitation, In doubtful cases, ought 
See § 156, to be construed as a remainder or ^uasi remainder, 
168-l68b, rather than as an altematire limitation. 
128, 101. 
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639 A remtiipderDF futm remainder, as wilt appear • 

in a subsequeDt ch&ptaT, is ordinarily capable of 
operating aa an alternative limitaiioD, in case of the non- Sqs § 069. 
Testing of the prior interest: whereas ao alternative limitation 
can never operate as a remainder or quasi remainder^ and See ^ 18^. 
yet, it may be clear that the testator did not intend that the 
subsequent limitation, which is capable of taking effect aa a 
remainder or quasi remainder, should entirely fail, merely 
because the prior limitation bad once vested, though merely 

for a moment. 
£40 On the contrary, in all cases where the words 

-' do not clearly constitute a mere alternative limita- 
tion; and-there is no indication, in any other part, that tber 
were intended to create a mere allornative limitation ; and 
where the prior limitation does not carry the fee in real pro- See ^ }$d,- 
perty, or absolute interest in personal property, and come- 165. 
quently the subsequent limitation can operate as a remainder 
or quasi remainder ; there, it would appear clear that the 
testator intended that such subsequent limitation shonid be 
allowed to operate as a remainder or quasi remainder, 
vben it could not operate as an alternative, in the events 

that happened. 
641 For, ^rst, where such subsequent limitation is 

followed by a still more remote limitation, it can, r 3^5 1 
hardly be supposed, that such more remote limitation, was >. 

intended to exclude the less remote limitation, in one event, 
when, in another event, it would have had to await the ex- 
piration of the less i^mot'e limitati»ni those who were the - 
prior objects of the testator's bounty, in the one event, would 
sorely be the prior objects in the other event, when that 
event could have no connexion -with or influence upon the 
testator's preference of the objects of the less remote limita- 
tion to the objects of the more remote limitation. - , 
643 And, seooudly, where snch subsequent limitation 1. 

is not followed by any other ulterior limitation, and 
conseqnentlyit is then a question between the person claim- 
log under it, and the heir at law, or the person or persons 
entitled to the undisposed of personal estate, the better opin- > 
ion would seem to be, that, even in this case the subsequent 
limitation should be allowed to operate as a remain- 
643 der or quasi remainder. It is true that the heir 

can oqly be disinherited by express words or neces- 
■ary implication. - But it was said by the Lord Chief Baron , y ^ 
in Thkiervjf v. Colt, and, with the above qualification, truly q.. ^^i 
said, that " the doctrine has long been exploded that the 
heii at law has any particular privilege or favour from the 
Court." "What he has (added Mr. Baron Alderson) is a ' 

cle&i primd facte title, which you may show to 
644. have , been taken away." In tpe case supposed, 8m ^686. 
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tbete are eapren ^orda : but ttMiL thon vatds are am- 
bigiloo*, and the Court must lean ooe way* or the oUier. 
Must it lean in favour of tho beir, who does Qot. seem to 
have been an object of the testator's regard,aDd against-the 
peraot) who, in one erent at leasts waa clearljr intended to 
take, and who would seem, judging d priori, to be equaltf 
an object of the testator's bounty, in the other eregt? The 
obsferratiea of the Lord Chief Baron, approved as it evident- 
ly was by the other Jeamed Judge, would seem daarLy- to 
Jif^ative this ; and numerous cases in whtcb wills have been 
aoconstrued, as to- disinherit, prove the truth of that obser- 
vation. 

No rule such as tluit abore suggested seema to 645 

have be«Q laid down by authority; but there have 
See ^665. been cases in which the principle has been virtuallyacted ml 

[329] SECTION THE SECOND. 

Doviae lo a Certain Suits of a more Specific Charaeter. 

to hia issue -Whebi real estate is devised to a person, and to «46 

or his Mas ' ^^ iaaue, or his sons, daughters, or children, with 
daughterstor ^ limitatiga over on his, death Without issue, or without 
chifdreo, leaving issue, or for want, or iu default, or on failure -of 
With a liori. issue, or of such isgue, or of sons, daughters or cfaildirea ; 
tation ovcF and it is desired to ascertain whether such limitation over is 
On bis dcanta e remainder, or an alternative limitation ; it is gecessuy, in 
without " the first place, to determiin what estate the ancestor or bis 
issue, <fec. issue take. And, ■ 
~ I. When the 7. launder the rulesia the thirteenth and seven- S47 

adc«8(or or teenth diapters, or otherwise, the aoeeslor or llis 
bis iMue issue take an estate tail,- or the issue -take a life estate in re- 
lake an «• Diainder ; and such.estate is a vested and absolutely limited 
ii^tail, <w estate; the limitation orer, as regards «ich estate, is a re- 
k "^c Qi^iider, and not an ^temative limitation : because aa alter- 
take a life -natiTg limitation is iRbperative and bad in its very creation, 
estate ui re. unless the interest which it is intended to confer, is a subwi- 
«^h«iil^ '"'* for a contingent or an. hypolheticaliy limited interest; 
teveetodand f*^^' *^*' ^^**' ^"^ ''^* constructioQ ought ta be such, vt 
absolutely ra magia vahat, quam pertat. 

fimlterf ^ testator devised an estate lo -?., for life ; remainder, to 

' AMviiv tiiMeesto preserve, &c.; remainderto all the children of A, 

j^^ g as tenants in common, and not as joint tenants; and, for 

SioiSSS ^'"" °^ ^°*^ issue, to A, for life ; remainder to trustees to 

' ^ preserve, fiic.; remainder to all the children of .fi., as tenants 

ittcommon, and not-as joint tenants; and, for want of such 

issoe, to C in fee. ^. had children living at the date of the 

will The Master reported, that all the limitations in the 

- . will, subsequent to tfie de^se^o the children of .1, failed. 
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as being only to take effect in case there never was any such 
child. But, Sir L. Shadwetl, V. C, held, that the. children 
cpf A. took estates for life, as tenants in common, with cross 
remainders between them, for life [notwithstanding the 
words " and not as joint tenants"] ; remainder to B., for 
life ; remainder to the children of B,, aa tenants in common, [ 390 ] 
for life ; with cross remainders between them, for life ; re- 
mainder to C. in fee. 

llie following case also may perhaps be jairly regarded Doe d. Jtar- 
aa an illustration of the same prmciple. A testator devised rad-^. Ban- 
thus:— "to 5". M. and her heirs, if she has any child; ifn»rf«-.7 
not, after the decease of she and her husband, then 1 give it Me«. & W. 
F. M. and her heirs." S. M. had a child, who was living ^^• 
at the dale of the will, but died four days afterwards, in the 
testator's lifetime. It was held, that S. M. took an estate 
tail ; " heirs" being explained by the word " child" to mean 
"heirs of the body;" and that, upon her death without 

heirs of her body, the property passed to F. M. 
t48 II. And even if the estate for life or in tail is II. Where 

contingent, as where the devisees are unborn ; or auch estate 
if it iff hypothetically limited ; unless there is some panicu- >■ conlingent 
lar indication of a contrary intent, the limitation over, it is or hypo- 
conceived, is a remainder, and not an alternative limitation, ihetically li- 
npoQ the principles involved iu the first general rule above '™™- 
suggested, and also upon the principle, that « an estate tail," 
as Lord Hardwicke observed in Brotonsioord v. Edioarda, 
"is capable of a remainder, and it is natural to expect a re- 
mainder after it."(a) 
649 III. But, ^ if an estate in fee, simple or qualified, ITT. Where 

is taken by the ancestor or the issue, (he limitation such estate 
over, as regards such estate, is an alternative limitation ; is in fee. 
because there cannot be a remainder after a fee simple(6), 
or qualified. See § 165. 

(a) 2 Ves. Sen- 249. And see Ivt$ y. Legge, 3 Dura & East, 488, in note, 
as staled, Fcarne, 276, 2Tf. But see contra, JKeene v. Pinnock, cited 3 Dura. 
& East, 495, and by Feame, 379. 

(ft) See Loddiagion v. JGme, 1 Salk. 824, as stated, Fearne, 345, 373. 
Goodright d. Docking v. Dunkam, Doug. 364, as stated, Fearne, 375. Doe i. 
Comberbaeh v. Perryn, 3 Dura. & Eaat, 484, na slated, Feame, 876. And also 
Hoekky V. Mawbey, 1 Ves. 142 ; and Doe d. Oilmai t. Eloey, 4 East, 81 S ; 
stated ^ 680. 
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CHAPTER THE TWENTY-SECOND. 

CBITAIM CASES Of COHDITIOITAI. . LIMITATIOHS, DISTtH- 
ODISHBD FROM CASES OV HEKS ALTBEHATTVE LIUtTA- 
TIOKS; AITD VICE TEESA. 



SECTION THE FIRST. 

Certain General Sulea niggested. 

iDtroductory We have seen in the first chapter, that, in doubt- 650 

obaervuiona. fill cases,alimilBtioti shall, if possible, be constcued 
See§ lH-9. & remainder, rather than an executory devise, whether of 
that kind which is termed a conditional limilatioo, or of 
any other. And, in the chapter next preceding the present. 
See fj 688, ^ rul^ has been suggested, that a subsequent limitation, in 
645, doubtful cases, ought to be construed as a remainder, if 

. possible, rather than as an alternative limitatioa. It now 
remains to gire some rules apphcabte to cases where a limi- 
tation is not construed as a conditional limitation, and yet 
it cannot be construed as a remainder, because the prior 
See § 649. limitation carries the fee In real property, or the absolute 
See 99-103. interest in personal property. 

I. Where the 1- Where the prior hmitation carries the fee in 651 

prior iotereat fSAl properly, or * the absohite interest in personal 
m fee is not property, a subsequent limitation, in doubtful cases, ought 
vested and to be construed as an alternative limitation, if possible, 
absolutely rather than as a conditional limitation, provided the prior 
limiied, and limitation cannot fairly be construed to confer an interest 
the Bubae- _ vested prior to the event on which the subsequent limita- 
(|ueDt limits- tion is to take effect, and an absolutely limited interest, 
tion is an al- either by reason of the form of its original liniitation,(aJ or 
temative. of some subsequent explanatory expressions. 
r 33S ] For, suppose the prior limitation to be executory 65S 

See ^ 111, >a itB original creation, but afterwards to confer a 
7O-01. vested interest, it would seem that thesubsequentUmitatioD 

See § 128- onght, in a doubtful case, to be construed, if possible, as an 
186, 148- alternative, and not as a conditional limitation, in order that 
166, the estate of the persons taking under the prior limitation, 

who were the primary objects of the testator's regard, may 
not be defeated in favour of those claiming under the sub- 
sequent limitation, the secondary object of bis regard. On 



(a) See WaUv. Tomlinnm, 16 Ves. 4J8. 
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th« other hand, if the prior limitation never takes effect 
at all, it is clear that the subsequent limitation, even with- 
out the necessity of heiug construed as simply an altematire 
in its original creation, voold be allowed to operate as an 
alternative, according to the- doctrine ttated in a subsequent See ^ 669, 

chapter. 671. 

633 No rule to the effect erf" that above nuggestfed 

has been laid down by authority: but, it would 
cleariy appear to commend itself to reason and the analogy 
of law; and it wonid also .seem to be exemplified in the 
cases of Galland v. Leonard, Home v. Pillana, Manteitk 
V. Nicholaon, and other cases cited in the present chapter, 

in support of other more specific rules. 
654 The construction which leans towards holding 

a limitation to be an alternative rather than a con- 
ditional limitation, is sometimes aided by (he doctrine of 
remoteness. For, where a limitation would be too remote, See ^ 706, 
if it were held to be a conditional limitation, hat not too 
remote, if held to be an alternative, it should, if possible, be 
construed an alternative, according to the maxim, Ut ret 
tnagia valeat, quam pereat. 

A testator, after giving several life annuities, amounting Murmg v. 
to 870/. a year, proceeded as follows: "Which 270^. ^r •Sddtn- 
annum, as the several life annuities fall in, I give and be- ^rook, 4 
queath to my aforesaid trustees, for the use and benefit of Rusa. 407. 
the eldest surviving son of the aforesaid Sir J. M.; and, 
filing the male issue of the said Sir J. M., to the daughters 
of the said Sir J. M. living at the demise of such male issue, 
in equal proportions." And the testator disposed of the 
residue of his property in the following manner: "The 
remaining produce is to be enjoyed by my wife, M. M., 
during her natural life ; and then, I give and bequeath the 
aforesaid sums, at her demise, to the eldest surviving son [ 333 ] 
of Sir J. M., upon his coming to the age of 25 years ; the 
interest arising therefrom, after the demise of my said wife, 
to- be applied to the use of the said surviving eldest son, as 
to my trustees may seem most proper, till he comes to the 
age of 35 years, as before specified, or failing such male 
issue, to the daughter or daughters of the aforesaid Sir J. 
M; living at the time of the demise of the last of such male 
issue, in equal proportions." Sir J. M. had one son only, 
J. M; who died under 85, before any of the other annui- 
tants, and did not leave any son. Lord LyndhursI, on a 
petition of appeal as to the annuities, and on an original 
petition as to the residue, affirmed the decree of the Master 
of die Rolls, Sir John Leach, as to the former, and held, that 
the gift to the eldest son was not too remote ; but that the 
eldest son surviving the widow, if there had been one, . 
wonId bare taken, whether bom or anbom at the death of 
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the testator; and that auoh wm would have talnn a reated 
interest in the residue, oo tba death of the widow ; became, 
the whole of the interest was giveo to him from bei decease. 
And, for the reBW»is givea below. His Lordshyi held th^ 
the UmitatioD to the daughtete was ao altematiTs Unutalioa 
to take effect if there should be no sod surriTiag the annui- 
tants, in the case of the annoitiea, and the wtdov, in the 
case of the residue, in favour of the daughters, living at (he 
death of the son, or the last son who died in the lifeti^ o( 
the annuttaDU or the widow. It was not a limitation to 
take effect after the enjoyment of another particular estate 
by the eldest son, either on his decease after the deatii of 
the widow, or oo a general &Uure of bis issue; in either of 
See ^ 706, which cases it would have beau too remote. It was not to 
714. take effect after a general failure of male issos. For, the 

testator only contemplated a personal benefit to such eldest 
son of Sir J. M, as should survive the annuitants, or, in tbs 
case of the residue, the widow ; for, if the first son bad died 
before the annuitants or the widow, leaving a sod, the 
second son surviving the annuitants or the widow must 
have taken, in exclusion of the first son. And .the testator 
could net hare meant that the succession of the daughten 
[ 334 ] should depend upon the failure of issue male who were not 
to take before the daughters. Besides, the sift was to ths 
daughters living at the denude of sucb male issue. The 
failure he contemplated was to take place in the lifetime 
of die daughters ; and, the word demise is more referable to 
the death of an individual, thaii to the extinction of a whole 
line of issue. Nor was it to take effect on the death of the 
eldest son t^fter the decease of the annuitanls or the widow. 
For, biid there been a son who survived the annuitants oi 
the widow, he would have taken absolutely; and in do 
subsequent event could the property haye then devolved 
' upon the daughters. 
II. Where H. But, where the prior limitation may fairly 0S5 

the prior in* i^ construed to confer a vested interest before. the 
lerestisvMl- event on which the subsequent limitation ia to lake effect, 
I Jl r"^ according to the form of its original limitation, or by reason 
ed <md the *'^ ^'"^ °^^^' expressions; and it is limited absolutely, (and 
■ubaeauent *"•' ''ypo^^i^'i'^'yi in the event of such person's surviving 
lim^ioD ii ^^ testator,) there, theprior limitation aball be construed to 
a conditional ^^ ^^t^d, becanse the law leans in &vour of giving a rested 
limitation, interest, especially to those who are tbe prior objects of the 
See & 200<9. testator's bounty ; and consequently, the subsequent limita- 
tion, unless dependent upon an event to occur at or before 
See ^ 126, the testator's dei^th, at^ll be construed a conditional, rather 
148-9. than on alternative limitation, because the construing it to 

be en alternative limitation,' iovolres the neOeesity^f con- 
strwng the prior Umiution to be either a coatiogwt or «Q 
See ^ 180. hypothetical limitation. 
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Thos, where laod is devised to a persoQ whftn he attains niustratioiu. 
21, with a timitatioB oTer in cam of his' deatii uoder that 
age ; there, if, upon ^e whole will, the prior limitation is 
capable of being constmed to create a rested interest, it 
shall be so construed ) and the limitatioa over shall oonse- 
sequoDtly be coastrued a conditional, and not an alternative 
limitation. 

And where a testator gave the intereat of pexsonalty to Sturgeu v. 
Ji., for life ; and, after her decease, he gave the same to be pearitm, 4 
equally divided, amongst her three children, or si^h of thei^ Mad. 413. 
as should be hving at her decease, the same to be paid to Asd see alee 
them at their age of £1 years. The three children all died [_ 335 ] 
m the lifetime of the tenant for life. Sir John Leadi, V. C, Belk v. 
held, that they took vested interests. He observ^, that Stack, 1 
the vested interests first giveUby the will, were, by the form Keen, 238. 
of the expression, only defeated in case there should be ^"^ ^^ ^''* 
some or one, and not all, of the children living at the ^,'/%^' 
mother's death: but that event did not. happen; for, there j? ^A, 
was uot one child living^ at the mother's death. And he j'd •,! 
said that the case of Harrisonv- Forematt, 5 Ves. 207, was p^^^ ^' 
in point Via Ab. ' 

From the^ observations, it appears that be thought the ^^ i, j^ 
words " oi such," &c. constituted a conditional -limitation, yj^ >< jtg| 
It is true, indeed, that he speaks of them immediately after- pi_ S2 ,- as 
wards as " the alternative braoeh ©f the sentence ;" but it staled, 1 
most not be suppMf d from this, that he regarded that branch Rop. Leg. 
of the sentence as an alternative limitation. If the first words -KOT, Sll. 
gave vested interests, a^ His Honour expressly declared they Otwerratkuw 
did, there could be no room for an alternative limitation : on Sturgess 
for, it would be contrary to the nature of an alternative limi' v. Pearson. 
tation to operate so as to defeat the vested interest^ of the See ^ 128, 
children, in the event be inantiened, or in any other event. isO, 148-9, 
The woids would indeed admit o^being resolved into a Coo- 157.^ 
tingent limitation to the three children, if all three should be 
living at the mother's death ; with an alternative limitation 
in case all should not be then living, to sqch as should be 
then llviog. But then, the children would only have had 
conlingeDl interests at first ; and as they alt died in the life- 
time of the mother, neither they nor their reprsseolatives 
would have taken any thing, Atkl such a construction 
would have violated the jule, that an interest ^all, if possi- See § 200<9. 
ble, be deemed to be vested rather than eoattngent. 

Agam; a testatrix being entitled to a 'sum of money Browne v. 
charged upon her brother's lapds, bequeathed tbd same to Lord £*«■ 
trustees, upon trust to pay the interest to tWQ J>ersons and yon, 3 Mad. 
the survivor; and, after the death of the survivor, to pay 410. 
the principal to £.; hut, if he should he then dead, then, ^ 
hi? two brothers, in equal ^aces, or the whole to the survi- 
vor of them. B. and his two brodiers aJ) died m the life- 
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' time of ^., the snrvirii^ tenant for life. Sir John Leach, 
V. C, held, that the ■word « thea" was to be applied not to 
ttie vesting, but to the possession. That the only question 
arose in the bequest to the two brothers, on the words, " or 
the whole- to the surTiTor." That the obvious meaning 
was, that if one only survived the tenant for life, he' should 
take the whole. And that it was .therefore a vested gift to 
the two, as tenants in common, subject to be devested, if 
one alone should survive the tenant for life, but which never 
was devested, because that event did not happen. 
Obserratioiu Jt would appeal, at first eigbt, that, in this case, there 
on Brotone were a succession of alternative limitations ; that B. was to 
v. Ijtrd take, if he were living at the death of the tenant for life; or 
Smfm. . (^g [^Q brothers of B., if he were not living at the death of 
See 5 186a. (j,g tenant for life, and the brothers were ; or the survivor 
of the two brothers, if only one of them should be living at 
the death of the tenant for life. If B. had survived the 
See ^ 99- tenant for life, he would have taken the absolute interest ; 
lOS. for, the principal- was to be abstdutely paid over to him : 

and his brothers were only to tak* in the event of his not 
surviving the tenant for life. And hence it wouFd at first 
flight seem impossible that they should take vested interests 
. before the death of B. in the lifetime of the tenant for life : 
for, up to that time, there was a probability that the absolute 
interest might become vested in B., to the entire exclusion 
of his brothers. And even after the death of B., in the life- 
time of the tenant for life, it may be thought that the brothers 
Sea § M-8. cannot be consistently r^arded as taking vested interests, 
liable to be devested in the event of one alone surviving the 
tenant for life : for, if the representatives of the one who 
died in the lifetime of the tenant for life, were not to take, 
- in the event of ihe other snrviving- the tenant for life, why 
i^uld the representatives of either of them take, in the 
. event of both of them dying in the lifetime of the tenant for 
life ? Would not the same intention which would devest 
the moiety of -one brother, in the first case,- equally require 
that the entirely taken by the- two brothers should go fVom 
them, in the tatter case? . Surely, then, (it may be a^ued) 
if both survived the tenant for life, they were to take the ' 
[ 337 3 whole between them ; if one alone survived, that one was 
to take the whole; if neither survived,-neither were to take 
any. Such, indeed, would primH Jucie appear to be the 
true construction of Ihe will. But, it is to be observed, that 
See ^ 300^. the law favours v«gting;. that the first Words, *< to his two 
brothers in equal shares," would, of themselves, confer & 
-vested. Interest on the-death o( B.; and thai the subsequent 
words, instead of serving to qualify the preceding words, so 
as to suspend the vesting, may fairly be considered as mn^ly 
a short irregular way of expressing the same thing as if it 
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hftd 1)660 said, *< but in case of the death of cUber of them ia 
the life of the prior taker, iheiir to ttie Burrivor;" ^ which 
vould have been a conditional limitation, and not an alter- 
native \{b) and which would have beena species of limitation 
very common in snch cases. And as to -the above .argu- 
ment upon the intention, such would prohaUy have been 
the intention, if there had been an ulterior limitation ; but^ 
in this case, the two brothers were the only more remote 
object of the testator's bounty, and the question of prefer- 
ence in hia.jaiad, lay between the representative of a de- 
ceased brother, and a surviving brother, and not between the 
representatives pf the deceased brothers, and any other indi- 
viduals. ■ ■ 

' The same point was established in another case where a Bromheai 
testator gave personal property to trustees, to be settled on v. Hunt, 3 
the marriages of his daughters, for their separate. i]Se ; and, Jae. & 
on their deaths, upon trust fOi their children; with a limita- Walk, 463: 
lion over in the event of either of his daoighters dying with- 
out having been mariied,'Or withoat leaving any children 
her surviving. M. E., one of the daughters, had three chil- 
dren, of whom only one. survived her; and he claimed the 
whole of M. f.'s share, insisting, that the Vesting of the 
gift was suspended till the daughter's death, inasmuch aa 
the representatives of none of the children of M. E. would 
have taken, if all the children had died beforeher; and it 
could not have been intended that the right of the represen- 
tatives of those who died, should depend on the circum- [ 3319 ] 
stances of one surviving JV. E. But (he Lord Chief Baron, 
assisted "by two of the Masters, sitting &r the Master of the 
Rolls, held, that the shares of (he children of each daughter 
were vested, subject to be devested in the event of all dying 
before their mother; and there being one child of St. :£^. 
alive at her death, that the. representative of the two other 
children who died before her, was ^otitled to their shares. 
The Lord Chief .Baron remarked, that there was no limita- 
tion over in the event of some of the children dying in the 
lifetime of their mother ; and if it were tobe supplied, It 
could only be by inference. And he referred to Skey v.. 
JBarnea, 3 Mer. 335, and Slwrgea v. Pearson, 4 Mad. 411, 
as direct authorities for the principle on which the Court 
proceeded in the above decision. 

But where a testator gave all the residire of his real and Hmma v. 
personal estate, in trust to sell, and invest the produce, and Hirring, 
apply so much of the interest to dividends as might be neces- M<^Clel. jc 
aary, for the maintenance of his five children, during their You. 295. 
miooritiest^ and to accumulate the surplus fdr their benefit; 

(h) See Harmon v. Foreman, 6 Ves. 207; Deane y.Tetl, Ves. 147; Da 
ttidim v. /te/lM, 14 Vea. 676. 
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and, upon their severally sttainlng> 81, 'to pay tbem iSOOi. 
each ; and, in case there sbouM be aoy overplus, to pa^ and 
divide it uoto and amongst all hia 'five children, or such of 
thiem aa should be living at the time when the yom^est of 
thiem should attaJH £l,ifaan and share -alike. But, pever- 
theles^ that in case any of hia five children should die nnder 
81, vithoat issue, then,.the share or shares of such child or 
chUdren should go to the survivois or survivor. But, if any 
■one or more-should die under 21, leaving issue, then, his, 
her, or their share or shares should go to such their issne. 
One of the children attained 31, end died, leaving issue, but 
before the youngest child had- attained 21. It was held, 
that the child so dying did not take a vested interest in the 
snrplus of the testator'^ eMate ; -and that her issue took no 
interest in suth surphu; but that the whole of such surplos 
went to the surviving chitdreu of ihe testator. 
Obeemtiona In this case, a different construction was adopted, becsose 
OD Howf T. the gift of the surplus was clearly contingent : for, not only 
Herrtng. did the words primd facie import that the strplna- was in- 
tended for those alone who should be living -when the 
youngest child should attain 21; btit it was nncertain till 
[ 339 ] that period whether there would be any surplus, and,. if 
any, what would be Ae aolount'tbeteof. (See Oib&sv. 
Tail, 8 Sim. 1 32, stated, § 597.) 

SECTION THE SECOND. ' 
Certain Spec^ Rula at to ike Period to which the Event 
Iff Death, when Tnentioned aa \f it were a Contirtgeni 
I. Wbera Event, ia to be r^erred. 

peraonai »• L Whbib personal estate is given to a person 658 

tale is limit- indefinitely or abaolutely, '" and in case of his 
ed Over in death," or, "in the event of his death;'^ to another; this 
case or ID the disposition, thongh apparently constituting a gift of a lifein- 
T'^Ih ** A **''^^*' ™^*^ * quasi remainder, or, more strictly, a gift of the 
th*iWrt! a ****''"'® interest, with a conditional limitation over to take 
■ Jj . , ' effect OQ the death of the prior taker whenever it may hap- 
d»lh in rhe P®^' (^^ ^"^' 89— »03. 148—158,) is, « in the absence of ail 
testator's indications of a contrary inteQt,(c) oonstrued to amount to 
lifetime. ^" hypothetical limitation of the absolute interest, to lake 
See& 114. effect in the event of the person named as first (aker surviv- 
See 9 I36> i^S ^^^ testator, with an alternative limitation over, to take 
13e. effect 'in case of the death of the first taker in the lifetime 

of the testator ,(</) unless diere is a gift of a particular interest 

(c) BilUngt V. Sandtm, 1. B. C. C. 888; and JVowfan v. NtlUsan, 1 B.C, 
C. 469 ; ss staled, S Jami. Pow. on Dev. 780. ' 

(d) TVotler V. WilKamt, Pre. Cha. 78 ; S. C. 2 Eq. Ca. Ab. 844, pi. S, a? 
■tated, 2 Jann. Pow. on Dev. 759. 
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in the rame property, antecedent to the pR to- the peroon See ^ 6fi8. 
'whose death is spoken o^ Or a mention of somo period to 

' "whidi his death can be referreS. Amongst other See § 609. 
657 reasons mentioned in a subaequeat page, this con- 

struction id adopted in order to satisfy the import 
of the words " In case," of " in: the event of,'.' vhich ■de- 
note a' contingency, whereas ' death at some time or other, 
and Dotkt a given -time, or nnder particular circumstances, 
is not a contingency, but a thing ineritable. 

A testatrix- gave to her sister, everything she had power ^mcKey t. 
to leave [which inclnded leasehold premises and other per- Simmont, 4 
sonal e8late]rand, in case of her death, she then gave all Ves. 160. 
she had to her mother.'- -Lord Loughborough, C, held, on [ 340 ] 
the authority of Lmofield v. Stoneham, 3 Sti. 1261, that the 
words imported contingency, and that the sister waa entitled 
absolutely: 

The Lord Chancellor most'therefore have considered the ObservBlioiM 
disposition as amounting to an hypothetical KnitatioA to the on Bimhley 
sister absolutely, if she should be' living at the death of the v. Sirtanoiu. 
testatrix, with an alternative limitation to the mother, in 
ease of the sister's death in the lifetime of the testatrix. - It 
may be observed, that the opposite constrnction, that of the 
words referring to death at any time, was, in this case, ex- 
treR)e,ly improbable, inasmuch as it was very unlikely that 
the mother woold survive the sister, if the sister survived 
the testatrix, and continued to live as long as it might be 
supposed she would. - • 

Again; a testator bequeathed to' his eldest Sister, M.y CamMdge 
4O00/.; and, in case of her death, to devolve upon herjsister v- Aotu, d 
e. And he bequeathed to C, 4000/.; and, in caseof hei Ves. 18. 
death,' to devolve tipon her sister M. Sir W. Grant, M. R., 
held, that the words referred to a death in the testator's life- 
lime. His Honour observed, that the words had not in 
themselves, nor had they by oonstrQction received, a precim 
aud definite meaning, in which they must t>e uniformly un' ~ - 

derstood. That the expression was incorrect, either In not 
specifying the period to which the death waa to be referred, 
if a contingency was meant, or else in applying words of ^ 
contingency to an event certain, if they refer to death gene- 
rally, whetievar it mayhappen. (8 Ves,81.} Thattheeon- 
atruction thereforo must depend upon the intentioo. (/&. 
S3.) That it was absurd (o suppose that when M. died, . 
her 4000/. was to go I'rora her family to C, and when C 
died, her 4000/. was to gotoJ/.'s family: and, to prevent that 
construction, the words " in the lifetime " of the olh^r must 
be supplied, which would be departing from tbeconstruc- 
tion of dying generally, and so far giving way to the aigu- 
ment of the other side. (/A. 24.) And then [even 'if these 
words were to be supplied, still] during their jpiot lives, 
Vol. II.— 35 



...Coogic 



[340], n.S2.iL] AN ORIGINAL. VIEW [$«57. 

neither, could touch a shiHlng; acid if one died leaviog dni- 

dren, her share could net hare been used'jbr ber family, bat 

[ 341 ] would have gone to her sister for no other reaaoD but that 

she hapt>ened to survive. [lb. Hi.) 
SUdtv. Mil- ' And where a teatairix made the following bequest : " to 
ner, 4 Mad. Af. ,9., 2000^ Mock; and, in- case Sf-her death," the said 
144. SOOO/. shall then be-equslly divided between her children. 

She also made other bequests in similar lenns. And after 
disposing of the residue, she added the follo«iag direciien: 
** in case theae my residuary l^atees shall have departed 
this l^fe before me, siod consequently before thta will takes 
place, it is then my will that the aforesaid residutim .... 
shall then be equally divided between" &c It was argued, 
that M. S. took kq estate for life only, with a remainder to 
her children, inasmuch as it appeared that wfaen the testa- 
trix intended to- make a bequest over in the eveot of the 
legatee dying before ber, she distinctly 'said so. But Sk 
John Leach, V. C.^ held, that the .wordS) *< in c«m of hel 
death,'^ referred to a dying before the testatrix; and that as 
M. S. survived the testatrix, she took absolutely. He ob- 
served, that the interest of the legatee was not Jintiled to bu 
life ; and that " in case of her death" ipiported coMingeocy, 
or death which might or might not bappCD before asotbei 
event. And that the residuary clause only shoved that tho 
testatrix had in her contemplation the poasibiltty that the 
legatees might die before her. 
Ommatuy v. ' . So where a testator gave his residuary real and personal 
BtvarttlS estate in trust for ^. P.; and, in cose of her deaiii, to be 
Ves. -291. equally divided between the children of »^ IV.,-^. P. sur- 
' vived the testator, aud then died-; and Sir W. Grant, M. R., 
decreed payment to her ezecaior, as having taken the. abso- 
lute interest. , < 
Oijmn v. So also where a testatrix bequeathed 4000L to ^. ; and, 
BatuM, T in case of his decease, she gave the same to his vife ) .and, 
Sin. 40. ftt her decease, to their eldest daughter.' Sir L. Sbadwell, 
^■'•*» V. C, held, that ^., haying aurvivedthe testator, was abso- 
M™*' hitely entitled to the legacy. . 

J5™rf^ Ti ^^ "another case, hotvever, it was coDsidered that the tas- 

«. a. t. It. j^^^ iatended the gift over to lake effect at the death of the 

legatee, whenever it- might happen; and therefore it was 

constrded accordingly. In that case, a testatrix bequeathed 

r 343 1 ^" ^^^ residue of ber personal estate, in trust for, and to the 

Lord Doug- ^'^^ '■^ behoof of, her daughter, Lady D. ; and, in c»ae of 

Uu T. r&al- her decease, to the use and behoof of her children, share and 

mtr, 2 Vea. share alike, to whomher trustees and. executors should ac- 

JuD. 500. count for and assign the said residue. And, by a eodicil, 

she declared, that she would have her -wearing apparel 

given to htir housekeeper, if. M., or, if «he should be dead 

before jIk MMatrix, to have these things divided between 
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vhoever is in her plaee, imct the testatrix's dtambermaicl.' 
Lord Lougbboroagh, C, beld, ibat Lady D. look only a 
life interest, end, nt her decease, (he cMldren were lo take 
the capital. His Lordship observed, that, taking the words 
by thenuffihres, such a gift tiatursUy implies that kind of dis- 
poflltiotf, and -that it would ba much too subtle to auike a 
differrtit construction from that which wonld ariSe from the 
words, " at her dece(»8e,"-or ■" from her decease." He also 
adverted to the fact, that the codiciLexpressed ihe verycoo- 
tin^ncy upon which the limitation to- the children Was- sup- 
posed by the plaintiffs to depend. And His Lordship cori- 
eloded by sayit>g,that if he were to adopt the otlttr cod- 
atructton, the whole residue would rest in Lord D.; the 
ebildreo could not take by Lady A'sgift; for she could 
liave no power to give it ; nor -conld they take as represed- 
tatires of her, nor^asole representatives of Lord D. ; for he 
bad odier children by a former wi&. On a subsequent day, 
the mauer wayreheardi-bufthe Lord Cbancelior adhered to 

^e same opkiioQ. 
658 II. Whei«there.iaag)ftof a partkatar interest n, Where ' 

in the same properly, antecedent to the gift to the person^ ee- 
person whose death is spoken of, the death, in the absence lat&is m> li- 
of alt indicatioas of a contrary intent, is c(»Mtraed to be a loitad over, ; 
- Aseth in the lifetime of the first taker, whether subsequeot or and the death 
-ftrior io tiie dsath of the testetor. . i^ held to be 

- A testati^x gave personal estate, in tnist for E. T., for a death io 
life; and, after the death'of B. T., she gave -the same to tbe '^ Kfetime 
tiiree diildren of fi. T.,taha divided among them, ia equal °'." P™" 
Aarea.; and, io ease of the death of either of them, the share ™'^'"- 
of such of thiam aa^oay die to go to the children of ,the per-' Htnef v. 
A>DS so dying. It was hetd,that'one of the children, who l^Jjtuigh- 
dled in the lifttime of ^. T., took a vested Interest, subject { 943* ] 
to be devested by his death in the Kfettme of E. 71, Ito ""• 1 Pn- 
tenant for life^ leaving- issue^ and oonseqaently his share 3M. 
belonged to his cbUdreii, and net Io \m- persoBai represen' 
tatives. - . - . , 

Again ;^ d testator bequeathed fal8 leasehold aild ottMr't^omtev. * 
persooat esUte to his wife; for life ; and, after her death,'to Gould, T 
» trustee, in trml to pay the rents and profits forand towards Sim: IBT. 
the support and maintenance of hi^ six pepbews and nieces ; 
and; in ease of the death of any of them, for the euppMt 
and mainleoance of the' survivors. Sir L, Sbadwell, V\ O., ' 
heldi that the words referred to a death in thelifstime of -the 
tenant for Mfe ^-and that a niece' who died alter having sur- . 
vived both the testator and the tenant for life/had-becoma 
abscrfufelyeiititfed to one sixth (rf" the property. -' 

And when a testator^ve all-hts cOpytudd ai^ leasehold £« Sent r. 
property,rM>d vll other his properfy; to bis wife, for life -, andi Lt Jemt, 2 
at her dMease^ he ^reoted it to be sold, and to' be divided Beav. 70i. 
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into Ave equalslwrea, one of \tbieh be' directed to be paid 
to eacb of four sons tbat sbould be firing at the Itme of iter \ 
decease. Aud^ in case of either of their deadis, tben; tbs 
share oTsucb so dying to be paid to bis issue. -I>ord I>ang:- 
dale, M. R., beld, that th« «hild of a son who died in the 
testator's lifetime was entitled to- bis share ;-~ His Lofdship 
obserriDg, that the words," in case of either of their deaths," 
- might be referred to any time prior to Ibe death of the tenant 
far life, even though the time should be ia the Ufetune of the 
t«staIor bi^iaelfl 
Simith 1. Thife coostmction is supported by another case, where the 

Snutk, 8 deathvas expreatly A d^a^ in the lifelimeof the wife, who 
Sim. 353. was tenant lor life of the residue. The words were : " pro- 
vided that in.case aoy of my children, wb<^ shall happen to. 
die in the lifetisie of my wife, shall have Jeft iseae" Itc 
And Sir L. Shadwell, V. G., beld, that Ibe case of ThorrMU 
T. ThomMil, 4 Mad."???, was wrong; aad that the issuo- 
of a ehitd who died in the wilja's lifetime, prior to the testa- 
tor's decease, was entitled to a share. ., 
GjiM T.' In the ease of OiU» v. Gilu, the testator, al the date of 
OUa, 8 - hia will, ha>d but poe daughter ; but be bad had another 
Sin. 360. danghter, andabe leh ismie, who.sunriTad him : find Sir L. 
[ 344 ] Shadvell, V. C, heM, that such is^e^Wai entitled to a ahaio 
Jo the residue. And though this decision was grounded on 
the special reason, thatit appeared from the word <'<^ngh- 
ten,"^ as used in .one passage of the will, that-the testator 
' was cootemplating a prdviBion for the- issue- of more than 
one daughter ; yet, the iQamed Judge obaeriried, that it nia7 
■ be r<»WQnably aupposed, that the tesfator ioteads as much to 
... proride for his grandcbildren,- by a child then living, bnt 
..- . which may tbeteafler die. ^ 
m. Whme ' lU. Where, indeed, the wilt famishes aay other 659 
p^notud «•• period besides the death of the testator, to whioh- ^ 
tale iaso-U- tbe death of the legatee can be refetred,-it will be hdd, in 
mitedover, theabsencs of indications of acoutrary intent, to mean a 
and the death before such other period ; "^ rMher than i. death gener-> 
^^^ ".^t *"*' ** ^"® ''"^ ®^ other, and indeed rather than simply a 
to be ^ death (learti before the tfislato^:(e) because, it (s more natontl for 
*! *^;. . a testator to provide agaijistlhe death of a leg^ee before 
otner penoa. ^^^^^ .erent which may and probably will happen subse- 
q\ieDt to his, the testator's, own deoease, than fof- 
. mm simply to proTide agaiost the legatee dying. .' 660 
before biniself. And if the death .is construed to. . 
mean a dea^ at a.period prier to the vesting of the interest 
See ^ 12B- in the ii&rty whose death is spoken of, .the gift over is an 
U6. alternative limitatioa; but. if it means a death at a period 
See ^.148'^ .uibsequ«lt to the vesting of.8uch. interest, it is a conditional 
IBS. , ■ limitation. 



(e) See Home v. Piliatu, 2 M. & K. 15, staled, § 663. 
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661' IV. Wherfe the gift oyer n tetrodnce^ by the IV. Where 

words "tf he-ahoold die," or b^ the -werds <,*-or. in the gift over 
case," otbyiha words " but in case," instead of ibe wbcds is introduoed 
"and in easa qf bia death," the iirientioD to refer to a death by o'lber 
in the.tastalor's lifetitne, qr at some other patticulaf period,-*^'^ °^ 
instead of death generally whenever it may happen, is stdl contingeacy. 
mora daar. . ^ ,- 

A («Aatrii: gare to her son, whan he had attained -SS^ Stnr v. 
eartaia sums of alock. and also household goods ^, and to Tayfiir, 6 
her daaghter, certain oltier sams of slock, aod the eratatfiz's Ves. 606. 
wearing apparel. And ^e willed, that if either of her chil- - 
dfwi stiould.die, the surriring- child Shoold have what- she [ 345 ] 
had left to th» other. The 'daughter sorriv«d the testtitrix, ' 
and then died, leaving, lbs son surviring. It wasar^oed, . 
Uiat the clause of surriTorahip referred to the event of death 
brthe tsstatrix's lifetime: for, it wasimpodstble that tha 
linen, wearing apparel, and china, Were intended to be usCtd 
only, without any absolute interest io thenii tilt the dsath- of 
oae of .die children ; and it was not likely that the testatrix 
woold hara ^xed the age of 83, in the bequest to the son; 
if ibe intended each child shouM hare only the interest ti)L 
the death of one irf them. And Sir R. P. Ardan, M. R., 
held, that the elaHstdid re&r to tbe-caae of lapsd by JeeAi 
in the- batatrix's lifetime. Ho remarked, tint thewordg 
wwe, " if either should die," and not " iq ca4e of bar deaths" 
as ia the cases oi.BiUmgs v. Sandom, end Ifowlen r. Nel- 
lifaii, t Bro. C. C.,393; Sde. That the reasona for decision In 
£ord Douglaa r. Chnbi^r did not apply to this case. And- 
Ant in BilHngt.y. Sandom, ikitAe. tfas nothiog,'up6n tbfr 
fece of the will, te- restrain %he ct^structioii to dyiag in- 
the life of the testator, which Tonld'oot be-supposod la be 
tbfl intention, ur1«9s there coiiMbe no other. But, the pre- 
sent- case. His Honovrr added, was exastly like hotter v. ■ ' 
/iTi^'sm*, Pn. CW 78 ; and the owstruetion that the words ' ■ 
meant, whenever the dsath of either ahould-happen, -would 
be totall/ iocoiuisteDt with the tett trf the will ; itnd'thdr^.- 
Ibre, there was anabsolols. interest in the daughter, m the' 
dead) of the testatrix,' and in the son, at S3; 

So where a testator ^be^neathed a sum of 9tock to mn'Tamer r. 
nephew, R. D., then or then lately Tesiding in.. India, or, in JVoor, 6 
ease of his death, to his lawful istae ; but, if hii nephew Ves. bM'. 
diould be deceased st die <ime of his death, without leaving' 
anylawful issue, then, he. bequeathed to- J. 7^,or,fn case 
of bis decease, to Ms law^il issmej part of the stocki - Al^ 
in tike manier, he bequeathed another part to R. T., or his' 
lawful ifisae. Also, in like manner, he beqtleaihed another 
part to M. R,, then or then lately residing in the tovn of 
Leith, or, io case* of his death, te bis lawful issue, 'Hie' 
Master stated hie opinion to be, that S. D. died in, the tes- 
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latorV lifetime, mimarried. Sir W. Grsotr M. S., [after 
adrerting to the eircuoraUnce, that the will was made elevea 
' I ^^ ] yssrs after R, D. had sailed on a voyage in which in all 
probabihtf be penabed;) as a reasoa-why. the testator «x- 
prened hiouelf with more particularity as lo R. B-^ observed, 
diat the testator having dearly expooaded his nteaoiDg lo 
oneinsiance, esust be supposed to have the same meaoing 
by (he saiAe words in tbe other parts ; and that, in the pre- 
sent case, it was clear that the parent and the clrildren wen 
not both to take,, but either tbe parent orohe children in tbe 
sllemaUre ; whereas, in BiUingt r. Sandqm, and- In Lord 
Douglttsy. Chabner, ihe'word "tind" tfas used, showing 
that both' yfete to take-r-the parent and-lhe children. 
WAiUrV. And where a tee^tor gBre«snm of stock, in trust for die 
Aik, 8 Ves. use, exdnsive right, and ' property of his sister C; bot, 
410, should C. happen to die, then the atock was to-^be divided 

among C's children. Atid' he . bequeathed to her another 
sum, to be paid to her ss'soon as possible ; or, in the evMit 
of her death, the said sum was to be divided -among fbe 
children. He alM ISequeathed to his sister^ H.^ a sum of 
stock^, and, in case of her death, the som was to be divided 
amoDg ber children. Sir W. Grant, M.. R., held, that tbe 
limitations lo the chSdren were alternative dispositions, tbe 
word "but" being used in the first beqaest, and 'that Word 
b^Dg disjtmctive atid adversatito:, opptning one case to an- 
other; the word "or*' occurring in the second, as well as a 
previous direction for payment, strongly in^lybg'entire and 
absolute propwty; and' it being by no means ^probable^as 
\._- to jihe thini bequest, that- tbe testator meant to make Rny 

"'V \. diflerence between ^. and -her sister. 

':'• <'In another ease, however, it dearly appeared to be the 

'*>: testator's intention Uiat the gift drer should take e^ct on 
tlWv legatee's de&th, whenever it might happen ; and there- 
fore it- .was constraed acooriiingly. In that. case ft testator 
Smmrt v, bequeathed as follows f— *' 1 give to my son B. .C, who is 
C^lr, 8 'iiow at sea, tbe interest of 500^ stock,' daring his life, if he 
Run. 865. comes to claim-the same within five years aftermy decease; 
bnt^ if be should diej or not come to claim the same within 
the time limited, then, I give the aoid stock to the children 
of my dauglue'r Jinn Smart, with all the interest that may 
[ Stf7i be4iM thereon." The residne of his estate he twqoeatfaed 
to. his four dtoghters. S. C. came and daimed the stock 
wjihin tbe 6v« yeafs, received the dividends daring his -life, 
anddied after Ae five years bad elapsed. TbeJLordChan- 
, . cellor, on the authority of BilJittgs v. Sandemfl Bro. e. C. 
S94, held, that th^ children of me daughter ,w.ere. entitled, 
though B. C. did net die within r tbe five years. The votd 
''^if,'' »a pritnd/aeie in^porting a.-contiD^eBoy, vould^ at 
first sight, seem to shofr 4ba( ttio cfaildtea at tba daughiet 
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wwe only .to take if £.0. should di« irhhin the fire yean, 
But, as their CQunsol remarked, " ^e testator vaS tutufally 
dravainto tiwuse of an e]fpressi0D. importing coMkigeney} 
becau3» one event for which h&Jtras 'providing, iiunefy; that 
of £(/ioafrf not ctaimiDg the. l«gacy wtthin fire years> was 

comingant." , ' > • 

6GS - v. Even where tha gift over is.QOt tuerety de- V. Where ' 

pendent on the .Bimple eVent cd* death, bill is to the ^ over 
take eflbct " ia caiMl of Ihe death leaving chltdren," or ^in is not simjiriy 
case of the person "dying^qamarried and without iasae,'"(/)-en tbeev^t 
the event will bft conatnied to mean, nota detUh geoe^ally of death. 
at same time or otheTrltut a death in the testator's lifetime, 
or at some otber partieular titne, if the fun^.or property 
itself, and not merely the interest or income is given "abso- 
lutely'" to the person whose death iBs^JEen of; or, if it is 
Dot 10 rett tiU a future period, and the dying nay &ir)y b« 
Tpftpred to a dying befonthat petitrd; or if, for any other 
reason, it does not appear that the testator intended to refer 

lo death generally. •' 
003 In Ihese c&seSj the difficulty of Ihis construotion Grouad* oT 

is umdi greater ;' because, ttw event oot being, aa the Mle. 
in- the other cases, simply the deathof the legatee,- but being 
in fact entirely contingent, it is uenecessary, for the d»n 
pnrpdse of satisfying its contingent 'iaapOtt,'to CQOB'tnie tbs 
event to mean a death at any partienlat time. But,such a 
constrac^on is considerably aided by the poTtcy of the law, 
which ought to lean in favdur of the pf unary objects of the 
testator's bounty, and also favonrs.the absolute ianjoymeht' [ 346 } 
and the transfer of property; which would be -prevented by See^ 328-6. 
the opposite eoostrnction. 

In a ease of a residuary devise of real and pertotial estate, Ooe d. I^- 
the words,, "in case of the -dealhj" were- Iwld to refer X6foi^ ^- Spir- 
dsath in tihe lifetime of the testator; the testatorfaiaving ex> rmo^ia 
pressly confined some^<^. the limitations to the event of a ^^*t ^^• 
death in his Ufetime; fr<HiT which, aind foT other re^Nxns, it 
m*ight be inferred that ' he was contemplating a death- in hia 
lifetime in the preceding dlatue, when he-^pke of the death - 
of either his son or daughter, leaving' asqe. 

And where testator gave personal estate, in trust to' pay GaBand v. 
the interest to ^is wife, for life^ and, upon her death, to pa.y.,Leonard, 1. 
and divide tlie trust monies unto and -equally, between his Swaos. m ; 
daughters, ff. and >£, for their own, use and benefit abso-S, C, 1 - 
lutely; and, in case of the death of them, oreither-bf them, WJIa. 128. 
leaving a child or children living, ta apply the interest for 
Ifae mainteitance pf the children till.Sl, and then, to divide 
the trust money amongst them ; his will being, that the diild . 
or children should be respectively entitled to the same share 

(/) Ltiff-er v. Edmrdi, B Mad. 210, staled i.l36a. 
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. Jrit her or tbsir tnotbor vould be entitled tb if tbenJiring; 

and Qpofi this ottinwla tnnt«lh»t, in caSa of the death of hii 

' mid danghtera, vithCHitleaTiiig tssue liviDg at- their respec- 

ttre death, in the erent also faappefiing of sUrtheir ehildreo 

dyiog mioon, then to pay ebd divide the Must mooiet among 

hia nephews and nieces then itving, for their own use and 

benefit i^MOlOtely. -Sir Thomas Flamer, M. R., after ob- 

aenring that the fund itself, and not nerety- the interest, wu 

gtveB to the daUght)brs, asd given " absolutely," held, thm 

.the teMator meant, that if his daughters sarTived his widow', 

- they shqnld take the absolure iDterest^, but that iflbey were 

not then Uviiig to enjoy his properly, it should pass to (heir 

(dnldreti, if ihey left aiiy ; or, if they died without dlildren, 

to his nephews and Dieees: a eonatruction. that recounted 

every part of the wil^, )uid was boma out by the .expression 

of the testator's intnition, that the'chiMren shoald-uke the 

aatne share to which their mother would have been entitled 

"If then liviBg." - ' - ^ 

f S49 ] - Again;. where a. testator gavie tohistwo irieces,3000^ 

Htntw.Pit'-^^'^]''^^^^ ^'^'^ >f *^^y should attain SI, f«r their sole and 

ldn(,3 M. separate. use} and, is case of the death of- bis said nieces, ot 

^ & K. 16. either of them, learingchildreoor a child, be gave theahaie 

or'sbares of such of his said iiiecea nr niece so dying, nnto 

their or- her reepectivfl children or child. The Master of the 

Rolls held, that the interest of the oieees did not become 

absolote on their respectively attaining SI, but eontiaued to 

btf'subject to an executory bequest over, in the event of their 

letiviug ctuldreu living at their death. But Lord Brot^ham 

'C.,on appeal, reversed' that decision, and held, that the 

nieces took an absolute interest in their legacies, oD attaining 

■ the ago «f »1 respectively, " It-may be stated," - said His 

•~ Lordship, *< as ageuerat proposition, that where the bequest 

' over is in case of the legatee's death, and no other reference 

can be made, the period taken is the life- of the testator ; but 

where anotbsr can he found, that will be preferred, {' inas- 

latich as the maker of a- wiU dees not nattiratiy provide for 

the event of his surviving his legatees, tba selected objects of 

' his posthumous arrangenientA.' (e M. & K. 22.)} A pre- 

- ' ceding gift for life, or other interest less than the ahsolute 

property, will furnish ..this rei^rence. ' But this is not the 

only meansofrestricting the gsneralinr; and a direction that 

the gift shaU.vesl afr s given time, aSoMs' just as easy and 

as -natural ft reference as a preceding life interesb. -Thus,a 

bequest to tS.; and, in case of hisdeai'h, to A; is a gift ab- 

BOlula to >^., unless he dies in -the testator's lifetime. A be- 

, - quest to C.fbr life; and then to >tf./ and, in case of hs death, 

to B.^ is a gift absolute to ^,, unless he dies during C.'i life. 

A bequest 1o ■/?., when aud if he. attain tbeago of 8lj and, 

in caseof bisde^'thi.to £.; is « gift atraolute to ^., unless he 
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dies under age." (73.89,84.) "In the prewnt caw, no 
period can bs derireil frofn any prior life estate, at tht Aetat- 
Dunation of which the gift over is to taJos effect But the 
whole clatwe taken together fumi^es a period for the ra- 
atriction, at'onee' natural, and obrious, and consistent with 
the plain meaniiw of- the testator, aitd peculiarly agreeable 
to the frame of (he -bequest He first gives his nieces the 
monies when and if they shall attain SI; at the age of ma- 
jority, therefore, the legacies vest ; and, as far as this branch 

of the clansQ goes, vest absolutely If we read the [ 350 ] 

latter part as contemplating a dying at any time, and as con* 
TertiDg the legatee's interest, from an absolute interest in 
the capital sum^ into a life annuity, in the erent of her Isar- ' - 

ing s child at her death ; we entirely destroy the first part of 
the clansey which prorid^ for the interest vesting at SI. 
According to this construction, she has attained her age of 
81 in T^in [as regards the capital]: fof,at that period so 
anxiously pointed out by the will, as the time when she was 
to receive the sum of aooo^.,8he only acquires the chanceof 
her will operating opOn it in case she dies childless. During 
all the days of her life, she has no more control over tl after 
21 than she bad before. It appears quite clear to me that See § S28-S. 
the other construction is the sonnd one. Having first provi- 
ded for the Ic^y vesting whdn the legatee is of age, and 
secured it against the interference of others, in the event of 
marriage ; the testator provides for the case ef the legatee 
dying under age and leaving a child or childrsn : in thai 
case, they take their mother's legacy, becaoaa she did not 
lire till it vested ki ber. {lb. 85, 86.) 

And 80 where a testator bequeathed his persooal estate to Monfeiihy. 
ha brothers and ststtrs absolutdy, and deoured, that if any fficholion, 
of them should die io bis' lifetiltie» or afterwards, without ^Kc'Ci>>'^19.. 
leaving issue him surviving, his share should go amongst 
the survivors ; and that if any should die in his lifetime, <tr 
afterwards, leaving issue him surviving, his share should ba 
divided among his issue ; sjich child or children taking their . 
parents' share. And he declared it t« be hia will that none 
of the legatees dwuld be enUtled to any bequest until the^ 
attained 81. The brothers and sisters claimed the absolute 
interest Ths child of one of them insisted that, they took a 
life estate only. I^ord Langdale, M. R., held, that eadi legatee 
took an Bbsolateve8tedinterestonattatningsi,andthelimi- 
tation to the issue was to take efiect only in the event of the 
l^atee dying tinder 81. — ^Tbere was iireffset a limitation to Obserration ' 
the brothers and sisteM, if and wh«a they attained 8 1 ; follow- mi MonHtUi] 
ed by two alternative limitations; namely, a limitation to the y.Ifiekoltm, 
Bonrivors^ if one or more of the broUiets and sislerft shoald See ^ 128- 
die imder 81, without leaving issue, om, to the issne of him I8Sa. 
her or tbem so dying, if he, she, <» they 4iotUd leave issue. f 351 ] 
Vol. 11.-^6 
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VI, The VI. It would seem tbat ibis qualifTing construe- 664 

same cod< lion ia equally applicable to real estate. 
BtrQction ~ 1 here is bowerer an exception'to this : for, '"It 665 

seems appli- seen 8 that where a testator devises an estate tail 
cable tonal to d person; aad if he died, overj the words 'without 
*^^t^ issue' are supplied, to render it correspondent with that 

EzoeptioD. estate ;"(;) a c(m.8truction which doea not militate against 
the application of the rules above laid downio real estate, 
but is merely' an iUustration of the rule stated in the twenty- 
first chapter, that a hmitation shall, if possible, be coosliued 
a remainder, rather than an altematire limitation. 
Dedsioa to It bas been decided, indeed, tbat the rules above 666 

tbe cootrary. sQited do' not apply to real estate, where the 

words, " in case of the death," follow an indefinite-devise. 
But perhaps But perhaps that decision may be thought to have been 
thai deciaion based. upon reasons which do not constitute any solid dis- 
i* question- Unction in this respect between real and personal estate; and 
able. , nt miy rate they do not apply to wills which hare been 
At all events, niade.since th? beginning of the year 1938, and which are 
it has DO ap- governed by the staL 1 Vict. c. 86, s. 28. 
plication to jg jjj^j jj^gg^ ^ testator gave one tliird of hia real estate, to 
'^RSA ' ^^ sisters, share and share alike ; and, in case of their 
since p . j^mjgg^ j^g devised their respective shares or proportions to 
o **" Ta o **° equally divided amongst their children, or their lawfnl 
Y "& gIii *•*'"• -A-iderson, B., held, that the sisters took estates for 
.5^ life only, with remainder to their children, as tenants in 

common in fee. It was argued, that the limitation to the 
children was an alternative, to take effect in case of the 
demise of the sisters in the lifetime of the testator. But tlie 
learned Judge said, that many cases to this effect were 
• <ated ; but they were all cases of personal property, and not 
' > of devises of land. That there was an obvious distinction 
between the two: a beqi^est of personal estate to j1. gives 
liim the whole interest A devise of land to ■>$. gives him 
[ 35S 1 ^^^y ^ 'i'^ interest That, in the former case, therefore, the 
words in case of their demise preceding a bequest over, can- 
not welt have, their proper effect, except by oonsidering 
them as applicable to a bequest over as a substitntioa for the 
previous gift, in case the party to whom it is given should 
not survive the testator. But that, in the case of land, the 
most natural meaning of the words (which teemed to him to 
be after their demise) may very reasonably have its full 
effect 
Obswvatiofls With the utmost deference for so great an authority, it 
on Botoei v. may perhaps be fairly questioned, wheUier the distinction 
Seomenffi- taken by the learned Judge is altogether satisfactory. There 
. is no doubt but that the Court is only desirous of giving 

(f) 2 Jann. Pot. mi Dei, 764; and Jinon., 1 And.,37,'tbeie cited. 
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effect to the real inteDtioQ sf the testator, in regard to the 
words in question; anci that if it appeared clear, from any- 
other ezprsssioDS, that (he intention vas, to guard against 
lapse, that intention vronld be effectuated, as mnch in regard 
to real estate, as to personal; The onljr questioB, then, 
seems to be, whether Uiere is any distinction betveeh real 
and personat -estate in point of intention? But the distine- 
tion adverted to by the learned Judge ia one-which arises, 
as vas urged at the barjfromconatructioa of lav, and is at 
variance with the real intention, and is abolished by the 
Statute t. Vict. c. 26, s. 28, on that account, so that a devise 
of land to tS. indefinitely, wilt now pass a fee, " unless a 
contrary intention appear by the will." The learned Judge 
indeed did not allude to it as affording any clue to the inten- 
tion, but in relation to the efiect which the wofda ia question 
have upon the previous disposition. Now vith -rrapect to 
that, it may be replied, that the cases of persotial property 
hare been expressly decided upon what has been considered 
the grammatical meaning of the words "in ease of" &c.; as 
importing a contingency instead of an event certain, and 
not with any regard to- the quantity of the preceding -in- 
terest. Indeed the bequest to «?. gives the whole interest, 
only because it is not restricted by any subsequent words. 
If the testator adds " and after the demise of j3;, then, to 
(he children of ^. absolutely," those words Would have 
their proper effect, by restricting •& to a life interest. And ^ 

so, if the sut«8quent liinitatioQ had been introduced by the 
words " and in case" 8to., instead of "and after," &c., the [ 353 ] 
eSect would have been the aalne, if it had been considered 
that those words did not properly import a contingency. So 
that the quantity of the prevjoos interest is, in one sense^ 
dependent upon the intrinsic meaning of the words " and in 
case" &C, introducing the subsequent limitation,- instead of 
the meaning or operation of those words being dependent 
lipon the quantity of the preceding interest In many cases, 
if not in all, where the words are, "and in case" &o., and 
not "or in case'-' &c,or "but in case" &c., perhaps. the 
real meaning is that which is not the grammalical one. 
And, so far as the present decision ia concerned, such would 
seem Jo be the case. For, if the testator had meant to refer 
to the event of lapse, he would have said "in case of t\je 
demise of either or both of them i" for^ it was not a very 
improbable event that one should, die in his lifetime; bat 
that both should die in his lifetime was very improbable; 
and yet, that is the event he contemplated, if the words 
refer to lapse. On this ground, the decision itself in this' 
case appears to be perfectly sound: but yet, notwithstanding 
this decisiouj it may not be considered a settled poin^ that 
there is a distinction in this respect between real and per- 
sonal estate, even as regards wilk made before the year 1S38. 
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CHAPTER THE TWENTY-ITHIRD. 

CBKTAIM CASKS Of VOID CORDITIORAL LIMIT ATIOHI, DS»KK»- 

nra on ths xoh-dhposai. or pxopbktt, visTiwauismmn 

TKOlC LIMITATlDna in DCFAULT OF TBK EXXBCI8S OF A 

. FOWXK, 

If property is liinited lo such umb as a pereoD S61 

shall appoint, and, in de&nlt of appointment, ta 
other uses, this, as it is well -known, is good as a power of 
-appointment, with a linHtation in de&ult of the exercisa of 
the power. 

fiutj if property is limited directly to, or to'the nse of, a 
peraoB, instead of being limited to uses to be appointed by 
the exercise of a'power;' tt eannot be liinited orer in the 
event of such person not exercising that power over it 
with whi^ he n clolbed by the law itself, u an' incident to 
. property. 
Rou r. A testator Degueatbed a sum of money to ^., to be paid 

Roit, 1 Jac bXAS, or between 81 and »5, if the executors should think 
f* B^*"'' P^P^"" ; ^nd directed mamtenance thereout ia.the meantime ; 
^- andthat in case A should not receive, or dispose of; by will 

Bee alto or otherwise in bis lifetime, the aforesaid sam,'then, the said 
^t^'^^IkS sum should return, and be paid ftnd payable to another 
Rwrtort P*"®''- •4- attained 25, and died. He did not receive the 
j^^ legacy; but the amount had been carried to his separata 

account, in a suit to which he was not a party. Sir Thomas 
Plumer, M. R., held, that the limitation orer was void. He 
observed, that the case differed from-a power, and a re- 
mainder over in default of its exercise: the right of dii^KW- 
ing of the legacy was given him not in lerminii, but as a 
-conseqaenoe of property: it was not given as a power, but 
foHowed from the prc^wrty being his. That the testator 
assumed ^t he would have a right to it at iS ; and if ab- 
solute property be given ta aperson, it cannot be subjected, 
for his life, to a proviso, that if he does- not spend it, his to- 
[ 35jJ -] ttteat riudl cease. One of the consequences would be, that 
if he had not spent it, and were to die' indebted to any 
amount, bis craditoM Would be excluded from it. 
Ctttkbert V. And where a gift was made by will to the testator's 
Punier, natural sorr, to be paid to him at i\, with a bequest over in 
Jac. 416. the event of his dyinp under that Bg:e, or- afterwards, with- 
out lawfid heirs, and intestate; it was held,that the tinuta- 
tion over was not good, on the ^und that a -person, aim 
investing another widi the absohile property* cannot give it 
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eret in the event ol the legatee's not ezeiviBing that power 
which is uictdent to and a consequence of .properXf. The 
ease of Soia v. Sot^ was referred to~ by the Master of tike 
{tolls, as decisive of the poiot. 



CHAPTER THE TWENTY-FOUKTH. t 356 ] 

X-HnrATloHs orsMATisa cmBBssTLT. m ajgsAaD to j, Ah inter- 

AHOTHIR MMITATION, IN DIVrSHBHT XVSSTS. est limited U 

' an atlema- 
668 I.. Aif- iotwest may be specially limited to take live or as a 

effect either as an alternative, iu case a prior in- remainder or 
terest should never Test, or a»a-reiii|iiDder orguasi remain- quati ra> 

der after it. (See § 128, ISfi-riesb.) mainder. - 

e68a 11. And even where so interest might appear, 11. Aa inler- 

andca- at first sight, to be a mere -alternattve, it sbali be est thall, if 
seasta- cosstrued asa reHuinder ot'queui remaioder, if ponible» be 
ted § possible, a» well as an alteinative. (See § 1S8— coostnie^^ 
54&-«. 136a, 159— 1,68b. J ; ^ a wpiaiBdor 

Thus, where a tertotor devised to, two tmstess '" ?""■* '®" 
and their heirs, to receive the rentsiratil A should attain ai; >»^'>*'«'j "■ 
«nd if B. should attain aior have issue, then to. B. and the ™' "^ 
heirs of his body, but if B. should happen to die before 81 and ■'»""''^«' 
without issue, remainder over; B. attained his age of Sl,;*''''?'^ 
aod afterwards died without issue. Lord Hardwicke de- "f^ ^o"^ 
creed that the limitation ovw should take ^fect The great y^ ^^^ 
authorhiF upon this subject observes, "-that Lord Hardwicke See'also * 
eonstrued the word "and," in die limitation over, as "or.^Ca) ^otriAba'v 
But, in reality it would clearly appear that His Lordship ji^^jj^j^ 
regarded the limitation ovw as both a remainder and an 2 Ves. 610* 
alternative ; and he does not appear to have construed aa atated, 
*' and " as " or," but to have supplied an elhpsis. Be as to Feame, 007. 
nu^e the hmhation over capable of tatting effect en a failure 
of issue of B. afterSl, and yet, at the same time, t6 have '^ ' 
prevented the luuitation over from taking effect, to the 
exclusion of S.'a issue, if B. had .died under 21 leaving 
is«ie. Hia words are these; " Havifig first given the whole 
iMfat fee to tmatees and their h^irs, he did net intend either 
of these t«ro children should have anything vested till-2i, 
or the having issue ; and then to have an estate tail: con- ' [ 357 ] 
aequently,as soon as JbAn [.9.] attained 21, or bad issue, 
though be died before 21, that defeated and determined the 
estate inlaw given to the jtnistees and vested a'i«« tail in 



(a) Feante, 506. 
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him. He did attain SI ; 'and therefore hod an entail as he 
would if he died before SI, bat had issue. Then the con- 
struction could not be, as inaisted for the plaintiff, as vith a 
double aspect; if he aliained fil, then to vest in him an 
estate ; or, if he died before, leaving issub, then to give it to 
that issue; that is not the construction: but it is, to give on 
esute tail in either event. . -. . There is a plain natural cod- 
stroclion upori these words.: viz. if the said John [B,'] 
shall happen to die before 81, and also [or, and if he] shall 
happen to die. without issue: which coastruction plainly 
makes the dying without issue to go through the whole, and 
' fully answers (he .intent. ".>-If "and" had been construed 
" or," the dying without issue would have had no refer- 
ence to a dying under 81; and if B. had died' lender £1, 
leaving issue, the estate must-have gone over, to the exclu- 
sion of such issue, contrary |o the express words, and the 
clear intent, as Lord Hardwicke thought, of the testator. 

■ Doe i. The case of Dof d. Usher t. Jasep may at first sight ap- 
XJihtry, pear to clash with Brotennoord y. Edvoarda. In Doe A. 

■ Jutep, 13 Uaher T. Jetaep, ^. devised to trustees and their heirs in 
East, 288, trust for his natural son J. and the heirs of his body ; and if 
di^Dgusbed j_ should die before he attttined his age of SI years, and 
fnxnBroMn- without issue, then over. J. atuined his majority, but died 
neordy.Ed- without issue. The case of Brownaword v. Edwards was 
'^^"*- : cited : but the Court refused to give effect to the devise over. 

The fact is, that this ease was essentiaUy dissimilar. The 

language of the limitatitRi over was indeed perfectly similar 

to that of the limitation over in Brownaword r. EdtoardM. 

Bat tbe prior interest in Doe v. Jeiaep was a vested interest, 

''whereas the prior interest in Brownaword v. Bdwarda was 

See % 148-9, oontingent upon attaining 81, or having issue. And hence 

1S7. the limitation over in Dot v. Jessep was a conditional limittc 

tion. 
III. ^very HI. ^ Every remainder or jtuuj remainder, with- 669 
remaiader or oUt being specially limited for that purpose, had the 
yash re- effect of an ahemative limitation, in case the preceding in- 
[ 358 ] teresl never vests at all, Whether the failure of such preced-. 
mainder has {w interest arises from the death ofthe prior taker in the 
*e dflfect of lifetime of the testator, or from the faQure of the contii^ncy 
aDBltema^ on which it depended ; unless such contingency, either ao- 
^T« lunita- cording to the grammatical construction or the apparent in- 
^' ""2?" tention, eBtends to the remainder or ^luwt remainder Blso;(i) 

(h) See Chaittria v. Toung, fl Mad. 80^ See also Hortoti v. Vfkittaier, 1 
Dum. & East, 346 ; Damt. v. Norton, 2 P. W. 890; and Doe d. Wation v. 
Skippkard, Dougl. Rep. 7S ; Scallertnood t. Edge, 1 Salk. 229 ; and Lord 
Hardwicke's Tetnarks in Avelm v. Ward, 1 Ve«. 430 ; as stated, Fearae, 235 — 
237; and the limitation to F. in YiuhtlY, Ftuhel md Lemmon, 1 Chan. Caa. 
ISe, as stated, Feame, 404. 



jdtyGoOgle 



IL 24.] OF EXECUTORY INTERESTS. [§«69. [ 358 ] 

and unless there ia 30in& other eoDcKtioQ which consti- ing interest 
stitutes a prerequisite to the resling of ihe remainder or quasi never. tcsLb. 
reinainder, and such-condilion is not fulfilled. ^^ § l^^i 

in the following case thecooditioa extended to the re- 1*^' 128- 
mainder. ISfia. j 

A testator devised real estates, upon trust that his daugh- Tql^eng r. 
ter Af. should, until SI, if sole and unmarried, receive there- Coif, 1 You, 
out, an annuity of 60/,, and that she should thereafter, and & CoU. 681. 
until 3lj if sole and unmarried, receive a further annuity of 
40/.; but, in case his daughter sheuld inarrjr without the 
consent of his trustees, then, she should receive only an an- 
nuity of 50/1, -and the said estalea should, icamediately upoa 
such marriage, be in trust ibr the children of M., as tenants 
in common in ttlil ; and, for de&ult of such issue, in trust 
foi the testator's sister, S. :' provided that, K M- should marr jr 
with the consent of the trustees, it Should be lawful for them 
to settle the estates upon Af. and her husband, for (heir ^oint 
lives, and the life of the survivor, with remainder to the issue 
of in. &c. M. married with consent, and died without issue. 
The Court, on a rehearing, revenii^ its former decision, 
held, that as M. married with consent, the remainder to S. 
i&iled, though M. died without issue. The Lord ^hief Baron 
considered the words,, "and for default of -such issue," as 
referring to the issue of the children, and the Hmilation. to 
S., as a remainder depending on as estate tail (t Y. & C. ^ 359 } 
£36-7); and he was of opinion that the condition upon which 
the estate tail was limited, clearly applied to the' limitation . 
to S., upon the words of the instrument as they stood (lb. 
639); and that the Court could not, by .anything but a prob- 
able conjecture, which it had no right to act upon, insert the 
proviso immediately before the liitiitation over of ihfs re- 
mainder to the' sisters (lb. 64S). There was one case in 
which the teslatiK had clearly omitted to make any provi- 
sion for his listers, namely, in the eveht of the daughter 
never marrying at all. And His lordship asked, why the ' 
other case jsight not be ranged under the same class, either 
.of a design to die intestate, or of a casus omissus [lb. 641). 

Immediately after stating his opinion to he that the eon- Observations 
dition extended to the limitation to S., His .Lordship added on Toldtrvy 
another reason for the failure of that limitation, apparently y, Cdt. 
treating the failure thereof as a necessary consequence of the , 

'total failure of the estate tail on which it depended; but 
His Lordship's words are ambiguous, and probably were 
either inaccurately reported, or not intended fo convey the 
meaning they apparently convey. Admitting that theJimi- 
tation to S. is not simply an alternative, apiounting to a 
limitation to S. for default of such children, but a remainder, 
to lake effect on the expiration of the preceding estate tail ; ' 
yet we have seen that every remainder has the effect of an See ^ 989. 
alternative limitation, in case the preceding interest never 
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takes efiiact »t allj unless, u in thi^case, tbs contlngencT oa 
which the precedtag iaUrest dapeiids, affects the remainder. 
—la this case, there was, first, in the e^an at the daaghtef 
See^ IIT- . marrying withour coDseat^ the Htnitation of a springing 
ISra, 1S9. interest to the danghter's children in tail, with a remainder 
to &,4,hat is, a remainder in relation to the preceding litm- 
' tatioD, but a limitaiion of a springing interest, when viewed 
in relation to the absence of a present particular estate. 
' Bui, Mcondlf , in the event of the daughter marrying with 
See § 138- consent, there Was an i^rnativa limitation to her and her 
136a. husband for their Joint lives 8lc As soon as the daughter 

married with consent, the first two limitations became inca- 
pable of taking effect ; and thethird limitation at once look 
[ 360 ] - eSect, as an alternative far them, in cansequoDce of (he hap* 
pening of the second-named, event, instead of its opposite, 
the first-named event. ■ ■ 
Conse- As a cotueqaenee of the rule last stated, it fal- ' .ti69a 

queaceof the lows, that* where a testator^ after creating, contiu- 
abov« rule, ge^t estates, tail' in real property, with a remainder over, 
as re^rds directs, that personal estate shall go to the persons entiUed 

* Ki' h *" ^^ ™*' estate, as fiu* as the rules of law or equity will 

* (^ tii™ *" permit ; in stioh ca^e, as the limitation in remainder is ca- 
*** itl^" P**''*'of operating aa an alternative, &S regards the real 
^^Mtfltea *"*'*» '" '^"^ '^ contingent estates- tail never vest; so the. 
Milailed liniitation over shall also enure, in that event, as an altema* 

tive limitation of the personal estate in favour of the indi- 
vidual entitled to the real property under the 8ama;(c} 
though it coald not pass the personal estate lo him, if the 
contingent estates tail -had bet^me rested, and the remain- 
der were conseqa«itly to take effect, in regard to the real 
estate, as a remainder; because personal estate, as we shall 
. See ^ 719. see Jiereafter, cannot be limited In remain^r after an inde- 
finite failure c^issoe. 
iQstaoce of Where a prior interest Vests In the first instance, 670 

renoainder or afterwards becoities vested in right, a subsequent 
taking effect Ijmitalion in remainder takes effect even Ibough'snch prior 
Bs suoli, interest never becom.e8 vested in possession. But (hent 
though tak- gQ^h subsequent- limitation lakes effect, as a remainder, 
ing as SQ aj. ^f^gj ([,g p^j^j^ iJ,{e,g3t ^j vested, in interest, but has n^a- 
•"" "y^ " larly expired before it could become' vested in possession : 
^^^_" JJ^ It does not lake effect, as an alternative litaitatioa, simply 
P^^ as a snbslitute. for a prior interest which has never taken 

effect at all; fi)r the prior interest, according lo the hypo- 
thesis, has vested in right or interest, though not 
in possessioo. ' An interest may be limited .to take 670* 
effect either as a remainder after a preceding in- 

—: ■ ' ^ ; 

{c) 3eeGowtr v. Grommor, staled, Feanw, S3I-2, 
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terest, or as a conditional Hmilittioa, ia dsfeaaiBce thereof 

(See §240.) 
670* IV. ''An intertet may be specially limited to IV. An in- 

take effect either As an aUsmative, in case a pre- ^^ p>ay 
ceding interest should neTec-Teat at all, or u an inKrast l>elin)iled to 
tinder adOtiditioaal limitatiotr, in defeaaance thereof in a par- ^^^ ^Bed 
ticnlar eTent.((/} (See* 188—136, 14S— 158.) either as m 

- . . . . . ' alternotiTe 

:or as tui intBrest under a ctnditional limilatitHi. 

671 V. Bnt *a mere conditionaUiimtation viU bftve [ 361 } 

tbti effect of an altemative disposition, if the prior V. A mere 
interest entirely f;^ils,(e} unless the condition annexed tcrthe cooditional 
conditional limitation is not fulfilled, and it 40^9 not ap. iMnitatioti 
pear to have been intended that the sabsequent limitatioQ ^i^ luve the 
should take effect except npoQ the fulfilment of the ^wodi- ^^^ °''^ 
tion. altenrntiye, 

«7la 'And a limitation .of a' springing httaretf of the i*^** P™' 

sevemh kind may have a similar eflecLf/) (See"''*'*'' ^ - 
$1.17-U7a.) ' .-. -^^ Sb'^L**^!' 

678, The reason why reniainders, conditional Jimita- ^ lim^ticm 

tions, and limitations of springing interests 6f this ^f ^ ,0^11,2- 
kind, are osually ciapable of operating as altematire Stnita- ]^ jnteimt 
tions seems to be this: that where an interest is postponed so of thesev- 
as to t^ke effect by way of remainder, conditional Itmita- enth kiod. 
tion, or springing, interest, this seldom arises from any other pnncipte of 
motive than-a desire of benefiting the person to whom the |}^ third and 
prior interest is limited ; and therefore, where he cannot take gfUi rules. 
at ail,' through the Allure of the -contingency on which hia 
interest depends, and the reason for postponing the ulterior 
interest fails on that account, such ulterior limitation, whethec 
by way of remainder, conditional limitatios, ot liinitation 
of a springing interest, is allowed to take jeffeot immediately 
a« an alternative limitation. 

A testator, after providing for.snch children'as be might Men^mt'v. 
leave, proceded thus : but in caae all the said children ^11 Parry^ 1 V. 
die before 21, then, I give all such residue to my wife.- Sir & B. 124. 
W. Grant, M. R., held- that the bequest over took effect, 
though the testator never bad any child. 

So where a testatrix directed, that in caae she should haye ^wra^ v. 

but one child living at the time of her. decease, or all but ■''"'"i, 2 V. 

- °-- . & B. 813. 

(d) 9ee limitation to T. in Yae%tl v. VaehA and Lemmoh, 1 Chanc. Cas. 
120, as stated, Fearde, 404; and MatteiAurgk V. Aih, l.Vern. 304, as stated, 
Feame, 618. 

(e) Jonu V. Tf^ettcoTiA, 1 Eq' Abr. 245 ; Andriiea v. Falhnm,- 1 WSs. 107 j 
Gulliver v. Wickett, 1 Wila". 105 ; and Lord Hardwickte's obeervaliqns in Xtwljm 
V. Ward, 1 Vea. 420; as stated, Feafne, 510--Sl3. Doe A. Hefbertv. Selby, 
2 Bar. & Oes. 026. 

(/) Jnelgn v. Ward, I Ves. 120, as staled,- Feame^ 513. 
Vol. II.— 37 
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one «hould die under St and uDmanied, fhea, her trostees 
. should stand possessed of the residue in trust for another 
■ family, l^e testatrix never had a child. Sir W. Grant, M. 
B., held, that tbA bequest orer-took effect ; observing, Aat if 
[ 36:^ ] the subject admitted^of gradation, it might be said, that the 
/ jjondition was more than fulfilled; the circurastajica which 

was to exclude the residnoiry legatee being the existence of 
. . more than one. [X V. & B. 3S0.) ^ut that even if the 

words imported, if she should have one child living at her 
death, then, the case fell within Jones v, Wtatcpmb: the 
'limitation over depended on the failure of that whidi prece- 
ded it, but that the testatrix hadLnot.takeD inall the modes 
by which it might fail. {lb. -SS?.) ~ . ... 

Hiiielnnnon ' And where a_teslatrix gave the residue of her personal 
V. SewtU, 2 estate to her daughter ,C. h., for life ; and, after the decease 
M. & K. of C. D,, to her grand-daughter, C. L. D., if she should sur- 
302. Tire her said mother, and live to aU&in 31; with a dixeclion 

lor her maintenance in the meantime. And in case the said 
C L. D. should not survive her said mother, and live to 
attain 21, then, to aueh other child or children of her said 
daughter C. D., as should be living at the. time of her said 
daughter's decease, tfi be paid to them when and as theysboiild 
' baVe attained 21; with a directien foe their maintenance. 
And, in case of the death-of any of them [t. e., such other 
children as.shoujd be living at C. D.'a decease] before snch 
age, then, the share or shares o£ such child or children so 
dying, to go lo'the survivors or survivor of them, on their or 
his coming of age. And if all 3uch other children ofher 
said daughter C. D. should happen to die before attainment 
of the said age, then, to her daughter L. M. C. L. T). died 
in the lifetime of the testatrix's daughter C. D.; and the only 
other child^, ZL, also died in the lifetune of C. S., after 
having attained 21. SirL..Shadwell,V. C, and afterwards 
tord Brangham,.C., oh appeal, beld, that the beqvfest over 
(o L. M. took effect. His Lordship observed^jhat the Res- 
pondent did not read the words as if .they were /< all tJEie 
Qther children of Caroline," but took them literally as they 
staled, ^' all auch other children of Caroline," and contended 
that they described one class of the ohitdren of 'CarOiine, 
' namely, those who survived her. That as none survived 
her, and therefore that class never came into existence, 
. ^iM, &. K. 210), there seemed nothing inconsistent with the 
■ general intent hi giving effect to tbe. executory Hmitatioo, 
by treaUng it as a gift over upon the removal out of the 
[ 363 1 way of the preceding interests, in'whatever manner-that 
. removal was effe^ed ; whether by persoiis coming into exist- 
ence, so as to make the inti>rests vest, and their dying under 
21, so as again to devest their estates; or by their never 
;K>miDg-inlo existence,- fiod thus never takiBg.tbe inlerestsat 
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all. fiB. 313.)' That if indeed anything had tufned on ths 
circnmstance of their being siirriving children of Caroline, 
the reasoning woutd have failed (/A. 219); for, wherever . 
■the words plainly import a" condition as in the testator'a ' 

contemplalion, and where that condition cannot be nndei- 
rtood to have been substantially complied with by the event 
which hasfictivtlly happened, the giftbver fails. {lb. 217.) 

The' limitation to "such other cMldren of C. D. aa should Observationa 
be living at her decease," wouldhave given the children, if od JIfaeUn- 
any, who Survived C. D., a vested interest at her death ; for, rod t. 
the payment alone, as Lord Brougham intinaaled, and not •SewrU. 
the vesting, was postponed till theirmajority. And tience 
the pltimate limitatian ia L.M. was a. cotidiiional limitation; See % 14g-9. 
to- take effect in ddfeasaDce af the estate of the children of 
C jO. who survived her,.in'case of their dying belbre' 21. 
But as there were no such children, thar is, no chikireo who 
survived C 7?., and consequently the Umita'tioif "to such; 
ftther children-as should be living at tieV decease," -entirely 
failed, the ultimate limitation to L. M. took effect, not as a 
conditional limitation, in defeasance 'of.a prior estate, \mX. a£ 
an alternative limitation, by way of substitution for a pr-iar See \ 126- 
.^^te which never took effect at all: - so that, in the events 130. 
which happened, the disposition made by' the will -was con- 
strued as if it amounted to a bequest "to all sutih other chil- . 
dren of C iX as should be living hX her decease," to ^e paid 
to themat2t, but if there shall be no suchtibildjflD,theQ, to 
L.M, ' - ■ ■ 

So vh^e a testator requested thirt his plate &c. might bQ Jiradfc6m»n 
divided equally belweeh his two daughters } and, upon the v. Peach, 3 
demise of either of tbem without lawful issue, then the sbarb Ifeen,-666-. 
of her so dying should go to her sister. One of the-daugh- 
ter's died unmarried iti the testator's lifetime. Lord Lang- 
dale, M. R., said, that^^in the event of either daughter -dying 
without lawful issueyherehare was given to her sister, lc... 
to the survivor of the two daughters; and that the'eircmn- [ 884 j 
stance- of the dec^sed daughter havingdied in the'testatot's 
lifetime did notprevent the gift oveY to her sister from taking 
effecli His Lordship referred to Northeyv. Barbage, Prec.- 
in Chan. 471, pi. 4; fFilUng v. Saint, 3 P. W. 113; Hum- 
pkrey't v. Hotoea, 1 Haas. & M, 839. 

And 60, where a toiutor gave a sum of money in trust t? WiUon t, 
pay the interest to J3., for life ; remainder. to S., for. life ; re- Mdwnt, 3 
jnainder to guch of the children of jt. as should be living at the Beav. 397. 
decease of the survivors of ^, and J9.,to be paid at Si; with 
benefit ef survivorship, In case of the death of any of ihem 
under 21; and if all siich children should die binder that age, 
then, from and after the decease of ^. and B., to pay ever 
the capital to certain othpj persons. ^. had only 'two chil-. 
dren, and they attained 21, and died, leaving issue, in <tf.'s 
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lifetime. ' Lord Lanxdale, M. R., held, on the anthority of 
Maekinnon r. Seteell, (though that, as his Lordship obaeir- 
«d, was tha case-of a residuary gift) that the words were not 
to be taken -according to their strict meaiiiDg, bnt that the 
gill over took 'effect. 
Kxceptlut. Bat "where the prior limitation is void for re- 678a 

moteatm, a sabseqaent conditional Umilation foils. - 
Jloktltdgtr. A person mada a testamentary appointment of a sued of 
Dorrii, i money to M, J)., for her life, for her separate use ; and after 
Ves, Jun. ' herdecmie to her children; andjlji case she should leare no 
S*^- '' children, or they should die before 31 or marriage, to A. /)., 
' his executors and administrators. The appointment to- the 
children being held to he void for remoteness, in consequence 
of not being confined t($ 81 years from Uresin being at the 
<iTealidn Of the power, it was argued, that the snbseqaent 
appointment to A. D. was onljr accelerated by the failure of 
the prior limitation. But Sir R: P. Ardeo, M. R., held, that 
' it was void: because (he observed} it would be moostroas 
to'contend, that although it was appointed to B. D. in fiul* 
ure of the existence of persons incapable of taking, yef, not- 
withstanding they exist, he should, take aa if it .war well 
appointed to them abd they had failed. And thodgfa there 
were no children of Mi D., and there might be none, ytf be 
.agreed with Lord Kenyon, in Gtt v. Dudley, that the Court 
[ 365 ] would not wait to see what contingency wottld happen, 
when, at the time it was givQK, it was at a period more dis- 
tant than the law would permit. (2' Vea. Jun. 363.)- 
V7. Condi. : VI. Where a remainder in fee, and not in tail 673 

tional liraita- or for life, is subject to a conditional limitation, to ' 
tion bocom- take. effect in defeasance ofsuch remainder, in ^n ev«it 
ing a re- which must happen', if at all, before the regular ezpiralioD 
roainder in of the particular estate ; in. such" case, although the condi- 
I!^ tional limitation has no connexion with the par ticular.estale, 
* '^'^v^^ *" '^^ ^"^ instance ; yet, if the event happens, on which 
'^"""'^ "* the conditional limitation is W take effect, the condilional 
See 6 148-a '^™''^'°'' then becomes a remainder expect&nt lipon the 
169 'partieular.eatate, in-the room of the original remainder in 

fee., ■ , ' 

Boe-d. Bar- A testator Revised to his daughter, E. H., the wife of 
ru V. Hotp- W. H., for fifs ; remainder to fW. H., foTlifa ; remainder to 
til, 10 Bar. John,\M daughter's >on, and bis heirs aiul Assigns forever; 
&CTes:ltn', but, in case he should die before the testator's daughter, 
803. . E. H., and she should have no other child living at ber 
death, his.will was, that his said daugbtef should give and 
devise the premises to such person as she should ' think 
' - proper. The testator died in February 1763,- and ./oAn, the 
. daughter's son, in April following. In January 176B, the 
daughter had another son, W. H., the younger. In No- 
vember 1770, W. h; the elder "diedi and in Hilary Term • 
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1773, S. H. levied a fifie with .pFOcUmations. Bayley, J., ,- 
is d^irering th^ jadgDient of ttie Court, said, that uatil ths 
death of the testator's grandson, John, the limiialion tiy im- 

fiKcativn to any other child or children whom -E. H. should 
eave at het death, "cquld avail dniy as an executory devise', 
by reason of the previous gift of the whole fee to the testa- 
tor's grandson, John,, Upon the death of John, we <bink 
the character and quality of this liitutation changed,, and it 
became a contingent. remaindM*. .... Fdr, at the time' the - 
fine was levied,- the only vested estate was in Elizabeth, the 
'testator's dangler, and her husband in' her right ; and the 
only other inler^ was a contingent remainder in favour of 
any child or children she ahoutd leave at her death, and that [ 36$ 1 ' 

remainder the fine has destn^fkcT - . 
674 VII. Afuture interest (as the reader tnay have VII.Afutuie 

perceived from 'a preceding passage'(x),) is tiever iotereat is 
construed as an interest under a conditional limitation or as not con- 
s spriogiog interest^ whether by way i>f use, or devise, strued an in- 
where a preceding freehold has once vested, and- the future terest under 
iiitereet is so limited, that, at the time of thelimitation, tiiere ■ conditional 
was a possibility of its taking effeel as aretdainder; though limitation" o^ 
Oriier circumstances may seem to.indlcate that it was not in- ? ^^^P"* 
■ tended to take effect as a remainder: and thoagh eventually, '"J*'*T* 

in ^t, it may be itxiapaDle of op«atiog in that T ^„^^ 
«75 way. But, ' where a preceding freehold, which f^^S^ 

was capabla'of supportuig a future interest as a g^ x i^^^g 
remainder, is, by aeubsequent accident^' (a» by the deathof jj7^59 ' ' 
the first devisee in the testator's lifetime) precluded from But 'when 
taking any efiect al all; the fhture interest may take -effect the pnced- 

as a springing interest by way of use or devise, ing freehold 
$39 And, ia su(^ case, an ulterior interest in remainder fails, vhat 

after such less remote future interest as above men- wou1<{ otber, 
tioned, until the- less remote future interest vests, also be- wiao have 
comes a spnnging interest, when regarded abstractedly ki- been,a re- 
stead of in relation to the |esa remote futureinlerest; but, meioder, is 
as soon as such less remote future interest' vests, theii such cfinstrued a 
ulterior interest is not only a remainder in relation : to such "P'^°S"iS ">' 
less remote fiiture interest, but it is simply a remaiuder, even 'f !*?*" 
when abstractedly considered; having altogether ceased to A™.»n irile- 
be a springing interest, and having resumed that character f"' '°«'^ 
wliieh-it woH>l^ afl-along have-bei!tte,hadthe prece d irrg free- . Kacomee 
hold taken effect as intended.(A) . - ■ ^ apringinfl 

interest, abstractedly regarded, though it is a rcmaioder as r^ards the leu re. 
piote springing interest. 

677 And, in like mannw, in other cases, -^ao ulterior And w, in 

interest in remainder after a less remote future in- other cases, 

{g) See § 190^199, and cases there rererred to. And see Peane, 026. 
{k) See Hopkintv. Hofkint, Cas. temp. T&lb. 44, as stated, Feame, 625-8. 
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until a lesa terest, nntil silch less remote fuiara interest vests, is i spring- 
remote Tu- ing interest, when re^rded abstracledly instead of in rela- 
[ 397 ] '(100 40 sucb less remote future interest; bat as soor as 
tu IB interest finch less remote futnre interest Testa,.such niterier interest 
vcflis, an ul' becomes simply a remainder, even Then abstractedty con- 
lerior inter- 8idefed.(t} ' ' , . 

est in re- A testatrix deTised -lands to J. N., his heirs and asngns 

mAioder is a for ever ; provided that if J. N. should 3ie without any issue 
.Bpringii^ in- (,„ the body of his then wife begotten, that tho lands, after 
^^^^'cm" ^^ death of J. /f. and his wife, should go to all the children 
**"*\Im«i of the testator's grand-daugfiter, M. A, "as fenants in coin- 
J^"!?*!??' mon. J. N. died without issue, in tho lifetime of the testa- 
re^lndw "^ trii, leaving his wife him surviving. It was held, that J: iV. 
as retnuds "*'^1<J hs-ve taken an estate tail if he Rad survived the testa- 
atreh^ii re- *^ ' *"** the-litthation to M. 2>.'s children would have 
mote ftiture opofK'ed by way of contingent remainder ; but that, as the 
intereiL , estate tail bad lapsed, and the taw would not raise an estate 
Doe d. SeaU ^**' '"'^ ^^ implication in J. N.'v widow, there waa no estate 
■■¥ Roach 5 of freehold tosupport the interesli>f M />.'ffchildren,aa'm 
Mau. & ' -remainder; and therefore, on the authority of Hopkins v. 
Selw. 4S2. tit^fdnai CaS. Temp. Talb. 44, the limitation' to them ope- 
rated b7 way of executory dev^. Lord Ellenborough, 
Ci I., stated the rule to be, tfaat no limitation shall operate 
by way of execatory devis*, which, at the time of the death 
•' . ' - '. of the testator, was datable oC operating by way of contin- 
gent remainder.- Hir Lordship c^serv^, that it wasclearly 
the Intent to benefit J. N. and his issue in the first place ; 
' and, in the next place,. jtf. /).'s children; but that the 
- Bianner of carrying the intention into exeoution, whether by 
' way of reiiMinder, or ex0cutory^evi8e,'or any other mode, 
torely enters into the tnind or constitutes part of the inten- 
tion of the' testator. 



[ 368 .} . Chapter; the twenty-fifth. 

LINITATlOKS OFEHATIMO DirrEBERTLT IH XEOAKB TO 
SIrPEBSNT LUIITAnONSk 

I.TlBssamQ I- '^'^ same limitation may be 'at once an 678 

limitation alternative Hmitatisn in regard to the next pre- 
tnay be a ceding limitation, and a conditional limitation with respect 
lemaicider, to another preceding limitation ;(a) or a remainder, in rela- 

(i) S/epheru v. Sirphent, Cas. temp. Talb. 226, as stated, Feame, &ie, 526. 
(a) See Feamo, 814, note (I). 
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tion to the next pteceding linaitatlon-; aa alleroatiire limita- an altema- 
tion, in regard to anotber linoUatioD; aod a coaditioDal tiy«, and a 

limitalidh, with respect to a alUI earlier limitation, conditional 
67* For, since a remaioder usually has the'effect of limitation. 

an ahernatiTfl limitatioti, if the preceding interest See § 159, 
never takes effect at all ; where the preceding interest is an l^fv^*^"*' 
alternatwe limitation, which does not carry a fee simple or "^ ^ "^' 
quatiEed, and which is a Substitute for a prior limitAtion in . 
fee, and neither .the prior limitation in ue, nor the ititer- 
vening alieroaiive limitation so substituted for it, take any' 
effect at all, the' remainder, operating in this case as asub- 
^tilu^e for a Substitate, that is, for the interrening alternative 
limitation, must be a substilnte for the prior limitation in 
fee: and hence, the remainder, at the time of its creation, ia > 

capable' of operating.eithet as a remainder, or as an alterna' 
tive limitation, as regard's the intervejiing alternative limita-: 

iiOD, and also as "a simply alternative limitation in 
660 respect to the prior limitation in- fee. And where , • 

a dausfl takes effect, by way of altemaUve limita- 
lion, as a substitutefor a cotulitional limitation, it must ba 
itself a conditional limitation^ with respect to the^ interest to 
be defeated by the conditional limitation for vhicH it is a 

substitute. - ' - , 
681 To illustrate the truth of these posilLons, let. us • 

suppose that lands are devised to the use of *^. 
and his heirs; and if he' shall leave no child of bis body [ 369 ] 
living at his dece'ase, to the &rst-son'of 3. who shall attain, 
the age of SI, and his heirs ; and if B. shall have do sueh 
eon, to.all the daughters of B. who shall attain the age of 
£1, oraiarryraad the heirs of their bodies, &c.» remainder lo 
C aod his heirs. In this ease, if ,3, leaves iiochlld living 
at his deoe'ase, and.& has no son -wha attains 21, but (he 
estate vests in the daughters of B., add there is afterwards 
a failure of issue of their bodies, the limitation to C; will 
operate as a remainder in relation (e the limitation to' the 
daughterdof.fi. But if «9. leavesnochildofhis body Uving 
at -his decease, and fi. hasjiosonwho attains 21, nor any 
daughter-who attains that ago or is married, the limitation 
to 6., instead of operating asa. remainder,- tskes.effect as a 
substitute for the interveaing alternative limitation to the - 
dau{^tei8 of B., whid) is a substitute for the prior limita< 
tioB to the son x>{ .S^; and thus the limitation to C, is 
mediately and virtually a substitute for the prior limitation 
to the son of B,, or, in other words, an alternative limitation 
in regard to the gift to the-son of B, And, in such case, it 
is also a eobditibnal limitation as respects the limitation to 
rf. ; inasmuch as the gift i6 the sop of B,, for -which it is 
mediately and virtually an alternative or subsliHite, is a 
cobditiooal limitatioo, as regards the limitation to ,d. _ If*:?. 
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' has DO chitd of bis body liviug at his decease, the lee is to 
paM from him, and whatever limitation may happen to be 
the one which attracts and transfers the fee from him to ui* 
other person on that event, is a conditional litnilation, u 
Ttgards the Hmitation to .4. : so that, if ^: leaves no child 
living as aforesaid, and B. has no child who becomes capa- 
ble of taking, the Hmitation to C. will take effect on the 
death of »?.; and by transferring the fee from ^, to C, wilt 
operate as an alternative limitation, as regard's the condi- 
tional limitations- to the sons and daughters of B., and thus, 
II The same ^^'"^'''^ ^^ "*^'^ place, will also operate as a conditional 
limitation limitation, as respects the limitation to ^,, is the same 
Dray be an manner as ^he limitation to the sons of J3.,woald hare ope- 
alieriulive rated, had it taken any effect. 

and an aug- li- And-it'wouid aeem, that, in a nmilar man- . 688 
{ 370 ] t>er, the same limitation may be an' alternative 
mentative limitation in regard to the next preceding contingent Umita^ 
limitatioD, or lion, and, at the same time, as respects aoother preceding 
a limitatioD limitation, or the absence of any preceding vested limita- 
of a spring' tion, an augmentative liautation, or a Uautation of a ^ring- 
ing interest, jng interest 

See§ 128, jn. Every more remote iimilation may be a 66Xa 
137, 117. remainder, as regards a prior limitation, though it 
III. Every is not limited next fitter such prior limitation, so long as it ia 
k!^ ^"wW to" take effect, if at all, on the regular expiration of the in- 
hnmatioa terest created by such prior limitation, 
■may be a y_ ^ devised to his son Q. for lift; and, from and afler 

""^ his decease, unto all and every the children and child of <?., 
nrior Umta ****^""y. '" ^^ begotten, and their heirs for ever, to h61d as 
tion thouch tenants in common; but, if his son O. should die without 
not limited ***"*> °^ leaving issue, and such child or children should die 
next after it ^^°^^ attaining the age of- SI years, or, without lawful issue. 
See & ISB. ' ^^en, he devised tb« same estates unto his son 7!, his 
Doe A Her <^B^S^ter ^. S., and his son-in-law f^. i>.,ftnd to their heirs 
bert V Stl- ' '*" ^^^^) *' tenants in common. After the testator's death, 
bv 2 Bar ie ^' suffered a recovery, and died unmarried, and without 
Crea. B26. nsiie. Bayley, J,, remarked that the devise most be read 
*. * "if the children should die before 21 a»(/ without issue," 
See § 169. as otherwise the remainder [axacutbry devise] would be too 
remote. And he added that "aii estate may be- devised 
over in either of two events; and that, in one event, the 
devise may operate as a contingent remainder [in relation 
to the particular estate] ; in the other, As an executory de- 
vise, [in relation to an inlervening interest]. Thus, if 
0eorge had left a child, a determinable fee would, have 
Vested in that child, and thisn, the devise over could only 
See § 118- have operated as an executory devise, [t. e. as a conditional 
1S6, limitation by way of executory devise]. But^ Oeorge having 

died withoat having a chiM, the first fee .never vested, and 
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the temaiedetoTer eoDt|mi«d&cotitiggentreiUfHDd0r^' [io 

Eelation t» the particular estate]. AHd theCaurt h«)dw)-' 
coidii^f ^Ibat it was a coiUiogeat rainaiDder^aiid qaa there- 
fore 4el<Mted bjr. the'dastructton of the paiticuUr estate bf 
tbe.iecOT4rf, 



. CHAPTER THE TWENTY-SDCTH: [3713 

Lntrr::&TTona mrfesDSD -ri) ofsr'atb nr DirrBRcirr w^Ti, 

IK BJEe-ASD TO OmCKBHT roSTIOKS OI horSRVf. -~ 

6»S~ ' I* voatd. seem Iba^-a lio^tien v^vf opemte itt Lip«tfti«M 
difierent ways ift regard- «» ^disreat portiobs of P^*?,**^^** 

■. prapefty-Tbas, ..•,-. , ,. . « ihfe wdy. 

684 I. There would appear io bo not iea*oa-«*r a ',- A '»"'««- 

liitfitation should not; bf ezi^eas- words, be Biade ^i"" "^7 w 
to operate as a conditional liDstlation in ^l«ga»d to property ^"^d so as 
preTtonsly derised to aooie other -p«*son,'and also afl aJimiv "'' "^^j^Lo^ 
tation of a' Bpnliging interrat id regard to pioperty tas y^^uatioa : 
before deTlsed; ki siwh s way, riial, »n feflfi and ih'e same ^^ ^^ ^ [|_ 
ereot, both pertioni of prepert^ may go to the sams per- „itatiDii of a 
■*V " . - - . i -, - . ■ gprji^ng io4 

tCTBBti'ui regard tb'difierenti^riiend of properly.-^See§ 148i4, 117,12Tb. 

68&' '> II. Ins similar manner, it is conceived, that a. IT. A linrita- 
.r- liDaitAtion maybe penned so.as to operate as an ><<»>' inay -be' 
altqrnatire lii^itatidn, in regard to ooe portion of ^operty, *<> penned -as 
and li» another kindof limitation, ia regard to aoothei' p£»r- ^ operate as 
- ■ - tion of propeMy. ' , ^ ^ ^ alteroai. 

666 . -_'j\ mascMew b6 objected, that as the person '"'* ?™,"r, 
.who is the object of ao alternative limitation, is *?^^5 |^ ■ 
only a «ubsti»tAe for, the primary otgect et tho testaun's ? ™7d' to' 
b<FUDty, there is an improbafoility,-<J;^tort, that the.akenia- ^^^1 nor' 
tive, lifnkstup 'shosld be intended to re^ io him a larger ^^^g^^fj^ 
amouat:^ property than the prior lioiilatipn would havs;„^^ '^ 
vested iq the- piimary object, io whbse stead he-is to tske« ^e^i28 
But; y<eE, it< is.eobceivei^ that an atlemative limitation, may, 1 \2t 706. ' 
by express wivds, have this, operation, unless the event op Ot»ection 
winch the alternative limitation is ■. to 4ake efieet, ta loo re- ^^^ 
mote AS reeards (he additional property. 

- V01..II.— 3S ; ■. ."'■■, 
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■ In the cAxe'ot Matcolni t. Titylof^ tb» contrary ■ 687 

might ae«ni to be decided; .but probaMy-it is not. 

- to be regarded ite going tFi« length of estabU^tng-a generai 

nite, to ibe effect, that an t^teroalire' limitaliaa cannot be 

. [ '378 J made te pass more than would baTe-{>as8ed in the opposite 

^ erent, under theprior Umitation, for which it b a sutetiinie. 

Matevlm r. In that cast! a testatrix derised and bequeathed a West 

Tfajribf*.) India plantation, and all the residue of her money in the 

RttM. & M. funda, and alas her platb, btmks, and certain- portraits, lo 

4ia. S. G. 7., and M. 'T^^for tbeir lives, eqiwl^; aod,after the 

. death ofeitber, the whole to thS'Surrivor, forlife; and, 

after the decesse of the snrTi7or,vthen, unto such ehildrea 

6( M. 7. as ^« ahould sppoint ; andfiti'dp&^Itof'appoint- 

tnent, Iben the plantation and ihe restdue.of the stock to be 

equally divided atnong <he said children and their heirs; 

' ,lhe Uock tp be an ibterett vested ip themj being soas, at 

si, and, being daogbters, at 21 6t marriage; :but in case 

M. T. ahould die without issue of her body, the. testatrix 

devised the plantation, equally among the children o{ A. T. 

.. and their heirs ttnd assigns; and in case .^. .3*. should- die 

vidumt-istiils as aforesaid, tlwteMairizJbeqtieathed the said 

. ^ ' residue of stock, and all her said plue, bookstand portraits, 

onto ./. M. and his-sss^Bs^for his life, and, after his decease, 

she beqaetplhed the Bame lo'his etdest bon fer.ever. But, in 

' ease the said /. M. sbould die ander age and whhtmt issue, 

riie then gave the said residue of EftflCk, plate, bdoka, and 

^ - ' . portraits, to M. M. absotutely. M. T. survived E. &. T., 

• and ^ied without having been TBarried. ' tt was held by the 

, , Master of the Rolls, and afte.rwards -by Lord'Broughan, C, 

,-. . ■ on appeal, that /. Af. t6ok a life interest in -ihe 3tocir,bnt 

.-no iuieresti}! the piate» bosks, and-portraits. l.I.M.took 

an interest of w>raa kind in the stock. It was argued, that 

ibewords, "in cose M. 7". should die without issue as 

albres&id," tmporled an indefinite fatlrire of issue. But it 

'.was decided, IhaltKey fefetred back It)TheehtIdftn,*o lis 

to amonnt to an altertmttve limitalioii inthe eyeiitof 3f. T. 

having no. children at all; ihe testatrix clearly jntending to 

bequeath the'siock to the children of M.- T., if she had any 

'_ -, . cSMldren, and to / M., if she had not any children. 2. The 

-.jl ; . iHierest which /r J/, took #83 only for life: for, itwoMld be 

, . . . - doing the utnjost violence to: the obvio'us meaning of -ihe 

Sse ^408-4i clause, to construe "son" a vord of limitation, when, in 

[ 379 y , almoK* every case, ft is 4 word of (turehase, and the interest 

.-. ■ ef I. H. was ejtpresrfy restricted to a liHd interest ; and the 

meaning of the Bubseqiieot words-, " in- case the said/. M 

■ , ilhatt die Under age, and without issue,'* might fatrly be 

Tilken (a" refer to' thi (jpuringehcy of his dying wtilioiri 

having^had any chlldceti. 3. It'was held {fiAi f. JV.-took no 
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interatt ki Ibe boolM, plate, and portnita. 71h>. ic^son of - 

thiadmision is'tbtM.qjatect.by^Iiord Crtnigbaflk ,>Jt [*• i'* 

the pUtQ^.ta-flrstoiiea, witb thB plaDtation and iba.Moek, 

to EMgaietk- and Maria, ud toe surrirpf, foriUe, and^ , 

aftei Ae'Sumror's deceaae, to-.A^nVx eiuldran'^a«.die 

nof appoinl., Haiy tba plate [together, with the bobin and 

portraits] is dropped, and no- pmrisoa Vi(h r^rd to it is ' 

raai^B, lA the pTentoT Maria .Titular. {mMh^ to ex^rei^eher 

powec of appoin^ent. . So tbat«'iti.lhiB- finit portion of (he 

wUI, there is do dealing Xfith' the plate, to irhich; ia eon- 

siraing the snbseqa'ent gift.orer, the wbnb,' without intia 

as aforesaid' can be referred back. If then the cbRstruclioa 

as to the stock be a sound ona, which refers those words <o ' - . 

such issue as Had been mentioned when dealing with the 

same fund in the former clauso, and not to the iss^e mfiD- 

tloned when dealing with the plantation; by parity of 

nOsoD, all reference back mnat be'excUided, in construing 

the nme words as to tfa« plate; iuasniach .as there is 

nothtog before mentioned tooling the plate in cbonexiofi 

with'thfl childr^, or with any thiAg io whldh issue can jefer. 

The plate, then, will be giren over on a general lailure of ■ 

issue, and whe^erfrom the gift being loo remote, or from 8ee^ 700, - 

^e gi^to her beiog-what in the case of realty Would bean 71^ 710. . 

estate. taU-p-it is indifferent which-— Aforia Tauhr takes See ^ 89s, 

absolutely; and conssguently^ the interest^in this partofSffSa. 

the property now vedts in her personal reptieseatatiTes." 

(2 Buss. & M. 444.) ,' N 

With the 'Utmost deference for so great an authority, it Obaen'stioiM 
may perhaps be questioned, whether this part of the dect- 00 JIM«ol« 
sion is altogether safiafactory-f— whether Uiere vas.any lie- ▼. Tsylor. 
cesnty for the conclusion to whtph the hoble and learned 
Judge thou^t himself, by parity of reason, obliged to come. 
The rea90ttiag.at the bar would seem to be perfet:tly incon- 
Irorertible, when it. was ni^ed, that there was " but one 
set of words, introducing the gift over, both of the funded [ 374 ] 
prM>erty and of the plate and hooka, and'equi^ly referable ^ , 
to both, How then-Wds it possible io deny to the same ^ 
voids the same constriictioii, with reference, to one and the 
same subject tnatte'r i for, thou^ the descriptions of pro- 
perty, are .two," they form ihe subject of biit one gift ;*' {16:' 
428) ami (it might have been added) tliey are. of the same 
legal nature, being both personal estate. - It is true, indeed, - 
there was some degree of improbability, H priori, in the 
supposition, that the alternative Iknitadon should have been '' 
igtended to confer on /. M. and his sob, a larger anioniit of 
propwty, in the event of there being no children of M.'-T., 
than.tbose children, thepriorobjectsof the testator's bounty, 
would have- taken, if any stKh bad existed. Bat this ik- 
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' Imaa, as was vrged ax tba 1wt,.]Mobably aross fioai m. 
mera aceidantftl' dip.'. Sot adioiaiiif; tStt it' did dsi, ttie 
ciin|d& qnestton waold feem to be, not vbat ww the pioln- 
bili^or iiDprobabiHty,d/>n'9n; Ihu, what wen the ezptew 
worda ? um, whether there is any mla ef lew, prerendng 
ILD Bltettietiva limitation, bowdrer it may be fniaed, from. 
coofenieg on the potsDojwha is the. o b je c t of it, a larger 
HBooot of .property than the other party wotdd bav* le* 
cetred for vtiom he ia mbstttiited? - 
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' GHAPO'ER THE FIRST. 

S88 . • t, .WR«>r the Testing' of an interest, Wtetiier in real I. £ffict of . 

- :- W perBOrial eitate, G ma^e'toclepetMi lipoD a eon/ th^ bon-fuL- 
dition preceoeoi orfa)z6d.,atid such eondilion;is notexactlj' filmenl of 
faMIleo, (he iiitetest whTdtris to arise' thereon.'if it ii not a dir^ condk 
mere altenrative interest, feila atto^e^ier, tiowerer plain the *"">» prece- 
spparetn infentiofl-To the^ontniYy mayb^iOnlesssuchlnten- ^V'^JJ"^-,,- 
tion is sufficleiirtjr eJrpB^sed by; or necessvHy baplied 'Oj'i^"^^^ 
■ otber frtirdsiti'theinsirament. - ^r ■^" 

ffi» ■ AnJ^ifsnch 'mter^t was to arise by way of P^^""**". 

eoodifiooaNiniftalioH, tti defeasance of a priorin- "jienJrtivir* ' 
terest, such prior interest then becomes absolute abd i>*<lc' i-Aiss) 
fieasiMe:(i) because,' (he. condition^ s* regarda_suchr pribr ^^ ^' • 
interest, b a condition siibsetjuen't ; aDdan interest subject Sec^ll 12. 
to be; defeated by a condition subsequent, of coowe becomes '. ■ 

absoIufe,«h&a trie fulfilmeDt of such conditioD cab ;oo loogei 
take place.' 

The exact fulfllmet^t, then, of a'conditioa t>ree«deaf or 

mixed, being requisile, it fdliows,- diat - " i wk««.hu 

690 1. Where an ef ent may take place under cUffer- hZtW-^ 

«nt circnmstanees, and the testator has only pro- n__,„n^- 
Tided ftr its happemrig- under i>ne state of direumstances j in ^^ (^p. 
snch case, if.it happens 'under other circurastftnces, the in- ^nwtances ' 
erest linlited will fail, ulitess it is a mere aftnriafipe intetest, ihanttto^ 
alttidtigh the difference in the circumstaiicetl may appear to sneeitied, ' 
beperfecflyinMnaterial,andaIthoughitiBaIrtiostcertai,n,con- r S7a i 
jecmrafly, that the testatorjin providing for pne case, forgot andthefimi- 
to provide f«r others that might arise, Instead of. intemfHig (aiioa is not 
Ihie interest to depend oo.the e?ent happening in thetnode « mere aher- 
apecified.' . " ■ , -nattife, 

A testator, if his son should die, leaving his, the teai(ator'8,j5fo^e»T, ■ 
wife, without leaving a widow or any child, after his death Cradvfic, 3 
and Iris wife's, gwe lo, FTIT. a legacy charged «n his real Vcs. 817. 
estate. The ^n surTl»edthe testatdt*swift,aBd then diedj ' ^ 
witfiom leaving a.widiw or-chiW. Sir R. P. Arden, M. H., 
(on theatnbority of •/)i*T/ J»^Mirf, ati^' OoWAwy*- 

' (ii) As to tb^ (juestioD, what amounts to R ftilfttmenfofa auiditioo, the reader 
iri tielerred to the l6aiiiihgT)f conditioDriD the te]tf'b(M»ka and abridgmcota, sucb 
89 C6ksiipga.;.l,rittletaiii Shepfwrd's. ToHchstane, and VioerV Abridgmmi. 
(» See Jln*ian v. A«Mf , 3 Keen, «^. 
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Otfugk, 3 Brd/C C. 393, 395; atid Denn T. A^sAou, e 

T. R. B..R. 519,) b«ld, that the legacy failed: forthougtihe 

vfta. per'fectly^ satisfied as to the iDleniioh, yet it was not 

Sa^ciently expressed to enable him to execute it. 

Panmu v. So where a testator diKcted/ that in eaa* J. H. sbotiM die 

Portofia, fi before SI, leaving issue, (heo) that .his execiitois shpulil 

Vee. 67S. divide a earn, of money among the cbUdren of X.IL\ vA 

See ttao J, H. diedrieaving issue, before the time at which the money 

Ptmrtdl V. was given to herself; bulkier she had attained 91. Sir R. 

Simptm, \i p. AnlAo, M. R., «n (he iAthonty of the ^me eases, teid, 

Ves. SO. . ti^i ^^^ legacy &iied; though ha ehjferred that Z>ctii>v. 

Bt^aJtavi revolu tha feelings of^^aay.ioaB sittmg in jndg- 

- mant, provided be ia at liberty to indulge 4heiD in anytbtng 

beyopd nemsaary iiDplicatioB. . 

Diekn v. And where a testator, after .making other limUatioDiipro- 

CAirJtF, 3 oeeded.lhiiB : " Bat, io -case of such, -tny son's demise in tha 

You.. ^ Coir, widowhood .of his -mother, without leaving lawful isue, 

StS. then, I direct the whole of the. proceeds of my property to 

'~' be paid to her during ,her widowhood, mbject to an.annuiiy 

of 40/. per annum to be paid to T.^M.; and, in case of tlM 

marriage or daath pf i^y wife, my spo being dead, apd 

leafing bo lawful issuer then, I give the i^ole of tbe pro- 

\—^_ • ceeda of my aistata' to J. B" • The son sujvived-the widovj 

2; Where a. g|,d died without issue. AJdeiwo, B., herfd. that the estate 

IiBilBtum belonged lo the hair-at-law. . - 

aHi^' W »." And where a testator confines bis bounty to 891 

. . ^^' certain, descendants only of himSelf or another 

i^allv\nd P^"*"** ^^ ****" limits the property over, in «aso of his M 

Dotintrelv ■*''^-*'^ Other personfl dying wit^ut\leaying issue; id this 

r 37fl \ '(^^>>f heorBUchoiherperson-daQsleaveissaeatall,t)ioiisli 

'on the Dot - noo« «f 'he deswiption to whom the property was expresrfy 

l5„ing^^ limited, theCourt will potr eopply-the word "eurfi," « 

who-can taLe "fflid,**' %o as to. make ihe limitation o/er capable of takips 

.tmder the effect on the tkilare of the issue, who were the objects of the 

prior limita- prior limitations, but will hold the' lioutation over to hare 

fiohi. . tailed. 

Dot A. Aew, A teetator devised one mpiety of and in a ho)is$if,as fol- 

V, iMcraft, lows 1 •' In trust for such son of tiiine,T)y'my present wtfe, 

e Biog, 888. aa shall first attaia.tbe age of 81, as and when sticb an 

.lAall attain. such age, and. for his heirs and- assigns feiefet. 

B^t,iu Cfuel shall depart this life without leaving a»D.<>T! 

leaving aneh, nonje shall live to aRain the age of SI yeaR, 

' '' ' Ihetfjiu. trust -fbr my daughter, J^N.^H ehe shal| live to 

attain the age of 24 years, and for tier heirs and assign ^"^ 

• ever.. Bklt, in case my eaid danghler shall' depart tbia 11^^! 

.Underthat age, then,'1n trust for sitch other my d^^S^'^'^' 

by my present, wife, aa shall 4fve. -to 'attain the age of *| 

years, and for her heira and assigns for ever. Butsfaonldl 

depart this Ufa- without IcavingHasoe, then, in tjust for ^. t> 
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{his wife's brother}, his heire and assigns, for over." J. Nii 
the testatoi's daughter and only child died at the age of 4 
years. It was held that N. L, toolt nothing. 

And where a restator bequeathed a^am of stock, in trust Andreey. 
for O. G., for life ; and, in case he should marry any woman Ward, 1 
with 1000/. fortune, then, his will Was, that the said sum of R"»-'860.' 
stock be settled upon his wife and the isaae of slieh mar^ ' > . - • 
riage; butj'iti case of -his son's decease, leaving no issue; - 
then, he gave the stock to certain other persons, and be^ ■ .. 
quealhed the residue of his estate' to - f7^ ff.- Two soits 
were instituted respecting this property. And Lord GifTofd, 
M. R., held, that the words of the will were not stifficient - 
to create a quasi entail in G. O., since the fund was ^ir'eil 
over, not upon a failutd of O. O.'sis^ue generally, but upon 
his leaving no issue at the time of his death ; add it waA 
far from the testator's intention, that the effect of hib bequest 
should be, to give his soil the absolute property of the fund, 
whomsoever he might marry, whidh wonld in fact be theVi;- 
consequenoe, by the rulesof law' in regard to personal estate, 
if the son look a guaai estate tait Neither were these [ 380 ] 
words safficient to imply a gift to the isspe of- O. G: And 
His Lordship refused to insert the word " such," in favour 
of the persons claiming under the limitations over, and to 
read the dause, " in case of my son's death leaving no such 
issue ;" but held, that the limitations over failed, because 

the son did leave issue. 
69S 11: Where a conditional limitation Is limited in II. Efiect of 

favour of unborn persons, ot persons who shall the non-ex- 
tinswer a given description, and no such persons come in "»t^'>** of 'ho 
tsae or answer such description, the preceding estate becomes objects of a 
absolute : because, although the express condition may hav» oo»dit«>oal 
been fulfilled, on which such estate is to go over, yet, as """'■'•oi'- 
there is no one to whom it caii go over, according to the 

terms of the conditional lirhitaiton, it must of'ne- 
693 eessity remain undevested by the fulfilment of the 

express condition. Or, to view the point in an- 
other light; ff'thb existence, at some-period, of the objects 
of the conditional limitation, is regarded as indirectly form- 
ing a part of the' condition ; then, the subsequent interest 
necessarily fails, on account of the non-fulfilment of such 
condition, according to the first general rule in the present 
chapter. 

A testator gave personal estate to his Wife, for life ; and, Staitker v. 
from and after her death, the capiul to-be divided between WUloek, 9 
the testator's brothers and sisters, in equal shares ; but, in Ves. 283. 
case of the death of any of them in the lifetime of the wife, 
the shares of him, her, or them so dying, to be .divided 
between his children. One of the brother's died in the life- 
time of the testator's widow, without having ever- had a 
Vol. II.— 39 
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child. Sir W. Granl, M. R., bekl, ihat he took a vested 
interest, subject to be devested onljr, [ia effect,] in the event 
of his death in the life of the vidow, leaving children ; and 
consequently that event not baviog happened, hia represen- 
tative ivas entitled. 
Harriton r. And where a testator gave 40/. per annunT, part of a saqi 
Faremany 5 of. annuities, in trust to pay the dividends 'to & B., for life, 
Vcs. 206. ■ for her separate use ; and, after her tiecease, npoo trwit to 
transfer the said sum of 40/. per anaum, or the stock or 
Ynnd wherein the produce might be invested, to p. S. and 
S. S. S., in equal moieties; and, in case of the death of 
[ 381 ] eitber of them in the lifetime of S. B., theq, he gave (he 
whole to the survivor living at her decease. P. S. and S. 
S. S. both died in the lifetime of S. B. Sir R. P. Arden, 
M. R., held, that, as in the case of real estate, they took 
vested interests, subject to be devested on a eootingeBcy that 
had not happened. 
in. When III. But, a limitation which is simply an alter- . £94 
Ibe limita- native limitation, will be-allowed to take effect, i^ 
tioniismere in any way, the next preceding limitaliMi fails to take any 
■tternative' effect, even though the precise ev«it on. which such alter- 
liraitatioD. native limitation is to take effect never happens. 
Principle of It is considered that the testator intended that so- 695 

the distinc- long As the preceding limitaiioo fails of taking 
tion. bfiect, whether in the event specified, or in any other, the 

alternative limitation shall Operate in lieu of it: for, as the 
condition on whidi a mere alternative limitation is mode to 
depend, is not of such a natnre as to constitute intrinsically 
- any ground or rea3on.for the testator's bounty towards the 
objects of the alternative limitatiMi, but it is the mere nega- 
tion of the contingency qn which the preceding limitation 
depends; it is more consonant to sound constmction, not to 
regard it in the light of an ordinary condition precedent. 
See \ 18. constituting a literal pre-requisite to the vesting of the inter- 
est, but to- view it as amounting to a general expression of 
an intention, that in the event of the failure of such preced- 
ing interest, another should tdie effect in its stead. 
Prtrtwidge j^ testatrix directed the interest of. her residuary estate to 
y. G room- {^ applied in defraying the expenses of the education of her 
K^^\-i^ nephews &eorge and Charles; and the principal to be ap- 
a!^'i plied, either in binding them apprentices at the age of 14, or 

oee-RlBo 1^ y^g reserved till they altained 21, to commence business. 
v^f^nt-'* And, in the event of George and Charles (both or either of 
reav'-9Mk ^'°} being settled before the will should come in force, she 
SIS IS ' provided, that the next boy (^amuor Henrt/) sboald "have 
atated *^ benefit, and so on." George and CharUa survived the 

Feanie,St2. testatrix, but died under 21, before the principal was applied 
in binding them apprentices. Sir L. Sbadwell, V. C, said, 
that the iuteotion of the testatrix was, to make a provision^ 
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ont of the fand, for two of her broiher's-soiU ; and if the 
provision faiJed as to either Oeorgt or CharUt, that Jamea 
should be supported oot of it ; and if it failed as to both of 
tfami, tb»Di that Henry should be supported out of it. 

And where a testator bequeathed the interest of a sum of Aiton t. 
stock to •?. and B., for their lives ; and, after their deaths, Broeki, 7 
he directed his trustees (o transfer tlie capital to their <^il- ^^^- ^04. 
drso then living who shonld attain 21; with a proviso, that See alsb 
in case either of them,**, and B., should hare any child or ^'■"4''^ *- 
children living at the time of their respective deceases, but „ 'S''P**"S' 
which should all die before 81, then, his trustee? should as- J*e^3, as 
sign the share of the legatee so dying without issue, to enjoy ^J**^ 
as aforesaid, unto the survivor of them the said ^. and B. ^^^%ag ^ 
rf; died; leaving a child, who attained 81, B. afterwards ^ of real 
died, without having had any issue. Sir L, Shadwell, V. g^tate 
C, held, according to Mackinnon v.'Sewell, that the limita- 
tion over took effect, and A's personal representative was 
entitled to B.'a moiety of the stock. His Honour observed, 
that he could not bnt think that the testator intended the 
Unutation ov«r to take effect intbe event of either of the first 
taker» not having a (4iild to take, as well as in the event of 
either of them not having a child who should take so as to ' 
enjoy; and that the word "survivor" must of oeceasity be 
taken to mean ."other;" for, the testator contsmplaled [i. e. 
intended ta provide foe] the event, not of one of Uie lenteea 
dying in the lifetime of the other, bat of «ne <tf Uum oying 
childlflSB. 

. Without dtfiering from the learned Judge, in-hi* opinion Obeerv«tl6& 
th^t Mackinnon t.- Setmll governed this case, it may be on AUon r. 
useful to obisene, that Mackinnon v. Semtl wad the case Brooit. 
of a cooditiOTwl limitation allowed to operate as an altema- See §671-3. 
tive^ in the events that happened'; bat,'^in this case, the 
limitation is simply an aHemative, to take effect in case ttM ' 
limitaUoQ to the children sboold nevtir vest 



CHAPTER THE SECOND. [333] 

or THX BtVCCT OF TBC OSIOIKAI. IHV-ALIDm; OB THB 

. iTKlrruAi; iiivossibilitt or oohpitioitb. 

696 -WiTHOiTT enfering minu.le)y into the .question. What' tondl- 

what conditions are -void, which is a subject folly tiom am 
discussed nndet the head of conditions in the text booteand void, 
abridgments, it, may here be observed, t^I conditions ar^ 
void, ' . 
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1. Morally l,-*If- they require the perfomuBce of ao. act vhieh is 

wroDg or morally wrong or civilly uDlawful.(a) 

civilly »n. g. "ilf they ^re repdignaDt lo a jriileof law: a« where the 

lawAil. condition is a condition at commoa law, to defeat a part 

2. Repug. . only of an estate tail.(A) 

"^ '^* ■ 3. 'If they are cootrariant in themaalree: as in the case 
rule ot law. .^£ ^ proviso for determiaing ao estate tail as if tenant in tail 
^^ ? "' were dead,(c) without adding any soch words as *"and 
themselves tber&were a general failure <^ issae inheritable under the 
4. Uocenain e'»'8i'-"('0 ,.- . . , 

or amtuffu- *• * If they are uncertam or ambignoos: as in the esse of 
oua. ? proviso against advisedly; and e^ctUally attempting Ate 

$. Restrain, to alieo.f*) . - 

ingfrom 3uf> S> 'If they restrain tenant in tail from sufieringa re- 
ieringa re- covery, or levying a fine within the statutes of 4 Hen. VII. 
covery or c 24, and 38 Hen. VIII. a 36 ,-(/) aud not from lerying 

!^ 384 } or making >a mere fine at conunon law, feoffinent or other 
evying a tortious disconlinuaoce or alienationf(f) (» ""a sale .or lease 
fioe within before a certain age.(A} ' 

Stat. 4 H. 5, i If they are impossible at the time of their creation, or 

w"wn'^ "2 afterwards becoow so, by the act of God, by tbe-aet of law, 
H.VI1I. pf by the act af the party who is entitled to the beaefit of 
6 Imposai- them,(j) ^ ■ 

^'^ . - 7. If the conting«icy is loo remote a possibility. 697 

moielv DM- ^ ^ litnitation may be made to depend oh any 
dUe " *'"'"'*^ of contingenoBS, even though they may been- 

Whni ' graced on each other, so long as each amounts to a common 

remote a probability, and so long as they may^ according to common 
posstbiGtv pwhabiJity, grow oat of, or be connected wnh, eadi other, 
'^^ - ''in tbe manner specified by tbe instrument contain- - 

ing tbe limitation. But a limitation ia invalid, - 698 
when made to depend on a single contingency, if 
U. is 'made to depend en a remote pi»sibi)tty, oj* when made 
to depend on two contingencies, if,- according to common 

(a) See Fearae, 249, 276. <J) R. 252. 

(e) Corba't Case, 1 Rep. S3 b ; Jermyn v. Ateoi, X Rep. 65 a ; and Chdlmt- 
ley V. Humbk,! Rep. 86 a; as stated, Feanie, 253. See also Ptttington't 
Case, as stated, Fearae, 256. . 

(d) Fearaei 254, note (e). 

(e) Mildmaj/'t Case, 6 Rep. 49 ; and Foy v. J. Hynit, Cro. Jac 696—7; 
as stated, Fearae, 255, 256. "' - • • - 

{f)Mary Portin^ton' fCaae, 10 Rep. 86 ; and 5(mrfoj/V Case, 9 Rep. 126; 
OS stated, Fearae, 256. See also remarks on RudhaU r. Mto^d, £bvile, 76 ; 
Fearae, 25B.., 

(;)Fearnc,25S,260. Pearctv. Win, I Vent.'SiV, end Crfiker:^. Trenihin, 
Cro. Eliz. 3S, and 1 1-eon. 292-; as stoted, Fearlie, 260. ^ 

(A) SpUtle and Danie't Cask. iLooa.3S; Moar,271; asslated,Fean>e, 26). 

(i) 8 Bl. Cora. 156, 157; Prest. Shop. T. 139; andSb^. T. 133, 133; ■ 
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probability, they do not grow out. of, or are Dot connected 

with, each other, in the matiner specified,(AJ 
699 I. Uf a void condUion is pcecedent, the ifitaj-est I. Efiect of 

which is to vest on the fulfiiment thereof can nevei tbeiavalidity 

take effect. (See §' 13.) of conditions 

70Q ll.-lf the void condition is s«bsequeiit,.as'the precedent 

estate to wbictL it is annexed cannot be defeated H. Efiect of ' 
by it, such estate is absolute jn the first instance, or after- iheinvalidity 
wards becomes S0.(/} at conditioas 

subeequant. — See^ia^l5-IB(. 

700a III. If ihe void condition is a mixed condition, ni. Eff^ of* 

the preceding estate intended to be annihilated by r 355 1 
it, is absolute in the first instance, or afterwards Incomes so; tbeinTalidiiy 
and the estate to arise or b^ accelerat'ed on the fulfilment of or a mixed 
Ihe condition cannot arise or be accelerated. condition, 

9ee^ 14,30-33: 

701 ' IV. And ■'if the condition is of that species IV. Sfi^oT 

Tvhich are termed, in a preceding chapter,-speciaL tbeinvalidit; 

or collateral limitations, the eSect is the saine as if it were ofa spe(»al. 

a proper condition &ub8eciiie&t()»} See § 3, 7, 12, 24— <d3. °^ collajeial 

J - . linutatton. 



CHAPTER THE THIRD. ^ [ 386 ] 

OF TBS -TIIIS' SOB TBB VKVntfa OW BBUAINDKSS. 

70S ■ I. •«lTisaeeneralrule,thateTety remainder must 1. A reraairi- 
vest either duriag the particular estate, or else at der must veal 
the very instant of its determination.'.' (a) . Or, to stale the dunflg.oron 
rule somewhat more precisely, a corttingeDt remainder can- ^h^ /^eiermi- 
pot vest at all, unless it vests during the existence of a-pre- ""t'^" '♦Athe 
vious estate of A'eehold, or at least at the very instant -of poi''"="I*r 
the detEnminatioB of the sole or last* subsisting previous ^^^'^■ 

estate of frsehold, 
703- '^This rule,'^ observes the learned authority - 

upon this subject, "was originally founded on 

(jfc) See Fearae, 250—262, and Buyer's note (c). 

(1) 2 Bl. Coro: 156,' 157; Prea. Sbep. T. 120; and Sbep. T. 
132,133.. 

(n) See Shep. T. 133, Bee also AUlahie v. Rice, Z Mad. 260, . 

for an instance of the efiect of the eventual impossibility, by tbe 
act of God, of an irregular collateral limitation. . See fjj^. 

(a) Fearae, 307, 808. Andsee Boe.d. Mattel v. Morgan, 3- " . 
Duro. &Eaiti763,a8stated,-Fearne,309. . . .^, . - - . 
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fflodat principles, aod vas intended to nroid ihe inconTe- 

oieiicds which might arise, by admiuing; an interval, when . 

there should be no tenant of the freehold to do the services 

to the lord or answer to attao^rs' pnecipes; as well as to 

preserve an uuinterrupted connexion between the particular 

estate and the remeioder, which, inihe eonsideration of law, 

are but several parts of one whole estate. "(a) Some further 

observations upon the point will be found in a Ecabeequent 

chapter. 

II.AreoiB'm.. II. ^ "It follows, that an estate hmited on a con- T03a 

der may fail tingency^may lail aa to one part, and take efiect 

aa to DOT as to another; wherever the preceding estate is in several 

. part only, persons io common or in severalty; for the particular tenant 

of one part may die -before the cominft]ency, and the par- 

' ticular tenant of another part may survive il."{b) 

fSe? } III. *"So likewise a contingent remainder may 703b 

II. A re- t&ke effect in some, and not in all the persons to 
mtanderisBy whom it was limited; according as some may come in ene 
fail as to before the determination of the preceding estate, and others 
somepersoDs not "(e) ' , ' 

"*■>*?■■ For, an estate by Vay of remainder, when it ^. 704 

A remainder, has once vested in possesion in some person or 
when it haa persons, cannot afterwards open, ao as to let in others who 
once vested were not in oat till after *e detecmmation of the particular 
ID poasOT- estate ; though ' where it has onlyverted in interest, it-will 
siMi, and not ^^^^ so aa to let in ojhers who heconje capable of taking 
mraij' m in- ^fg^g |{,q remainder' has actually veslod ia^oasession, that 

'dL ■*' ^fw« *li« determination of the particular estate.{rf) 
sons Mnliot ''^ othef ^oids, where real [«6p^nty is timiled, by way of 
open'and let ''^"laincler, to a class of persons, some -ttr all of whom are 
infers.' unborn; if any 'ot them come in ea$i before the determina- 
tion <^ the particular estate, the property wHL vest in such 
person -or persons, subject to open and let in the other jsem- 
bna ot the class, who may happen to eeme in etm before 
the detdrminadon of.tbe' particular estate. But those who 
.are born atlter the'deterteioation thereof, wiH bse^dudsd: - 
for, a aimilfrr rule-to that which applies Co an eKtue-'pToperty 
limitedki remaibder to one persoA, requiring That it should 
vest before that petiod, apmies to the'' individaat share i>f 
aiiy property limited to a clam of persona. ' 

(a) Feame, 307,306.- And aee 2>oe d! Jboel v. Morton, S Durn. ^flasl, 
7SS, as staled, Fearde, SOe. ' '. '. 

(b) Feame, 310; and Lane v. l^mmfl, I Roll. Rep: 3S8, 817, 43S, as tbete 
stated. ..'■-.- 

(e) Feame, 812. 

(«D Doe 'd. t!omherbaeh, v. Peeryn, 8 Dum;. iSt East, 484 ; Dot d. WV^t, 
V. Martin, 4 Dum. & East, 39, as stated, I^me, 314 ; Matthewi v. TtmpU, 
Comb, 467, as stated, Pearae, 313. 
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705 The application, hoverer, of -sacb a rul? to the Greuads«f 

vesting of the individual shares, afler the aggre- the ibird 
gate property has vested insome one of the class, must de- rule, 
pend on different reasons from those above mentioned is See ^ 703. 
relalioutoaa entire property limited ip remainder to one 
person : since there ia a tenant of the freehold, aad there t> 
aa. nnintermpted connexion between the particular estate ^ 

and tlie remainder. The application of the rule to the Test- 
ing of the. individual shares, in ihS given case, ' appeaxs 
rather to be grouuded.upon a principle of convenience, and 
(o be analogous to those coses of personal estate bequeathed . ( 388 } 
to a cbss of persons, in which those alone are admitted, 
who come .in esse before the period of distributicin. 

A testator devised the residue of freehold estates, called Jfog'g v. 
the Littleton - estates, to trustees, during the life of his son, Mogg, .1 
J. H-t upon cenain txtists ; remainder to his son's ohildren, Meriv. 654. 
for their liv«s ; and, from and aAer their decease, he devised 
the same unto tbeir lawful issue, to hold unto sncb issue and 
their heirs^ asletiants in common, without survivorship ; and, 
in default, of. such issue, he devised to tlie children of his 
daughter. Si it/., and-th^r issue, in the same words ; asd, in 
default of such issue, to certain other person's. J. H, died, 
without ever having a child. S. M. had nine. children. ' 
The Court oC .King's Bench certified, that six of the ntns 
children (^ S. M., namely, five who were bom in the life- 
time of .T. H., and one who was in ventre matrii at the 
death of ^. If., took estates in tail general, with cross ro;- 
toaioders; but that the other children took nothing. 

As to the reason for excluding the three othe? children, it Obaervation 
is a rule, that a limitation shall not be construed as an oc this part 
executory devise, which may be supported as a renAinder ; of the case, 
and bepce the limitation to the children of S. M. was doubt- 
less considered to be a remainder expectant on the <leceasa 
of J. H.i and, being a remainder, it was necessary that 
those who were to tak^ under sach ^imitation, should be in 
eate at the determination of the particular estate, that is, at 
the death of/, H. , 

The testator devised other parts of the Littleton estates to g, c. i 
his wife, for liGe ; and, afler her decease, to the same oaes as Meriv, 
in the devise last stated. The Court certified, that all the 
nine childrenof S. M. took under this devise, in manner 
aforesaid, all being bom in the widpw's lifetime, and there- 
fore capable of taking qh the determittatioa of the particular 
estate, that is, of her life estate. 

The testator, (according to a fictitious clause inserted in S. C. 1 
the case stated to the Court) devised another &e simple Meriv. 
estate, called the Upper Mark Estate (without any previous 
Umitalion) to the children of 8. M., and their issue, in tlie 
same words as before. The Court certified, that all the 
nine cliildien took in manner aforesaid. 
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ObservRttoQ It would seem that this must have been regarded, not as 
OD ihis part a purely immediate devise, though .SI M. had two children 
of the case, bora before the date of th« will, bat as a sort of mizod de- 
See \ 111, vise, immediate in regard to the children bom at the date of 
Ilia. the will, and executory in regard to the chfldren bom after- 

wards. (See^Feame, 533—7.) ^ 

S. C. 1 The testator devised another fee simple estate, called the 

Merir. Mark Estate (or Lower Mark Estate, to dtstinguish it from 

the fictitious estate above .mentioned) to trustees, for the 
maintenance of the children of S. M., during their lives; 
.and, after their decease, he gave the estate to (he lawful 
issue of such children, in the same words as befora. The 
Conrt certified, that the issue of such of iS*. M.'a children as 
were born prior to the testator's decease [i. e. the issue of 
four of her children] took, as tenants iu comtnon in fee 
' simple,ezpectant upon the determination of (be estate limited 
to the trustees. 
' Observatioaa Here, the word issue was construed a word of purchase, 
on this part^ because, the interest given to the children of S. J/., being 
ofthecaae. merely equitable, could not unite with the legal interest 
limited to their issue. The issue of the othir chUdren were 
necessarily excluded ; because, the' rnibom issae <rf' parents 
See § 706, ^ho are themselves yet unborn, cannot lake by purchase, 
709, 710. ,hat being contrary to the rule against perpetuities. 
S. C. 1 The tescator (according to the Ckse stated to the Court) 

Mcriv. also devised leaseholds for Hves and years, so that the issaes 

and profits' might belong to the children of & M., and so on 
as before. The Court certified, that all the nine childron 
See § 100.3. took the absolute interest in the leaseholds for years; and 
that they took interest in the nature of estates tail, with 
limitations (hereupon in the nature of cross remainders, in 
the leaseholds for lives. 
The certificate was confirmed by Sir W. Orant, M. R. 
Observations And in Doe d. Long V, Prigg, Bayley, J., said, " There 
ofBayleytJ., IS no doubt but that upon an ordinary limitation by way of 
in'/Joed. remainder to & class, as children, grand-children, &c., all 
Long V. who come in ease before the particular estates end, and the 
P**ggi 3 limitation takes effect in possession, are to be let in, and take 
[ 390 ] a vested interest as soon as they come in esse; and chat they 
Bar. it Ores, and their representatives will take as if they had been in 
235. fate at the testator's death. This is settled by Baldwin v. 

Carvtr^l Cowp.309; Roe v. Pa-ryn,3 T. R. 484-, Hoe 
T. Dorretl, 5 T. R. 518; Meredith v. Meredith, 10 East, 
303 J and Right v. Creber, 5 Bar. & Cres. 866." 
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CHAPTER THE FOURTH. 



SECTIOlil THE FIRST. 
Tht Otnaral JRuk against J'trpttuitiet ttoted »nd 



706 ■ ExsciTPomT intemts, other Ihao thoae in re- T^ )vle 
tnainder after- pr esgntfted on an esCate tail,(a) tuateA. > 

. Bust be so limited} ihat^ from the first- mooient of their limi- 
talioi],itmaybesai<l thai they wilineoeasarily rest in right, 
if at all, within.the period occopied by the tife of a person in 
being, that is, a)resay boro, *> of m vtnirt matri9,{b) or tha 
lires -of any Dumber of persoos. described and in beings . . 
■ « not ezceatiog that to which testimony can be applied to - . 
detenBioe vhen the surriror of them drop9,"(c) end by th« 
infoot^of any child born. previously to4lie decease of such- 
person or persons, or ^ the ^estatioa and infancy of any 
child in venire matria at that time ;(6) or, ** within the period . . 

occupied by the life or lives of such person or persons in : 
beingfaud^ absolute t«rnaof21 yeaxsaflervari^aiid nn ., ■ - 
more, witboDtfeferenceto the infancy of any per9onj(^} or» 
within the period of an absolute t^rm of 21 years, without 
reffirencato any life^ 

707 . 'The reason why socoe kind of. limit .is pr«- R«ason Sat 

scribed for the vesting of such execQtoryiQteieslB^fizingaliinit. 
la, that executory interests (other than those which- ars. in £ 392 } 
ranainder after or engraft -upon ao estate tail, and which 
were capable of being destroyed by the tenant in tail by 
means « a reeorery,) cannot be destroyed by the prior de- 
visees or legatees; and- (hay therefore tend to a perpetuity, 
^y being Doaiienable ua^ the contingency happens on: 
which' they an to vest in r)ght« which is inooDsistent with.- 

' <a) aceftatne, 565, nc^, aad 60T, jiote. And see Feanie, 420 — 449.- 

Ih) Long V. BUekaU, 7 Durli. & East, 106, -as itated, FearDS, 4a4,note<n. 
. (<:> Lord EMon m TktUunoit v. Wooifiird, 11 Ve*. US. . 
- \<f)-Ba^imif(li-<i.. EOridfte, 1 -Sim. 37S; 8. C. mm. CadOt r. Piimtr, I 
Clark & Fin. 373, sBd 10 Biiig. 140. 
VoL-U— 40 
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tbe welfare of the state, and tb^n&re ooottary to the pelicf 
oftbal«W.(/) 
Reaaon for Norhare theparlicalarlimitflMpraKribedbtien 708 

adoptiogihe arbitrarily adopted. <The Coart^ in Htting the 
limits fixed boands they have xa the atnpenieB of the Testing, have 
by the rule, been goreraed by analogy to the case of a atrieteiilail, 
'which could Dot be ^protected from finea and lecoveriea, 
loBger than fbtthe life of the tenaot for life io; pnaeaioii, 
and tbe attaiomentof tl by dw fiqt i»aa in taiL(^) 

SECTION THE SECOND. 

Buiea of a more Specific CharaeUr far determinirtg 

whether or not a Limitation it too Bemott. 

I.lJmiMioii I. Irwillai^aTfroBiUieabonatataBieDtof'llie '-709 
nni^ be such rule, that * to render a gift valid, it is not enoogh 
■s euMt take (hat it may take effect vilhin a life or lives in being and 91 
effect wiUuD years aAerwards; or, that, in the erents wlikii have happen- 
tbe preKxib- ed, it wonld take effett within that period, thoagh, oader 
ed peiiod. other circumsfanees, it might Dot: it mmt have been ao 
limited, that, from the fast momebt of its limititi«), it BMy 
be said that it wtH neceaauily take afieet, if at alt, within 
one ^tbe perioda aboTa mentioned^ A) 
Hcneelimi-'' And hence, it follows, th^fealorpenanalntate ■ 710 
latioBs to dtnnot be limi|e^ to the ehildtvB Of a penoQ who ' 
cbildnatrf' ianot in«n««t tba date^of the.wiH, ae m Io edaUa >ancii 
penonsnot ehitdreulo take MtnHehaMT8,eTeo Aoaghtb0(rp8rsBtma]r 
m MM at the happ«n to .be boM beforo the death oF dw tMtator,^ mrien 
[ 393 ] tteteatator expteasly limita tha propeit; to Ifaa chDflien oT 
date of win. a person vbo dmH he bora fak his, the tMUlor% lifetime. ' 
arenotgood. - Thas, Where ft tafltatilK gare ortv mofetf of a: e«rt>tK 
JhmU i. amount of stock to her so&'s eldest iqatia child lirii^ at her 
Cmgrme,\ demise, for life)- with jretfaioder to the Issue- of that mate 
KuBS. & Bl. child; and the other moiety to the uther unborn chUdrtfn of 
- SW* - her8on,ferlife;withKmCiDd*rtothab-issas. The timitatioir 
*0 the ittda of her ado's eldeat BalvahM-i^H'bBld flood; 
' . becftOse^' the toslatriz, by adding the qnalifi^iou "tiring «t 
my demise," bad-eonKiwd the vesting at the intsreat of that 
~ male ^Id'sianw to Ae period-preseribed t^rthe mta against 
perpcrtoitiea. But, tbe Itmitationa to the issue <^ the other 
nobotn ehildran of her son were void, though such ehildrai 
happened to be bom in llie. lifetime of the tflMa(riz,bedMi9e, 
the birth and death of such oilier uAbotQ cbitdren of the tes- 
tatrix's sonj and the birth of their Isriue, might not have hap- 
pened within the poriod of a life or lives in bsbig, and SI 
yean aflerwards. 

{/) Sea Peams, 41S^-4S8, and »ft--M7, note. 
(f) Peanw, 444, Dote.<a)t and &69, note. 
(A) See Palmer v. Bdjird, 4 Ruis. 40$. 
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7l0a And «»8the \$.w does not pBrmit Nr-br don* Nor are 

' indiFectly, vrbat cannot baeffect«d in a direct man- clavses de- 
B«r, the mle which forbids the giTing of' an estRte to the signed iadi- 
inua of aii ODbom petson, equalty invalidolies a dauae in lectly yet 
a MttlMBcnt or wilt coDtaiDing timitations lo-eziatiDg persons ^tituoUy to 
for life,- with maaiDderta their inue in tail, empowering*™!'^'*" 
tniateea, ea the birth of eadi tenant in taU',4o revoke the %''^ 'Tf 
nnti and Ituit an Mtata for life to auch infant, with remaio. " "°^ „ ™ 
der to hiaisBQe."(t) SuiSuwm. 

:?il. II. Bat,itwiHappear,fnMn"tb6 above statement J? .. 

- of the niie, that timttalions to the nnbora children h"^^ ,g . 
of parsons in mm, at the dale of the deed or will, what«T«r ^^j^^^ pj,ji. 
may be the quantity of the interest linuted to them, are not ^^^ at per- 
too lemote, inasmneh as such nnbom chtldien mast coma ,^0, j,, ^^' 
into «xi8tenc8, if at all, within the'compasi of allfein being, areiood.- 

nainelyjthe.lifeoftheirpBFfent. ., 
31s 'nteieare, indred, oertatn dicta, and, infitct, an r 394 1 

- aotoal bnt atMnnaious decision, whicb might seem it has been 
. to prove tbat a life ihterest cannot be limited to an unborn thought that 
person, unlen at taast the femainder vests at the same lima.- a life interest 

Thiis, where a testatrix, after expressing her desire, tbat cannot be 
a certain sum rtioald remain in the 3 per cents, for ever, be- limited lo an 
qoeathed the dividends to her seven duldren, for their lives; uabom fv 
and directed, that incate of the deeoase of any of them, ><"-' 
tbeif annuity should devolve among the rest of the surviTing Hdyet v. 
children ; bnt, after- Uie dMease of the whole of them, then Bgj/et, < 
■bonld their diildrea sQoeeod severally to the apnnity of &<••>■ 81 !• 
their deceaaed parwit ; and, after the- decease of her sevaa 
di^dran'a chil^n, the dividend arising ftom 4he above sum 
ahookl devolve in annuities upon herTavfnl.heks for ever. ■ 
Sir J(dm Leach, M. R-, said, "The true effect of this will is, 
a UtnitaUon to the seven children for life ; with ramliinder to 
their children, whether botn or unborn 'at tt^e death of the ' 
testatrix, for their lives ; with a contingent remainder over 
to persons who ^lall answer a particular description, at the 
dtath of the sorviving grandchild. This is plainly too re- 
mote. Yoa cannot limits to an nobdm person for life, nale^ 
the renminder vests in interest at the same time. The gift > 
to the childrea of the children is therefore' void : and the 
seven children, who take life interests under the will, being ' 
the next of kin, are entitled to the remainder, as undisposed 
of." 

This decision, as regards ibe grandchildren, appeara lo be Obwrvatioaa 
clefirly erroneous. The gift over to the lawfal h6ita of thft on Hoyci t. 
testatrix was obviously too remote. But, in what way the Hajftt. 
invalidity of that limitation coiild affect the preceding gift 

(j) 1 Jannan on Wills, 247; and Pulce of Marlbortmgk v. Earl GodalfAiM, 
I Eden, 404, there ciied. 
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(o Uie grandchildreo, tt is difficalt to andBntand. " The 
oniy effecl," (aa wm contended at the bar) "of the reinote> 
Ben of. that Itmitation, mts, that imtnediately on the death 
' the lestatriz, the ultimate iaterest deTolred to the next of 
kia, Bubiect to,veated life inlereste in her childreo, and coo- 
. tiagent life estates to unbom grandchildren." Had there 
been no limitation aftej the ' gift to the grandchildren, that 
gift would have £een clearly valid. And if the only limita' 
tion afier such gift waa void, that gift muu have been as 
valid aa if Ro such, subeequent limitation had eVer existed. 
[ 395 i This decision, then, must be regarded as contrariont to prin- 
ciple, and it ifl also opposed to the curreiU of an- 
Anealatelbr tborities. A leamed.author(A) has remarked, that 713 

life msy be the validity of a devise to an unborn person for 
liiAiiei] to an [ife, seems to have been settled so long ag the eady case of 
unborn perr Co//on v. Heath;(t) and he refers to several cases where it 
"^^ . was assnmed, in the discussion of some' other qaeMioo, 

. without even an attempt being made to impeach the validity 
of the gift.(i») And he adds, that the validity of such a 
devise is treated by Faarne(n) *' aa a point rath^ to be taken 
for graoled, than discassed." t. 
m. Limita- III. It is obvious that if a limitation is to take 714 

tioos on an effect on an indefinite fiiilure of issue in general, or 
iadelioiie of isSue male or female, or by a paxtioiilar marriage, and not 
fiiiUin of merely on a failure of issue within^a'life or lives in being 
"'"*• - and 21 years and a few months afi(^ij^qls';(ff) 'it.is within 
• tbe foregoing rule against perpetajjio^/ ^ad therefore void 
for remoteness ;(/>) unless it is a rem^ndei; after, or a limita- 
See §70e>T. tion engrafted on an estate tail; or < a,iip^tati6a of a sum of 
money to be raised by means of a terra, in' remainder after 
[ 396 ] an estate tail;(f) or 'a limitation over of a twrn which Is 



(A) Jarmaa on Wills, 340. 

(i) 1 RolLAb. eiS, pl.8. 

(n) Namely, Doe d. Tootefi v. Giauni, 4 Tumt. 319; Dte i. Liaeraagt 
V. Vavgkan, i Dowl. & R. 52; S. C. 5 B. & Aid. 464; AMeg t. AMeg, 
« Sim. 856 ; Dam d. BriddoA i. Page, 3 O. &-G. 87 n. ; 11 East, 603 ; Hmg 
T. Barl of Coeenliy, 3 D. & £>. 83 j Fatter V. Lord fionuwy, 11 Bast, 694 ; 
Bemutt v. Lome, S Moo. 4e Pay. 486. ... 

MFeame,503. 

(o} i>tute of NorfolVt Case, 3 Chan. Cas. 1; Pollex, 223; and LavA r. 
Archtr, 1 Salk. 225, as stated, Feame, 469, 470; and Sputhey v. Lord Smmer- 
*«7f, 13 Ves. 488. See also JVtcAoi* v. Hootw.I P. W. 198; Target v. Gaunf, 
\ P. W, 138; Knljf V. FowliT, 6 Bro. Pari, Ca. 309; and other caSes, stated, 
Feame, 471 — 178 and lupra. Part II. c. XVII. sect I. 

(p) Burford v. Lee, 2 Fraem. 210 ; and Beatickrk v. Domer, 3 Atft. 308 ; 
as stated, Peorae, 480—2. 

(9) Chddvin r. Clarke, I Lev. 35, as stated, Feame, 47S. 



DigiLizedbyGoOglc 



in. 4, U.] OP EXECUTORY INTEHESTS. [§7I5— 7lfc { SB« J 

deterouoable on th« dropping of a Kfe or lives in^being^r) - 
vhere a ten&tit right of Itenowal does not ezi9t,[«) 

715 Here two preliminftry- questions may present 
themselves : First, Whether the words really, and . 

- not merely apparently, import such an indefinite 
failure erf' issae ? - Secondly; Whether (if they do) 

716 an estate tail is created? Because, if the words 
do not import such iadefiniie failure of issue, or if 
.an estate' tail is created } in either of these cases, 

the limitation may be good. 

717 The reader will find an answer to these qnes- " 
tioos Id the.fijst section of the seventeenth chapte* 

of the Second Part, so far aii regards real estate. 

718 ' And, as regards the application of the first ques* Atuwer to 

tioa to persooal estate, the answer to it will be ^be firat 
found in the roles in the same section. queetion as 

719 . As r^gardo' Ihe- application of the second qnes- foganis ^r^ 
tioa to pessonaL estate, (namely, whether an es-*""^ *''*'*• 

tUe tail -is created?) we have seen in the eighte«ith chap- Personal es- 
ter of the Second Part, that personal estate cannot be *•« ''""'•^ 
CDtailed, and that, with the exception of Ihe words «dte ''^ entailed, 
vithont leaving issue,'^ the samd words which would create 
an estate tail by implication in real estate, in favour of the 
person the fiiilure of whose issae is epoken of, will serve to 
confer on bim the absolute interest in personal estate -, and aod a limiia- 
omsequently, that the limitation over of personal estat^oo 'ion over on 
an in&finite failare of his issue, instead- of being good as a an indefioite 
famaioder afler an estate tail, as.we bav^e seen it woold be ™>'Ure of is* 
in the caae of real estate, is a conditional limitation, (See § ^"^ " *^ 
148—158,) which is void^or remoteness. JJ"" "»"««• 

But, 'as regards the Construction of a limilation over of^f**' 
penona) estate in the event of death without issue, it makes j^ ri™iL*nf 
no difiisrencd whether the first taker has a. life estate only, ^ ,. . 
or wbethar ha w held to take a juaai estate tail,(/) which ^l^al^r' 
amounts to the same as a limitation of the absolute interest. r ^g- -■ 
In either case, the limitation Qver is void for remotene^, |^,]j^ sane 
nnleas it can be collected from the Words, of the will, that the where the 
testator meant a death without Jasue at the lime of the death g„t ^[^^^ 
of the fint taker. has a fife " 

A testator gave the interest of bis residuary personal esute Hiate only. 
to V?., for life ; and then, ^ residua to ber- nieces ; but, if EBereat v. 
they die without issue, over, "^e l^rd. Chancellor held, Cell, 1 Vea. 
that the limitation over vat too'femote; and that on the see. 
death of the-aunt, the nieces took the whole. 

M See Pearoe, 48d. 

(t) See Feame, 500, note (<), ajtd Reporter's Ofaeervaltona on Dtiit rf Graf- 
IM r. Hattmer, 3 P. W. 266, in the note, as cited, Feame, 497. 
(0 LefWM V. Ftrard, 2 Ruse. &; M. 378. 
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Ckmdku V. So where m. Mslator gara all Ate rendas of his teal and 
Pri»,t personal property, on failure of legitimaM issue -by his 
Vca. B8. daughter -J/, ^..to his daugbter-in-law, C.J.; and, oAer 
her decease, without l^itimate iseue, lo S. M. Lord 
See % fi99 — Lou^hboroi^h, C, said, that where words would create an 
600. estate tail in real estate, whether express or implied, they 

See § 100-8. give the sbsoldte interest in peiaonalty, uoLess wMds can 
be found ia the will " to tie it up," >. e. to confine the inter- 
est to s mere tenancy for life; and that ^cooaeqaeDlly the 
UmitatioD to IS- M. was too remote. 
Campiell T. So where a testator gave to his natural daughter, a mm 
Barding,3 of siocic, and his llonK ami land at C; but, ia case of her 
Russ. it M. ^eatb without lawful issue, then, be willed the money ao 
**'^' ^^"^1 '^'^ '° ^^ *** ^ equally divided between bis hephews and 
*'/?'?T^' "*««*■ ^*"' might be liTing at the time, and the land jit 
F- Ml ^- "* '''" i«P*»«'*- And he directed, that if she sbooM 
euuvti.^ marry, the property *ould besolely settled upon herself 
and children, and in no way changed Or alienated. It was 
-, decided by the Vice-Chancellor, and afterwards by Lord 
Broagbam, C, and subsequently, upon appeal, by the 
Honae of IiOrda, that the dai^ter took the abacduto in* 
tereat in the stocfc, and that the bequest over was. void fiir 



The grounds of the decision were ia substance these ^~ 
That the expreseion " living at_ the time," being eUipfieal, 
ao far from aiding the case, by pointing out at what time the 
contemplated failure of issue was to take place, itaelf re- 

Suired explanation by means of the next antecedent ; and 
iBt antecedeiit tvas the daughter's " death without iaane,'* 
- And that aa the authorities showed that the ezpressun, 
** death withojit issue," denoted, of itself) an indefinite fiul- 
ure of issue, it necessarily followed, that the expresuon 
[ 398 ] ^ " living at the time," (i. e, of the dai^hter's death without 
issue) referred to a living at the time when there riiould be 
an indefinite failure of inue. 
Monkimue . Again, where a testator bequeathed persona) property to 
V. Monk- J. ^., eldest son of M. 3f., for life } and, after hu deatb, to 
hatMy 3 his eldest son lawfully begotten, for life; and to remain en- 
Sim, lid. tailed on the eldest son descende4 from the same J*. ^. and 
his posterity from one generation to another forever. But 
.in case of death or wiuit of issue from J. ,3., then, to the 
second son of M. M., and to his descendants, as above men- 
tioned, from one generation to another for ever. And in 
case of his death or want of issue, to the thhd son ; or, if no 
son, to a daughter, and to her descendants, in manner before 
mentioned. J, A, died intestate,^ aiid wi^out having been 
married. The Vice-Cbaocellor said, that the testator had 
not spoken of any aon except the eldest ; hot it appeared he 
meant all the sons of J. A. to lake; for, in the beqnesi to 
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Af, his BzprassibD is, ^Kiid to his descendants as above 
meDlioned ;" and therefore it must be taken as if he had 
nven the property toV. A., for life; v'ith remainder to his 
first and other sobs ia tail. And' that as there was no gift 
oTe'reioept.iB the erent of a general failure of isssne of the 
SODS of J. af ;, the bequests over vere void fin remoteness. 

And where a testator gave the profits of his business, iiBtmlc y. 
eootinned by his executors, and the ioterest of the- monies Famer, 2 
arisiDg from the sale of it, if disposed of, and also tb« in- R»b9. & If. 
terest of I^e. securities en which the rest of his capital should ^^• 
be invested, to hts daughter, foF life: her receipt to be a dis- 
chai^. He then gave her the rents and profits of all his 
nal estates, ditring her life ; and, at her decease, be devised 
and bequeathed to her heirs, aU his estates real and per- 
sonal, as tenants in common : should his daughter have but 
ooe<diild, such child to possess the whole; t)ut,if she should 
die witbootissue, then, at her decease, he gave cer^in lega- 
cies. He aext directed, that, at his daughter's decease 
without issue, all his effects should be sold, and the said 
legacies paid, and a snm sufficient t& produce 150/. a year, 
flhoold be invested, and the interest paid to her fiusband for 
life. - He 4ea ordered, -that all his real estates should bs [ 399 '] 
aoU, at tiie decease of his daughter, or at the decease of his 
brother and sisters, according; as a partictjiar event might . 
tntfl out; and be gave over to, certain pusons, all (he 
nsidtie of hJs personal estate, indnding tbe prooeeds of the 
aal* of the r«al estate when sold, and the rents of.them Biitil 
tkey were aold. The daoghtet -died without having had 
issue. -Sir John Leaeh, M. &., held, on the anthority-Df 
Jettoav. ff right, » Bligb, 1> that the daiighter took an 
•state tail in the freeholds, on ' the ground, that the testator 
intended that all tbe issoe of bis dangbter shonld fail before 
the estate' ohoold go-«ver. And,, with regard to theper- 
B0B«1 iStfater be b^tbtf.asit waatbe^sbi mlenliQii,ia . 
tbe ItmitBtietM over, that the nal and perwnal estate sboold 
go tDgetber>tbe vonls mtnt-reoeivB tbe same constraction 
as to both estates; and consequently, the daughter took aii 
ateolttte iDtMest in the penooal esta'tsL 

It was HTged at the liai, and it would seem Justly ui^d, Obssrvatioiis 
tb^ Ibe context ^o wed, that the words *■ die wtthom issue" at />mi vt 
denoted, tiot lui iodeAnite foilureof issue, bat tDereiy a AaaeM 
Gulure of itene at barJea^ : iar, the testator inmwdiatefy 
prteeeds, "tb«D, at her decease, I give to my bro^r-in. 
Uw&& lO(U:eacb." /SRass.&.M.^6I,5590 Andtboi^, 
in the next sentence, tne lesutor directed that tbe legacies- - 
AotM b» paid, at f< bis daughter's decease wTtfaont issue^" .- 
thereby going back to tbe generality 'of tbe first words, " die 
without issue ;" yet, in tbe same sentence, and in the same 
event, be directs an annuity to be paid to her husband, fet 



.vCoogIc 



[ 3M ] I{.4,u.] AN ORIGINAL TIEW [$719a— 7«1. 

bis life, vhieh cleariy diovs thai be leCmed to a &9iira of 
isBiie &t her decease. 

IV. Limita- IV..Aa ageneral role, ■a.limitation over on a 719a 
over OD biluK of beirs, is void for reiiiotenesa.(«) Two - 

L400 ] ezce[>tioDs, hovever, oocor to lliia: first, 'where the limi- 
hire of latioD orer is on failure of heira of a prior taker; wid the 
beira. ' limitatioD over is made to an individual who is a relatitm 
of, aod capable of being collateral heir to, the peraon whose 
lailiire of heirs is referred to :{x) aecoBdly, ^ where the liisi- 
tation over is on faiinre of heirs of a prior taker, aad> the 
limitation over is to the heirs of the testator, and they must 
also be heirs of (he prior taker^y) In each of these cases, 
it is evident, that by heirs, the testator meant heirs of the 
See §706>7. body; and that the hmitation over is a remainder aAer ao 

estate tail. 

Grifitkt r. A testator gave the residue of his real and personal eatate- 

Gneve, I to his nephew, ^., for life ; remainder to his ehitdren ; bnt, 

Jac & if he ahonld die without children living at his death, to his 

Walk. 31. niece, B., for life ; remainder to her children : and, if she 

should die witboBt children living at her death, then, to her 

heirs, executors, administrators, and assigns.. Avd, by a 

eodioll, he gave the same to the City of Aberdeen, after the 

decease of the before mentioned persons io his will, A asd 

his heirs'for ever, and B. and her heirs for ever. ijOid £!• 

don, C, held, that the gift-ever of the personal estate tolbe 

Gity of Aberdeen was void for remoteness, inasmuch as the 

wonl heira did not mean children only; and even if il.was 

Hot used in its strict sense, it certainly wascoreztenare with 

the word issae, and the testator, did not contemplate giving 

' over the property to the City, titl a foitute of all the d^cend- 

ants of ^. and S. 

V. Trusts of V. ■ The trusts of a tenn limited previous to an 7S0 
a term limit- estate taiil, for raising portions on the failure of 

ed previous issue inheritable under the entail, are too remote : . becanse, 
to ao estate the term being, limited antecedently tothe estate tail could 
•"'•. not be defeated by a recovery ; so that eVen after a recovery 

. had been suffered, there would remain trusts to be performed 
[ 40L ] x>o an event which might net happep till a very xesaot* 
period.(z} - . . 

VI. loterests VI- Where the property is to vest only.in a 731 
tQvetloQ person who shall sustain a certain characterj (as, 

(h) Tilburg w. Bftrbut, 8 Atk. 617 ; Right or Wright v. Bammoial,l Sin. 
427; aod Att.-Gentrai v. Gill, 'i P. W. 369; as stated, Fearae, 449, 46«, 
407— e. CrwAe y. De Vandti, 9 Yes. 197, ea stated, Fcame, 4T5, nole(«). 

(z) Webb V. Hearing, 3 Lev. 470 ; and Tjlfa v. ffWu, Ots. temp^ Talbot, 
•; as stated, Fcttrne, 467, 

i)JVo«»a»ka«T^.J«wfiiW«, J Pi W,S»,.«a stated. Fewae, «».■-•- - - ■ 
) Csw V. i)/MW, 3 E«Mr 764. ■ . - , •'.. V. --..■. 
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for instaocbjin a person who sbalt bear a giran title, ot ■ be in tbe sustain' 
holy ordei«,(a) oi-be a teaant in tail of 4be age of 21 ;} and nijj a raitain 
BO person sivtaining aacfi. character i^ay be io eziatence charatter. 
wjthia the period fixed bjr the general ri^' against perpe-.- 
luities; the limitatioii, iinle^Bit is^by way of executory trust, See-^ 706. 
is void' for remoteness. 

Vere, Lord Vera, bequeathed ce^tftin- chattels to- trustees, l^d DetT' 
in trust for his wife, foe, life ; and, afier her decease, for bis Aurtt v. The 

. son, forhfe; and afler the decease of the survivor of t^emi Ovke cf Sl 
ifi trust for such person as shoirid frotn:time to tinie.be Lord- •^Iban't, '5 - 
Vere; it being his wiQ and intention and sole motive for^B<^>23S; 
making that disposition, that the same shtluld, after the ■Ab- ^- '-'- '"*"*• 
cease of bis wife, frtwi lir&C to time go and bo held and TolltmacKe 
enjoyed with the title of the family ,-a8 far as the rules of I'^^'if^' 
lawaDd;equit^ woald permit The testator left his wife Ig,, 
and son surTivIiig hini, and also two sons of his son. After "* 
the death .bf his wile and son, the eldest grandson succeeded 
to the title and' .the chattels, and* became third Lord, Vere, 
and died, leaving an infant son-, who then, succeeded to t^e 
litle~as fourth Lord Vere, and died an infant and unmarried,, 
leaving the second ^andson of the testator surviving him. 
It was held by the Vice-ChanceTl0T,ahdby Lord Lyndhurst, 
C, on appeal, that -the administratrix of the fourth Lord 
V^re was absolutely entitled to the chattels. But it was 
decided by the House of Lords,' that the chattels Tested - . 

- absolutely in the third Lord Vere, the eldest grandson of 
the testator. Lord Gotteoham, who had succeeded Lord 
£iyndhurat, proposed that decisioo on the ground, that . 
tnbugfa the individiials who afterwards happened to be the 
second and third Lords Vere were.in existence at the testa- 
tor's death, as individuals; yet, that- the Lords Vere, as 
peers, were not in existence at- that time; and, in conse- . 
queues of attainder and abeyance, no Lord Vere might [ 40* J 
have happened to come into existence for an indefinite 
number of years; and therefore, the executory bequest over 
to such person as should be Lord Vere, was vpid for remote- 
ness, as regarded the fourth and succeeding "Lords Vere, if 
not as regarded even the third Lord Vere. 

And where a testator devised bis reversion in fee in his ihhetson v.- , 
mansion to bis brother, for life; remainder to his first and Afrefion, 1<^ 
other sons in tail male ; with divers remainders over. ■ And Sim. 499. 
lie bequeathed his plate, pictures, &c., in and about bia 
mansion, to trustees, in. trust to permit the same to be used 
and enjoyed by the person and persons who for the tiine 
being should be in possession of his mansion, under the 

(a) Proctor ». Bp. of Bgtk and Welh, 2 H. Blac. 356,^8 stated, Fcame, 
510, note (jt). 

Vol. li;---41 
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settlemeot on hia marriage, or the lisoiutions contained in 
his vill, until a tenant in uil of tba age of 21 years should 
foe in posBession of his mansion ; and then, the plate-, pictures, 
k£.y were to go and belong to sucli tenant ki tail. A tenant 
~^n tail, of the age of 81 years, namely, the brother's eldest 
son, became possessed of the mansion within 81 years from 
the death of the testator. Yet, Sir L. Shadwell, V. C, held, 
that the trast declared of the plate, pictures, &C, was 'void 
for remoteness, so far as it was to take effect after the death 
of the brether; since -the suspension of the vesting of the 
chattels might endure forages ; and the validity of the gid 
must be determined by considering how it sTobd at thedeath 
of the testator; and unless it was then such, that if it ever 
took effect at all, it must of necessity have vested the abso- 
lute interest in some one within the period allowed by law, 
it was bad then', and mast ever be so. ~ Atld this decision 
was affirmed by the Lord Chancellor. 
BeatlKt V. But where a nobleman conveyed real estates to trustees, 

Le Dttptn- jn trust, after the death of himself and his .eldest son, to 
eer, 10 Sinu settle such estates, so that the same should, so far as the law 
670, would permit, be stlictly Settled so as to go along with the 

dignity of Le Despencer, ^ long^as the person possessed of 
the same dignity should be a lineal descendant of the settlor ; 
and that during every suspension oV abeyance of the same 
dignity, within the limits prescribed by law for strict settle- 
ments, the rents and profits of the same premises should or 
[ ' 403 ] might he equally divided - among the co-heirs per stirpes of 
' the person or persons by-reason of whose death or deaths 
without issne male such suspension or abeyance should be 
-for the lime being occasioned. This being an executory 
trust. Sir L. Shadweh, V. C, held, that it was not void 
for remoteness; and the Master was directed to approve 
of a proper settlement according to the language of the 
trust. ' ' 

VII. Where VII. Where real or personal estate is devised or 788 

the vesting' bequeathed to a class of persons, and llie Vesting is 
of a deviw suspended until a-certain age, and some of the olass may 
or bequest to possibly not ^lorne into existence till so lale a period, that the 
a class 18 gift toihem may be too remote; inauchcase, the gift to the 
auspeuded whole class will be void for remoteness: because, it >vas in- 
fill a certain tended that the whole class should take, as a class, and not 
"*''"", that some of them should take.Jn exclusion of others. (See 

- ioCTMlill too ■*■ **^**'*" S*^* '*"' ^"'J personal estate to trustees, to 
i^mote a ^'PP'? ^^ nats and interest, or such parts as they should 
-^^_ ^ think proper, towards the maintenance, education, or lul- 
__^ vanceiuent^of his grandson, fF. S. E., until aS; and, aft«r.. 

Soknsmi 3 ''" attaining that age, to pay to or permit him to receive 
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■the'same during her life; and, after his death, to. pay the Meriv. S63. ' 
same or such part &c. for the maintenaoce &c. of all his ^ alao 
children, -umil, being .sons, ihey should attain 25, or, being Ymedry v. 
daughters, they should attain such age or marry ; and then, Gtddet, I 
to transfer and assign lo such children who should aitain^"^ * M. 
auchage or marry as aforesaid. And he directed, that in P^' ^"'®'* 
case H''. R. H, should die without leaving issue living at y^* 
his decease, or, leaving such, they all shoalcl die before at- y'^-'a- 
laining 25, or, being married as aforesaid, then, the trustees "^, * ,""' 
should ap{t]y the real and - jiersonal estate im^fl all the tj J,„ „ 
brothers and sisters of W, ^JR. R., share and share alike, jn^ * gjn, ,' 
upon attaining 25 on marriage;; as aforesaid- The testator 455. 'gy,,^* 
then gave the residue upon trust to,pay one m^i^'y °^ the ^ ggg 
rents and mterest to his daughter R., for life ; and, after her BuU v, 
death, to her husband, for life; and, after the death of the jVttc&drt/, 
siirvivors, for the maintenance &c. of the children of R., i Russ, 213, 
(except fV, R, R.) in the same manner a& in the foriner stated § 360, 
gift: andias to -the other moiely, Upon hke trusts for his 
daughter Af, her husband and children. And the testator [ 404 ] 
directed, fhat in case of the' death of afty Of his said graud- ^ . 

children before SS ox marriage, the shares of them so dying 
^ould. go to the survivors ; and, in- case of the death of 
either of .his said daughters withftut leaving i^ue by her 
said husband Hv|ng at her decease, her share should go to 
the issue of his surviving daughter. W, R. R.di^Maaiax- ^ > 
ried. A-i the date of the will, he bad a brother And three- 
sisters living. Two other brothers were born after the tes- 
tator's death, and before the death of W. R. R.; and after- ' 
wards, another sUter. Sir W. Grant, M. R., held, thAt the - 
particular bequests and the ^eque^s of the moieties of the 
residue to the children of R. and JWl were void for lemote- 
ness J that so far as the particular bequests were ill disposed 
«f, they fell into the residue ; and that as M. had died leav- 
jng issue, her moiety belong to the next of kin ; and that 
the moiety of R. rested in contingency during the life bf R. ; 
and if she should die without leaving issue, it would go over 
to the children of Af., the word "surviving" meaning . 
"other;" but if she shoulddie leavingissoe, it would be- 
,long to the^neit of kin. His Honour observed, that the vest- 
ing was ill every instance suspended till 25, there being no 
gift antecedent to the direction to pay and transfer at that 
ageja Meriv. 385^) and the circumstances, that the testator 
unnecessarily provided for survivorship; that he had spoken 
of shares of grandchildren ^ying under 25,; and that, in the 
last proviso, be had given over thp moieties of the residue 
only in the event «f either of his daughters dying without 
leaving isane-^d not t^ect the question of vesting ; as 
noue of these dauses made any new gin to the graudchil- ' 

dien, or ahtired the terms or conditions of thai which had 

■ - " ' ■ ■ r:-,:,.dbvC00gIC ■ 
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been already tnado, (Ih. S8S.) "iTiat wherever a testator 

gires to a parent for life, vrith remainder to tits children, he 

means to includo all the childreQ such parent may at aoy 

,time have. (A. 38S.) That assumiDg, therefme, that chil- 

I dren bom after the death of the testator were to be let in, 

and that the vesting was not to take place (ill 35, the linut^- 

tion to tfie brothers and sisters of fP^. S. R. were wholly 

void for remoteness, unless the Court could distins:uiEh be- 

[ 405 ] tween children bom before, and these' boniafler the testa- 

. - tor'sdeath. (75.366.) That the alteration which this would 

involve would only give tlie beqtiests a partial effect, and 

that too by making a distinction, which the testator never 

intended to ma)ce, between those whoi^re theeqtial objects 

of his bounty. -{lb. 389.) That the. bequests were not 

made to individuals, but to classes ; and what he had to 

determine was, whether tlie class could take. {lb. 39a} 

That in J^ V. .Svdley, 1 Cox, 334, there were do afterbom 

children, and yet the mere possibility that there might have 

been, was sufficient to exclude those who were capable of 

taking. (75,390,391:) 

Porttr T. A^in, where a testator gave asnaitieS to his widow and 

Fox, 6 Sim. SOD, and directed that the surplus income of his real and per- 

43S, sonal estate should be invested in stock, and the dividends 

■ accumulated, and to be and remain iissets for improvemem 

for the benedt_of such.&utviving. child or children as after* 

mentioned. And he directed his trustees, after the death of 

his widow and son, to sell' his real estate, and'~ invest the 

produeetn slock asaforesaid.t* beand remain'asseW for 

, improvement for t^ beneJit of hts grandchildren and his 

nephe«r T. O., and to be distnboied in mannei^-and fbriia 

following, that is to sjy, as they should become of.th© age 

of 85 years respeclively. Two grandchildren were horn in 

-' the testator's lifetime, and another after bis decease. His 

nephew T. O, was 19 years of age at the date of the will. 

It was argued^that there was, first, a gift of the .property 

- jbr the benefit of the grandchildren and ^. d^ and then the 

- time for distribution followed ina sapaiate sentence. Iliat, 
at all events, T. O. was entitled to a-ehare in proportioD to 

. ' the dumber of the grandohildreHi for, it did nei f^w, be- 
cause he was named with persons whose legacies were void 
for remoteness, that he was not to take. But Sir L. Shad-' 
wetliV. C, said, that the distribution was part or the gift. 
That the testator Used the word children as ^mprehenaing 
the children of his son, and also the child of his Dephejr. 
That he nieknt that' the 'right of each child should depend 
onthsre being a class formed [as fully appeared from^tbe 
subsequent words]. That Ihe first members of that class 
should tak? a share, Ihe amount of which should be deter- 
mined'bythe number of individaals then x»&stiliiting the 
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chtsB. And that -if the whole, ioteotion could not prev&il, 
effect could not be given to any pait of it. Hia Honour add^,. - 
tbftt there were several passages in the judgment in Leac^ 
T. Robinson, which exactly applred in spirit to this will. 

So Inhere & testator' gave 3(^000/, to the children of his Dodd r. 
daughter who should be living at the lime the eldest should Wmie, 8 - 
be 24, and the issue of such of them as might be then dead, Sim. 61,6. 
Jo' be paid to them when and as tbey should attain 84, but - 
without interest in' the meantime. Bir L. Shadwell^ V. C, . ~ . 
held, that the bequest Vas void forremotene^ - - ■ 

So Where a testator, after devising lands to his son for JVinpnuifi v,' 
, life, directed his truslees to starfd ppssessed of the proceeds Newman, Ifr 
of the sale thereof, in trust for all his giandchildren, the Sim. 51. ' ' 
children of his son and three daughters, who should attain 
£4. . The son and daughters )iad children living "it the tes- 
tator's death, and no other children w:eTe bora afterwards.' "• 
Sir.L. Shadwell, V. C, held,' that the trust was void for 
reraotenesa. 

And where a testator devised hia reaj ftnd person*! estate, CrvavJc v.-,. 
~ upon 'trust to sellj-and invest so mocfi of the produce ^iLuatb,3 
diotild be sufficient to faise three annuiliesof IOO^.,'and to You. & C. 
ftpply one ofisach annuities towards the mainteuance of his ''^.- - 
grandchildren, the children of his* daughter H. deceased,/ 
until the youngest shoald attain S3; and tlien he directed, 
thatthe {»ineipal sum invested for thepurpose of ratitng the 
unauity should be paid and divided unto and equally among ' 
bis last nientioned grandchUdrep. And, npor\.further trust, . 
to pay to each of his daughters C. and fV., for their Itvesj 
the: like annuity of iOOl. And, as to each of such principal 
-sums as should hare been invested for the purpose of_rais- 
iug the last mentioned annuities, he directed-hie trustees to 
divide thBm,froni andimmediately af^rthedeatht>f Cond < ' . 

tf. equally among all the children of C. and PF. then living 
or- thereafter to be born. And he directed that the shares 
(subject and without prejudice to the- life interest -of - bis 
daughtersVof all his grandchildren, should be paid to such 
grandchildren at 33, in the case of sons, and at 23 or mar- 
ria^, in the case of daughters. .Provided that the share of 
each should be atrated and. transferable interest in each 
grandchild, being a son, on his attaining 23 or leaving issue 
at his decease, and in each grandchild, being adaughler, on [ 407 ] 
her auainiiig that age or marrying. Then followed a clause' 
of survivorship, and a clause of maintenance. There were 
five chilijreni and three of Iham attained S3 ; j).f whom J.H. - 
died, after surviving M. H., who died under 23, and prede- 
ceasing i?. H., who diedimder thslt age. It was held, that 
J. Hi took an originaf one fifth share ^ lh» annmty fund 
provided for (he-children of H., and one third of M. H.'s 
share, but no part of A's'share;. the words "survivoFsand 



DigiLizedbyGoOglc 



[407] jn.;4.U.3 . AN ORIGINAL VIEW [§723,734. 

surviroTV being used in.4heur natnral sense. It vas also 
held, that th% liniitiitioiis.of the'annuity fand irom which C. 
and W. derived their life annuities, were void for retnoie- 
ness, even as to the childre)i of C. and W. living at ibe date 
of the will. ' 

bisiinqtion At first sight, it would seem^ that, as a general , 723 
Buggested, rule, the Court should give efieotto the disposition 
d)Bt some of the will,.iniaTour of as maoy of the class as conld law- 
should t^e fully take ; and that, though the testator did not intend tp 
naderthe draw any distinction betwdea persons who were equally 
will, where the objects of his bonnty, yal, if it became a qnestioa whe- 
Dwecoula ^^j ^\\ should take under the will, or none,.tre wonld pre- 
.take,in case fg^^ ^^^^^^ g^^d gve^ta, some should, be admitted, if allconld 
,^. 'hV "**'' ^"^ ''^'^ "^ **'^' would rarely be theintention of the 
A ( ' (^ testator, if the objects of his bounty would be. deprived of 
ahoM lake ■ '"^ pn^erty altogether, unless they could take under the 
under the "'^l^- *% where they are all strangers, or such relativas -as 
' will where '^^ °'*' ^^ persons to whom the sututs of distributiona 
the? could ^<'i*'<^ Si^^ It ^ ^^^ event of his intestacy. Bat, where 
all lake id ^^f would take in case of An intestacy, and it -therefore 
case of an would QOt be a qnestion, wjiether all should take, or none, 
intestacy. but miefely a question, whether all riiould take under the 
ynily OTTtone; there,es a general rule^ iiipould. seem' that 
the testator would prefer, that none should take by the 
' ' . will, but that the succession should be left to the disposition 

made by the statute of distribution^ Suppose, for instance, 
the testator gives the ultimate interest, subject to the life 
interest of a prior, legatee, to a class of persons who are his 
next of kin : bis intention, if his personal estate were not 
[ 40& ] ezhf^Mted by his debts, would be eSeetiiated,'if hone were 
allowed to take under the will, though the bequest would 
fell ; whereas, if some only were allowed to lake iinder the 
will, his intention that ail should take, would-be defeated. 
. Would it not, therefore, be a just tlistinction to allow: those 
Individuals pf the class to take, who lawfully could take, 
where they' would otherwise.be entirely deprived of the 
property intended for them ; but to admit Oone of the class 
. under the will, where they would all take under the statute? 
This suggestion is thrown out with great diffidence, as Appa- 
rently founded in Common sense, and in furthtfaace.of the, 
ieal intention, which Is the' goveriuDg principle in the con- 
structiou of wills. 
Objection It may be objected, that the validity or inva- 724 

answered, lidity of the dispositions of a will ought not to 

, depend on the character of the objects, when they are not,, 
in themselves, incapable of the testator's bounty. But, why 
should not a testaiiientary disposition bo dapendeot on the 
chaiacter of the objects, just as much as npott the nature of 
the subjects, as in cases where the words ** leaving issue," 
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are interpreted in regard tdpiersonal estate, ia a different 

muinet from tbat ia -which they are interpreted in regard to See ^ S8B-'9. 

real estate. No evil of unceTtainty arises, it would seem, in 

either q^se; because, the character of thie objects and .ths 

nature of the subject is known at once, and remalos ua< 

changeable. And therefore, it is nbt like detsrmiBing: the 

validity or iovalidity of a limitation, according to the eventa 

that happen aAer the testator's death ; for, in that case, the 

limitation might be regarded as invalid, one hear and raUd 

the next, which would be. prodiictire of the greatest mis- ' 

cbief. 

Again, why should not the Court admit some of a class, 
and exclude others on the ground of remoteness, when; iti 
numerous instances, it has admitted socqe of a class, and ex- See ^227. 

eluded others, on the ground of incosvenienbe? MOo. 
125 VIII. Where a testator expressly confines his VIII. Where 

bounty to a certain descriptioa of persons among a n testator 
^7en class^videndy for the purpose of avoiding a trans-' gives tosome 
gression of th? limits prescribed by the rule against perpe- only of a 
tuities, and yet makes the limitation over depend in terms class to keep^ . 
. upon the failure of the Vhole class, without restriction ; toe , [ ^^ 3 
limitation over will be so construed as to be capable of t4k- within tbe 
ing effect simply on failqjo of those of the class who are to '"'^ agaiest 
take under the express limitationsj especially if tha testator p«petinti«»i 
excludes some of the class, irrespectively of the rule against f™ 7®' " 
perpetuities. And, for the purpose of this construction, the J.*^.,?'^'' '*°^- 
word « such," or « said/' will, if necessary, be supplied. wh iTcF ss 
-A testator bequeathed all the residua of his P^i^onal g^i -q^ ' 
estate, upon trust, for his grandson S., the son of his son -...^ . ' 
Isaac, at 35, for life ; and, after the death of B., in cose he Qg^^^,' '' 
should have a son who should attain 21, then, for such ^JA&C 
8onof:S.,who should ^rst attain 21, absolutely; and,inj2T' 
case B. should have qo son who should attain 21, upon 
trust for the testator's grandson, lA, ths son of Isaac, at 85, - 
for life; and, alW. the death of ^, in case he should have a 
son who should attain 21, then for such son, absolutely; 
with the like li mi Cat ions successively in favour of any other 
grandsons, soils of Isaac, born in the testator's lifetime, and 
fbeir respective sons first attaining 21 ; and in case no son of 
Isaac, then born, or to be born in the testator's lifetime, 
should, tiave a son who should live to attain 21, then, upon 
trust for any son oi Isaac born after the- testator's decease 
who should first attain 21, absolutely; and, incase no son. 
of any son of Isaac born in the testator's lifetime, nor any- 
son of Isaac bom after the testator's decease, should live to 
attain the age of 21 years, then, from and immediately after 
the deceajse of all the sons and grandsons of Isaac, upon 
trust foMbe testator's nephew G., for life; and, upon. G.'s 
decease, in trust for such son of G. as should first ftttaia 31. 
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liord Cottenbam, C, held, that the wordi, ''after the dec^ne 
of all the spiis and grandwos," must be read as if they had 
been "after the decease of all the aaid," ot "all aveh bosu 
and graodsoDe;" and, therefore,' that the Umitation over, in 
lavour of ihe first son of G., was not too remote. It was 
obvious, from the provisions 'preceding the limitations over 
in favot^r of &. and his son, that theau^orof the will koev 
well to what extent the law would permit the .vesting of 
tbe residue to be postponed ; and that be had Trained those 
[ 410 ] 'provi8iou9accordingly;andbence,itwouId be unreasonable 
to suppose that he intended to transgress those bounds by 
the lltnitations over to Q. and his son. (3 M. &0. 147.) 
Besides, 4t was evident that' all the gteodsons of Isaac were 
not to take : for, of all the grandsons of Isaac who might 
. come in ttae, the testator filed upon one only, who, to be- 
come entitled, must have attained 21, and have been bom 
of a father himself bom in the testator's lifetime. {lb. 148.) 
And as it was clear that the whole of the class were not to 
. , take, the gift over, though made to depend upon the fiulore 

of the whole class, was to be construed to take placp upon 
the failure of that description of the class who were take; 
{lb. 151:) for, diete could be no. motive for postponing it 
- ' . for any longer period than was necessary to let in those 
who were ihe' prior objects of the testator's bounty. (lb. 
138,148.) - 

IX. Vhere a IX. Where the prior limitations are confined to 7S6 

teatatorgivea a certain description of persona among a given 
tosom^ ooly -class; and the persons falling within such description may 
of a clowf take, without transgressing the rule against perpetuities; 
wilhoin anij there is a limitation over, which was apparently in- 

traosgrese- tended to take effect, as an alternative limitaUon, in the 
iog the rule event of ^e non-existence of the persons so described, 
against p^ though, in terms, it is only to take effect in case of a failure 
peiuitiesjhit, ^j jjjg ^„^ig class; i( will be treated as an alternative limi- 
in terms, li- ^^ij^q^ ^ (^jjg effect' in ihe above-taentioned event,.-aDd 
mita ov^^ therefore as not void for remoteness. (See § 188, 706.) . 
whol^dasB ■^ testator bequeathed the residue of his per^nal estate 
and vet an-' ^ trustees^ in trust for his daughter, for life ; remainder to 
parentlv in- ^^^ children, at SI; and, in case any or either of the said 
' tended to ' childreil' should die under the said age, and have one or 
cresteaihere niore child or children who should survive bis said daughter, 
aliemative 9Dd live to attain the said age, such last .mentioned child or 
interest. children should be entitled to his or their parent's Ebare ; 
THrJtev v. ^i'^ ^i> ultimate limitation over, if (here should be no child 
Trielety, 3 of bis said^aughter, or, there being any soch, no one of them 
M. & K. ^oiild live to attain theageof 21 years, nor leave any issue 
6S0. who should attain thereto. Sir John Leach, M. R., held, 

that as the first provision in favour of the children of the 
child of the daughter who should die under 2 1, was conSnod 
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to such grBr¥M)iIch«tir[^of the daaghter] as shonid surVire 
the daughter'^ so, 1b Uie avibssqnent paisages, the testatot ' 
Was to be undentood to speak of siich gTaDdchlldren onlf ; - 
and therafbre ihe limitatioQ over being to take effect upon 
fiulure of graadchiliireii - [of the daoghter] who should 

n^ri^e the.dabgbtef, and not live" to aTt^in ST, was"iiO!t ■ 

toe remote, as it extended only to a life io b«ng, and SI 

■'■■ yean. 
T3T ■' ~ ~X. >WiCTe~« prior'iiniitKtioti depends on too X: Whea an' 

."lemtde an event; ahd there ie an alternintive alieroBiiTb 
limitation w-hiteh depends simply on the non-happening limAaiiOB is 
of that eTent ; and it is possible, at the dote of the insini- void for le- 
inent> that h may not be decided, within the period pre- "Wenes". 
aeiibed by the mle against perpetitities, whe^er or not such See §1700. 
» T e» twi ll or WFHiBOtbappen; iasueh eaa8,lbe alternative II- 
mitat(ODiiToid,aswellas the prtorllmita^ion;b0cftiise^each See'^ IS^-' 

. is ii^ &ct linited on too resaote a contingency.{A] t^S- 
7SS XL *In the case i^ a partieiitsr or qaalified X[. Inteieots - 

pover of appointing real or personal estate, that under per- 
18,'$ pover of appotoUng it to or among particalar objectaticel'ror 
only; -no estate or interest created by the eierciae of the quaUBed 
power, win be good, onlesa it mtgftt hare been created by Pf***^""* 
the deed or will itself conferring the power. So that, limi- "* "l^f V" 
tations which would have' been void fot remoteness, if in- J*|^'~'*y? 
"serted in an instrunent caoftrring^a particular power, will ^^^'p . 
also be void foe remotenen, if iaseried in the instrument by ^^^j^^^ 
which the i>ower ia. ezeruoed. And hence, estates or inte- ^jjj coQtgji^ 
lesla 'OUmot b«'appoinled nndera particular or qtraliSed jpg[|^ 
power, to any persons, aa pnr^iaseis, who are ttie children power, 
of penons not in being at the time of the execution of the g^ k'ltii- 

deedor at. the date of the will. 710. 

7S9 ' XII. Bat, in' the case of a general power, thai- xn. Bat in<. 

is, a power of appointing the fee to any one whoin (q,^, under 
the donee of the power thiolca proper; it is not neoeasary geneial 
thatthe estateacreated by the ezereiseof the power,should [ 419 1- 
b«9iuih as ifeald be good if created by the deed or will poveisjieea ' 

conferring the power. - ~ '. notbebf- . 

730 The^reaset) o{ this dlffareoca is, that in the case snch a eha- 

of a partidular power, the specification of the ob-^ meter, 
ject tfikes the land out of commerce or looks up the capital, Reason of 
and tends to a perpdaity. Whereas, there is no tendency the nbove 
to a perpetuity in a general power, as it enables ihepaity to diaiinction. , 
vest the wtiele fee in hiniself, or in any other person, and to 
liberate the estate entirely from evtiry species of restriction, 
throi^h the medium of a seisin previtHttly created and v^ed 

<6) See Proctor v. 77le Biikop cf Bati and WtUt, 2 H. Black. SSe; and 
XJapimOgt v. Roia, 8 Ves. 1»^34; as'atated, Fesrne, 008, aote (it). 
Vol- U.— 42 , 
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in other persons, to the sanm unlimited ezt«Dl as he could 
have done by a coiiveyaiice of the laud itself, if the seisio 
. had been vested in him, iostead of bei»g vested ia others to 
aoch uses as he should appoiQr.(c) 
Xlll.Pow^rs XIII. If a power is not to arise tiU an erent 731 

to arise oo (such as an indefinite 6iilur««f issue) that proba- 
■□indefiuits i>|^ may not occur within the period prescribed brthe rule; 
failiireoris- di^ power and the appoiutment. are bolh void wr remote- 
Q^*& _ ' ■ Dess, even though it may happen that the event ocean 
See ^ 706. ^^^\^\ji i},e prescribed period. 

IteMOn lat It would be inconvenient and unreasonable, if 7SS 

llMfoi^oing the power were held to be good, so far as to enable 
i*>l& the donee to make a-good appointment in case the event 

. . should- occur within the prescribed period : for, according to 
See ^ 79-81. this construction, the vesting in interest of the property, or 
See \ S69r- the absolute and indefeasible vesting thqreef, as the case 
3174. may be, might remain for many years suspended- upon an 

event which probably would not baf^en in linte tor any 
appointment to be made. 
Brulov v. A settlement was made on husband and wif«, for their 
PwAbg, 3 lir^ . remainder to the sons, in tail-male : remainder to the 
Sim. in Stu. daughters, in tail ; remainder to the survivor of the- husband 
***• ' and wife, in fee. And.it was provided, that m case there 

' '^ ^ottld not be any child or children of the marriage, or, being 
such) all of them should die without is»ie, and the husband 
[ 413 ] - should Survive the wife, then it should be lawful for S., the 
. wife, by deed or will, to charge the premises with 5000£., to 
be raised and paid after the decease of the husband and wife 
and such failure of issue as aforesaid, to such person as the. 
wife should direct. There was only one child, who died at 
the age of eight years ; and tbe-wife afterwards died in the 
husband's 'life-time, having, by hei will, exercised the power. 
, Sir John Leach* V.C.,he!d, that as the estate was not limited 
' . ' to all the issue of the marriage (the limitation to the sous 
. -. being in tail male, and not in tail' general), and the power 

' was to arise on an indefinite failureof issue, it was loo re- 
mote. 
XlV.Powers XIV. Bat, where a power authorises an ap- 733 
ofappomt- pointment among a class of persons, the power is 
meot amoDg good, provided some of the class will probably come into 
a class of existence within the period prescribed by the rule, though 
persons, others may not ; for, in such case, it is sufficient (f the actual 
some of appointment made in exercise of the power, is confined to 
whom will objects who have come or may come into existence within 
probably ^^^^ prescribed period. 
' cotne 10 tMie 
williin the period prescribed by the general rule. 

(c) See Butler's note, go. Litt. !I71 b. (I) VII. 2, as regards i«ftl estate. 
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734 In this inslaoce, as there will probably be ooca- Resson for 
sipn fof that suspensiOB of the resting in interest, tiwCvegoing 

or ef the absolute and indefeasible resting, which is caitsed rule. 

by the creation of the power ; in other words, as there will 

probably be objects to whom a valid appointment may be 

made, without transgressing the fiile against perpetuities, - . 

Uiere is no more inconrentence and nareasoDabiettess in 

allowing snch suspension, than there is in the ordinary cases See ^ 117- 

of contingent springing or shifting interests, limited without 1271^ 146- 

the medium of a power. 1'^^- 

' A power was giveir, by a marriage settlemetit, to the hits- Jlovdeige 

band and wife, or ihe survivor, to appoint personal estate ▼- Dorril; 

among aH the children and grandchildren or issue of ihe 2 Ves, Jun. 

tnarriage, E. D., the wife, survived^ and, having (besides '^^- 

other children) a danghter E., who hid three children living 

at her, E. fl.,*8, decease, she appointed part' of the money, 

by will, to K for life, for her separate U9«; and, after E.'a 

decease, to all her children (and not (o the three cmly who 

were living at & B.'s dea(h). Sir R. P. Arden, M. R., 

held, that the power was good; {2 Yes. Jun. 36«;} but that [' 414 } 

the appointment which was actually made, was too remote; 

and tfaftl, on the authority of Gee v. Dudley, it was there- 

fore void, as to all the children of E.; and ttwl it could not 

be nipported in foyour of those who were living at the death 

Af B. J).-; because E. D. did not mean those only, btrt alL 

{lb. dSS — 6.) 

E. jy. made a similar appointment in favour of a son, R. 
D.y and his children. R. D. had no chUdrbn at-the death of. 
E. D. It Was argned that the intention should be executed 
ey pra. The Master of the Rolls said, that where, indeed, . . 

rtal estate Is limited to a person unborn, for life ; remainder 
to hi? first and other eons, in tail; as they cannot take as - 

purchasers, but may -as heh^ of the body; and as the estate 
IS clearly intended to go in a course of descent; it shall ha 
construed an estate tail in the person to whom it is given for 
life. Hot that Wiia mode of executing tho intention cy pra 
was not applicable to personal estate; for, the Court could 
only give the persona) estate to the unborn tenant for hfe, ^ . 
absolutely'; and then it would not go in a course of descent, 
but would go to his executors and be liable to his debta 
{lb. 383.) * . ■ - 

735 XV. A learned author^df) refers to several XV. Voiisn 
cases,te) itl proof that a power of sale is valid, of aale. 

ihongh not restricted to the period allowed by the rule See | 709. 
against perpetuities. 

(d) 1 Jarnaan on Wills, £50. 

(e)0td(Uev.i'eritn*, 4 8im. 136; Povti v.Cupron, Id, 18&n.; Ifarmc-Y. 
Coenilry, 1 M/l. & K. 249 ; Bofce v. Haiunng, 3 CiDinp. & fcr. 934 ; Hwln» 
*. Proton, 8 Wils. 400, 
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SECTION THE THIRD. 

Certain .Poinfs connected aith the Dextrine of ^ 
Remoteneaa. 

f. Wbm die I. Wassx a. testator first raalus a gift in tsma 736 

absolute iii> whisl) would catry the absolute iat«i«at in cbat- 
[ 415 ] teis,4Dd then proceeds io rsstrict it to an estate for life; add- 
lerartiaaT- ii^ a limttation orer which is void for remoteneas; tba 
lerwarda re> eaitre interest as conferred by the original gift, reinainB on- 
strictedtoa affected by the subseqasitt aUeiDpt at rastnctim. (See § 
Kfe interest 7ofl.) 

with a linl* ^ testator beqaeathod hiB-ienduary persomd estate upon 

*"^" ?™'.. trust, for lu» wife, for life, or dnriag widowhood; and. aftet 

?'*'~'"y°'" her decease. or second marriage, upon trust to-diride tha 

remote- ^^^ betveeo his four children, his tve sons, ^. and B.^ 

^*' . bis two daCighters, C. uid D.; the drares of the aMs to b« 

nr"^^'^ P*"^ immediately. And he ^irocted that the shares of bk 

2 Sr"Ma. '*o daughters C. and D. should T>a iovesled for them, for 

** life, and after their rsspectin deaths^ divided bMweeB their 

respective children, and to becom« vested in' soebi^iiafBa 

at the age of is. Aad that, in case aiihec . dao^ef 

dkould die witbont leaving asy child who idwuld lire to 

attain 25, ttwa, the property should go to the diildren <tf 

the others who lAunild altaiB 35. Iwd' lAqgda)e,-M. R., 

held that the gift to the children was contingoit, notvkh- 

aupding the testator had used the word "shore," in nfer- 

fisce to thair interest before S5; uid that conaeqaeotly it 

Soe^ 100-S. was too iemot«,at«l the absolute iDteiBSt reisained to the 

daughters, according to the original gifi. 
n. Rranain. II. 'Wliere a Itmitatioa is-void-for -remoteness,- - -■ 537 
der after too alimitattftuinremsiBderaflerit,4«aotBOcflI«nUad,.. . ., 
rfsmolean but is also Toid.(/) 
J?|FJ^- III. Where a term limited io Eemainder in irost , 738 

•1^ K*^ to raise Sums of money, is well created ; hut the 
'^''™ °^, " uses for which the money is to be rais^, are void for re* 
created^ dM ""''^"^" i *°'i ^^^ devisees in remainder after the term, are 
useswbwwf**"'^'" take after the money sb«ll--b»Te ^aea laiied, ortho- 
are ybid for ^^'"^ determined, the money will belong to the heir at law> 
j^ff,„,/iga^g^ aa a restiliiug trust. 

t 416 1 A testator, a^er limitingeertainestMes forhfeandiatail, 

Tng<mmtU devised the lands to trustees. for a ,term, inMrust to raise 
V. Sj/dnt- sums of money for-useswhich were void on account of their 
ilaai, 3 Dow. remoteness, and then proceeded to Umit^other .estiite.8 " after 
194. the said sums should be raised for the said uses, or determt- 

QalioD of the said term." The Court of Ezcheqner made ai. 

(/}Be6iu»n V. J9;BnI(MUlb,2Bltt.C.C.,S£y«nd S. G. 3 Dur«. 4i East, 
S41, MO, nu as stated, 1 iarroaaoa Waiv3A3. . - . ^ ■ -. 
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dwree, wbereby they' tirtually put tha term. of 60 yean 
dQtinly out of the will, and gaVo up^lhe lands to the next 
(eoant for life, as if- he had been the imtgediBte devisee. 
But this decree was reversed by the House of Irrords, who 
held (hat as the term was well created, and the devisees in ' 
remainder af^ -the term, were, .by express words, only 
to take after the mouey should be raised, or the term de- 
termined ; the raeoey belonged to the - beii at taw, as a 
vesUltin^ tnut. 



CHAPTER THE FIFTH. [417] 

PT THB aBSTRAifTTS IMF09Sfi OH THX ACCD1CDI.ATI0K Of 
THE nrCOHK or AEAL AND PEBSONAt ESTATE ; AJfD OF 
the' DESTISATIOir OF IKCOKB RKLBASED IKOK ACCV- 

.' .klilLATIOB DE ACCHUISfi BBfOBB .^as VESTING OF Alf 
XXSCOTOiS SXVISt OK EZQDEST. . ^ 



- ■ SECTtON THE first; " ' f^- 

7%« ^eeumulation aliowtd b^ore the Statute. 
. 73Sa ■Before the passing of the statute 99 &. 40 .Geo. 
Ill, c. &8, a person might suspend the enieySQent 
of real apd personal estate, and direct that the whole of the : 

rents, profits^ and' produce thereof, should be accumulated^ 
for as loaa a pcriwj as that during which it was allowable 
to suspend the vesting of the owoerahip or p.n^rty of and 
■in sucn real and personal estate.(a) 

Bnt if the accumulation exceeded (hat period^ it was void 
in'tofo, and not merely as to the excess. 

TTiiis where a term was limited, in trust, during the re- Lord South' 
spective minOrilies of the respective tenants for Ti&, or in ampion v. 
tail, m possesston, or entttled to the rents (A re&l eatate,lo ]U'*'^P'*' ^f 
receive and lay out the rents in stoc±, to accumulate for Htrtfiml, 2 
such. {wcsoQ or pcnon^im^ shontdf.QpoQ Jhe. expiiBticin pf Y' & B. 'Oi.. 
such minorities xtr death of the minsror minofs, be tenant 
or tenants in possession or entitled to the rents, and of the 
age of 21. &r W, Grant, M. R., held that the trnst was 
altogether Void, except so far as.it was a trust for the pay- 
fa) aeeFen»,Sa&,D0le(^UK)7^heIuMMv.^W4/brd,U Vea.112,146, 
as stated, Feame, 486, note (Q. 
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meot of debts; because it might extend beyond tbe -period 
allowed for executory derises or trusts for accumi]]alioD,-in 
eoDsequenee of a succession of mmorities. It was argued 
at the bar, that a series of tpinorilies might prevent atieoa- 
{ 418 ] tion in tbe case of any limitations in tail. But, to this h w-as 
jiKtly replied, that the incapacity of alienaboa in tbe latter 
Case, is not produced^by tbe parties themselves. 
MdrthaUy.. And where a testator devised and bvqueathed bitr real 
/IbBoieajr, and personal estate, npon trust, to invest the rents and profits 
S Swanaton, and annual proceeds as and when and so often And during 
461. all such litnea as any person oi persons beneficially inter- 

ested in or entitled to any real and personal estates under 
the trusts afterwards declared, should be under 31; addii^ 
alt such investment to his personal estate, in order to accu- 
mulate the same; and, subject to such trusts and certaia 
others, upon trust for the eldest son, then living, of hEs 
daughter, for life ; remainder to his first and other sons in 
tail, with divers remainders over. Provided always, that 
such person or persons as should be entitled to an estate tail 
in possessbn in his said real estate, should not be absolutely 
entitled to his leasehold and personal estate until he, she, or 
they respectively should attain 21; and, in the meantime, 
the said leasehold and personal estates should remain subject 
to' the trusts before declared thereof. The testator then di- 
rected, that every person wlio should become entitled to (he 
- -possession or the receipt of the rents and profits of bis said 
real and personal estates, sh&utd within a year after attain- 
ing 21 and so becoming entitled, assume the surname and 
arms of Holloway. It was argued for the heir-at-law and 
next of kin, that the proviso gave a direction and operation 
to every clause, and was to be considered as a part of the 
gift ; and that no person was to derive any benefit before 
21; and hence, that no property was intended to vest either 
in enjoyrnent or right, before 21. That if the testator had 
intended an immediate gift, he woiild have directed an im- 
mediate assumption of his name and arms. {2 Swans. 441.) 
That the words <* subject to the trusts," meant "after per- 
formance of the trast;" and that all the limitations of the 
real estate to unborn persons af^er the first eslate.for life, 
being designed not to lake effect tiil after the performaDce 
of a trust which was too remote, Tfere void. (/5, 441 — 2.) 
Lonl Eldon, C, held, that the trust for accnmulation was 
void, because it might last for ages, [lb. 450,] but that the trust 
[ 419 ] - to accumulate would not, more than a trust for payment of 
debts, prevet)t the vesting;, and that the eldest grandson took 
'■ a vested estate foT life, and was entitled in possession to the 
rents and profits of the real estate, and the dividends, inter- 
est, and annual proceeds of the personal estate, and that the 
remainders over were valid. 
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SECTION THE SECOND. 

The Periods to which, eicept in certain caaesy Jlccumular ' 

tion is restricted by the Stai. 39 & 40 Geo. Ill, c. 98. 
738b THifnisehievons extent to which Mr. Theltn- Origin of Ibe 

Bon aTsriled hJcpself of the power at ci^atttig an •tatute S9 - 
acciimalation which forineriy existed, gave rise to the statute ^ **• *5*°- . , 
39 & 40 Geo^ in. c. 98; for preventing lh6 ri»:urfence of a *"* *• **• 
disposition which v/as alike Impolitic and unnatural; as 
lending to withdraw cftpital from general circulallorr, and to 
keep the nearer relations of i^ settlor or testator in a state of 
indigence, for the sake of augmenting th^ fortunes of sotne 

remote and BoasccrCainEti descendants. ' 

73ec. By the first section of that slaHite, H is enacted, EaaeHnenta 

"that no person or persons ihaJl . . \ . settle or thereof, 
dispose of any real or personal property, so and in such man- 
ner that the rents, issues, profits, or produce thereof, shall be - 
'wholly or partially accnmulated for any longortenn than 

" The lifo or lives of any such grantor or grantors, settler , 
or settleis, ^ 

"Or thft ■term of 21 years from the death of any such 
grantor,' settler, devisor, or testator, " 

" Or dAring the minority or respective mhiorilies of any 
person or persons who shall be living, or in veTitre «o mere 
at the thne of the death of such grantor, devisor, or testator, , . "• 

- "Or during the minority or respective minorities only^of- 
Bi^ person or persons Who, under the uses or trusts of the 
deed, BHTreoder, will, or other assurance, directing such . ' ■ 

accumulations, would, for the time being, if of full age, ^ - 

be entitled unto the rents, issues, and profits,- or the inter- 
est, drvideoids, or annual produce so directed to be accumu- . 
kled." 

SECTION THE THIRD. [4*0] 

Obtervatiota and Decisions respecting the BeatrictioM 
■ imposed by' the Statute. 

738d I. *■ The prohibition of the statute is not con- 1. The attu 

fined to an accumulation for the benefit of persons "'e applies- 
who are not in being or not yet ascertained, though the *=*«° {» f«- 
prinoiple upon which such prohibition is founded certainly cumulations 
applies with more than ordinary force to such cases ; but it '" ""^ r^ . 
even affects accumulations in favour of persons who take ^^"''^ij^ 
vested, interests, in the funds accumulated, from the very '^^^^7*^ 
commencement of the accuroul8tiou.(i) ' > ' ' 

(») See AaV V. JUmfc*, 1 M. &C. I95,8lated ^T88k. 
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11. Itap{^~ n. 'The slalnre applies WRich disptraitioiu-u .73Se 
eveo,lKben harc'tbe effint 9f pausiog an aceuinulaiion, Ibough 
accmnula- there may ba no direction to Bccurmilate.(c) This is clear 
tioA'ikbot fforri the"itifrt>aiJciary woTife of prphibirnnr above qnoted; 
'^rteUd. theti^4tis«be«rv*bl«, that- the clause. relating to ihe.das- 

tiDBtion of X\m income released from a^mulation^oolj 
.-Sm^Tilk speaks of casea where an aecuinulaliba shall be "direct- 

«d." ■ . 

HI. Accu- ' IIL 'It ifl Dot required that the wboie or eveil - 7$8f 
mulMions any part of die period of accutau^ation, should, by 
■FBtoid only force of the ' provisions of the ioatrument, necessarily All 
as to the , within the time allowed by the statute ) but fllo- ^ocamula- 
eveotual |io„ for-anypart which, in the events. that hapi^, draoces 

■ ""** taetnaHir to -felt *ithin that time, is f«od,(rf)— That this is 

the true coDttnietion of the statute, cleoriy appears f^oailfae 
See % 741a. elanse rsapectlsg the destination of Iho income released from 

accnmittation. 
IV. Accur IV. As the statute does not allow SI years' 7S8g 

[ 481 ] acctimntation, unless the 31 years fail within SI 
mulatioa years from the death of the t^tator; 'where a testator ^ 
void after fects ^he accumulation of a fund to commence. on an ereot 
91 years or at a time subsequent fe tha-deatb-^f t h e test atof.; the 
-froin testa< accumulation becomes void' at the expiration of SI years 
'?|''»*'f?r^fifoinhisdecea86.(e) .' 

S£.«l ^- *^ ****" *•" ^^ <i««8ioii to thb cototraiy, 7S8h 

that time '* would seem clear that the Statute allows an accu-- 
V ■»*,«>-> ""Olwion daring the minority of any person whft. if of full 
'^°?°^''. age, would be entitled to Ihe income aceumalated, whether 
tiMi'mav be ■*" person Was in eaat or not al the lime of, the death of 
made duriDz ^^ grantor or testator. For, otherwise, the fourth period 
minority of >n«n''oD«'' '" the statute, instead of constituting a distinct 
person hot |>^<^i >8 in f&ct included, and specifically, and not merely 
jo ate at '" effect, included, In the preceding period. So that, acoord- 
grantor'a or '"S 'o '^^^ construction, the mention of that period would 
testator's he a mere unmeaning surplusage. And it is observable 
death. that the word " only" is added after the word " minorities/' 

in the mention of the period lastly specified in the statute; 
whereas it is not added after the word " minorities,'' in the 
mention of the period previously specified in the statute. 
This Would seem to afford some indication, that by the mi- 
norities to which the restrictive word " only*' is added, the 
minorities of persons not in ease at the death of fhe grantor 
or testator, were meant For, it would seem that the word 

(«) See StDonald r. Brict, 2 I&«n, 376, stated S 73le. 

U) Sm Shaft V. Rhodet, 1 M. & C. 1S5, stated § T38k. 9e&- also GriptU 

■ T. Vtrt, 9 Ves. 127; and Xiongdtm v, Simpton, 13 Vea. SBft; and Cmotegy. 
Owltv, 7 Sim. 627, stated 6 741 d. 

(e) WeU Y. fTeM^S Bear. 408. ' 
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« only" was added, (b prevent iiQ accumalation during a 
life or lives ^a being, in addition ^o the period of the 
minority of an unbota person, for which time H was allow* 
able to accumulate before the statute, «nd -to restrict it 
to the minority or minoritiea ontff of an unborn person or- 
■ persons. 

Then ia howerer a decision to the contrary; bat it is Sttt^ r, 
conceived that it cannot be supported. In that case, the Samuter, 4 
dividends on a sum of stock were directed to be acciimu- Mad. 278- 
lated till one of the children of ^., bona, or to be born, 
should attain 21, at which time the principal was to be 
transferred to such children. Sir John Leach, V~, C., said, 
" the statute {3&'Sl 40 Geo. III. c. 98) prevents an accumu- 
lation of interest during the minority of an unbom child j [ ,4S2 ] 
but, as to -the principal, the law remains as before the 
statute. Tfie excess of accumulation prohibited by the 
statute, would form part of the residue." 

SECTJON THE FOURTH. 

The Saving Clause in the Statute. ' - ' 

73& Bv the8ecoadsectionitiaenacted,"tfaatRothing Wonbofthe 

in this Act shall extend to any provision for Pay- Act. 
ment of Debts of any grantor, settler, cir devisor, or other 
jierson or persona, 

" Or to any provision for raising Portions for any child or 
children of any grantor, settler or devisor, or any child or 
cfaildrea of any persontaking any interest under any .such 
^conveyance, settlemeut or deviss, 

*■ Or to any direction toiiching the produce of Timber or 
Wood upon any lands or tenements, but that alt such provi< 
sionsand directions idiall and may be made and given as if 

this Act had-not passed." 
7S8) It is conceived that the word interest, m used in MeaniDg of 

the second of the above exceptions, refers to a free- the von in' 
hold interest, or at Iea9t to a long terra for years, in the pFO> terest in tbe - 
periy, the income of which is directed to be accumulated, second ez- 
or to an interest tn the fund» accumulated, considered as a cqKion. 
certain corpm, analogous to a corporeal hereditament; and 
that it. does not refer to a mere right to something issuing 
out of or collateral to such property ot accumulated funds. 
Indeed, if it were otherwise, the exception would open bo 
wide a door to provisions for accumulattoh, as virtually to 
repeal the Act, the second exception of which, as Mr. I'res-^ 
ton has observedf 'seems to have been inserted to prevent 
the necessity of the nobility " disposing of their landed pro- 
peity for the purpose of Taising portions for their younger 
children, or the children of thos«' for whom they were 
' Vol. II.— 43 
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proTjdiag,"(/) ij) the ordinaiy cases (may it not b^ added?). 
[ 493 } whero the parents themselves look interests in the laDd 
itself, as tenants for life, or in tail, or at least as terewm £or 
yean determinable iipon.thelr deaths. 
An annuity It has beeo, decided that an annuity payable out 7S8k 
is not an in- of the' rents and pro&is to be accumulated, is nat 
tertot withinati interest within the meaning of the aeeood exceptiOQ m 
itbe second, th* Act. • , 

.exc^iion. ' A testator, after charging his estates with ao annuity lo 
.««»». hisson J: S.,oi4Wt.; an annuity to iiis son TlS.of 100/.; 
^^«^^^ 1 and «D annuity lo his daughter, of 100/.; and directing that 
H. 4e C. iIj^ legatees who should become entitled to any ananal pay- 
^^' ments, or Vo the accumulations thereinaftfirmentioned, should 

not be paid by anlicipatioii ;..deyised the same etfates, upon, 
trust to invest and accumulate the surplus produQs thereof 
for the benefit of his grandchildien, then bom, or theieaAer 
to be botn, until the youngest should attain 21, when the 
accumulations were to be equally divideil among such of his 
grandchildren as should then be liviiig. And he directed, 
that In case any of his said diildreu should be living after 
the youngest of his grandchildren should bare attained 21, 
the residue of the said rents and profits ^ou)d be further 
Accumulated, and that such last mentioned accumuiatioQ 
' should be equally divided anxHig all his grandclutdren who 
should be living at the death of the survivor of his said sons 
•od dau^ter. And, chargfed as aforesaidj he directed, th^ 
immediately after the. decease of the survivor of them his 
sons and daughter, the whole of his said estates should stand 
charged for SO years with the payment of two third parts of 
the clear produce, in equal shates ajid proportions, of se 
ibuch mi^ney aa would in 15 years make in .thewhole, 
30,000/1; and which sum, with the interest and produce 
thereof, he directed should be equally divided among all bis 
grandchildren who should live te ^tain 81, their exeoulors 
.- <tr admioistralors. The testator died in the year 181S, leav- 
ing ten grandchildren, of whom nine were the children of 
•7.<K,and the'teathwas the. child of a son of the testator 
' who died before the will was made. No grandchildren 
were born after the making of the will. The. ten who sor- 
Tired the testator attained th^ir majority; the eldest having 
{ 484 ] come of age before the execution of the- will, and the young- 
BSt.in the year 1830. The daughter survi»ed the two sons, 
and died ia the year 1831. The Vice-ChanceHor held, that 
the gift of 30,000^. .was valid as. a charge; 'and that the 
graudohi^ldr^a. were entitled to that «Hm, (o be raised within 
'«0 years from the death of the daughter, out of the two 
thirds of the rents .and profits, by anntnil payments of 1500/., 

(/) Fearne, MI, note (j^J.' . 

■ " ■ ■ r.= -,:...dbvC00gIc 



m. 6. iv.] OF EXECUTORY INTERESTS. K73Sfc. [ 484 ] 

to be dedncted out of the rents and profits. The aanse was 
brought by a[)peal before Lord- Brougham, C, who was 
inclined to ihink, with the Vics-Chanceltor, that il wa; not 
an accamulBtion prohibited by the Thelusson Act, but deem- 
ed' it advisable to direct a case for a Court of Law, It being 
fbund impossible to fVame a case Which would fairly submit 
the point as a legal qiteslion; the appeal was rehedni before 
the Iy}rds Commissioners; and jtidg^nent was afterwards 
siven by Lord Gottenham, C, reversing the decree of the 
Vice-Chancrillor, in accordance with' the opinion of Mr. - 
Jij^tiee Boeanquet,-one of the Lords GommissinQers, whO( 
at the I<ord Chancellor's re(juest, staled the reasons which ' 

he was prepared to give, if the case had been set down for 
judgment before the expiration of the Commission. 

It bad been argued for the respondents, that a direction ta 
raiae 30,000/. by a charge on the aitnual profits of an esistto ' 
or 90 a fixed proportion of those, profits, was not an acca- 
jnulaliaa, Bterely-beoause the time ef paymetrtts-postponed^ 
eadt successive porlioi), as it from year to year accrued, in- 
stantly became a vested interest, capable of being dealt with 
and disposed of, although not actually receivable till the 
whole burden had been dischai^d; and that, in faet, there- 
fore, ttie gift in question was no more than a deferred charge. 
Xl'M.: & C. 148.) Thatj ih a sense indeed, it might be' said 
that this was 'ft trust' for accnmulation, inasmuch as the very 
nature of vntj «harge' impheSi that- ihe-gfowiiig piofiis-wf 
the subject charged !^nld be laid up arid appropriated to 
satisfy riie burden ; but that that was not the species of accu- 
mnlatkH) struck at in the TheluSaon Act. That that act had . 

' - refnenoe sole>y to an accumiilation such as that directed iii 
the two preceding clauses of the present will, the efiect of 
which is imperatively lo lock up the rents of an estate, while 

' these go on accumulating at compound interest for a long ^| 493 ] ' 
■ser i es' of years, for the heneflr tjf 'art IndividuaTor a class of 
takers who acquire no certain and vested interest in any 
portion of the fund until the determination of the prescribed 
■ period when. the. aggregate fund becomes divtoiMe. (Ji, 149, 
"l50.) ' That, at all events, the case felt within the second 
flxeeption in the Act, respecting provisions for raising por- . ' 
tions for children of persons talnng an inter^ under the 

devisfcf/*. -HO,-)' - "" '■" ^ 

Mr. Justice Bosanquet, in reply to these' argtiments, 

■ o b aetyed, Thafthcre-wertf three elaa^s'inthe 'wiH'tearing 
iipop the ^ihjecj. That it appeared from thero, that the 
whole surplus rents and profits were to be accumulated: 
first,' until the youngest grandchild should attain 21, when a' 
division among ihegrandchildreti theti living, was to take 
place ; and thefi a lecbhd ^cumulation was to oommems,' 
and be eontinued until the death of all. the testator's own 
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children, if »ny of them afaould outlive ihe^riodat which 
the youDgeflt gniadcbild should atfuia ZI, ivheD a further 
dirision soiong the grandcliildrea then Hvin|;, was to be 
.made. .That both these clauses had taken effect ; and the 
question then was, whether tbe third clause, which came 
into operation in the year LS31, on the death of his last sor- 
Ttving child, 19 years from, the d^ath of Jhe testator, could 
be carried into effect beyond the year 1833. That no one 
of the three clauses was illegal on the grouDd-of being too 
remote, except so far as it was affected by the TheluseoD 
Act, since no giie.of them embraced a greater length of time 
ihat) the period allowed for executory devises [the charges 
being in favour of a class of petsons all of whom must lieces- 
sarily be ascertained, at the latest, at the- end of 21 years 
aAer the deteriDination of three lives which were all in being 
at the time when the. will spoke, liamety, of the testator's 
three children, (76. 146,)] and that consequently any acciit- 
. ■ mulatiOH required to be made by the.dauae io question, 

could only be void for the excess of time^beyoitd 31 yean 
from the death of the testatOTj that is, lor tbe exces»{»f lime 
from and aAar the 10th of July 1833, the death of the tes- 
tator having- occurred oa tJie JOlh of July ISia. That the 
[ 4S6 ] . preamble of the statute recited, that it was expedient.that all 
" ' disposiiions of real or personal estates, whereby the profits 
' and produce thereof are directed to be accumulated, and tbe 
beneficial enjoyment thereof postponed, shoHl4 be made 
subject to restrictions. That, in the principal -case, the gift 
to the grandchildren was only to be foutid in the direction 
to divide, and they were not entitled io.any division of auy 
portion of the rents and profits de anno in annv^n, bat at 
the expiration of 15 years, if two-thirds of ibe rents and 
|lTo6ls should then ha ve amounted to the sum of 30,000A.; 
jf it fell short of t)l&t. sun^, they would he entitled to a 
further accumulation till the expiration of 80 ^ears, for tbe 

Eurpose of malcii^ good the deficieocy, and also (he appro- 
ended) of paying interest on 30,000/. from the expiration 
of the 15 years to tlie end of SO years. That no term was 
created, nor was any power giveq to raise the money fay 
mortgage or sale, for the tiuie during which the estate was 
charged ; and though, when the daughter died, the interests 
, ' ■ of the grandchildren were vested interests, yet the testator 
bad expressed a strong disap^obation of all antidpation of 
benefits given by his will, and intended that, the beneficial- 
enjoyment of the annual produce should be postponed tiU 
the whole sum lo be divided should be accumulated, {lb. 
153-rl57.) That he w^s therefore of opinion, that, accord- 
ing to the true construction of the third clause, an accumula- 
tioa of a portion of the rents aod profits was required to be 
made-; that such portion, whatever it might be, was witii- 
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drawn from beneficial. snjoymeBt during th^ period -of accu- 

muhuon, aqd was a partial accumul^tioQ. within the iman-. 

in^ of the statu te, and .cpiueqaeQtIy vend, bo far as Iha^t - 

I>eriod exceeded 31 yearsfrom ihedeath of the testator. (A. 

15S, 159.) That he did not think the case fell within the 

meaning of the second exception in the statnte ; for, where ~ - 

the whole. renta and piofils were givBii \n the first.place to 

persons during the lives of their parents, with the exception 

of small annuities . only to be paid thereout to the parents ' . : 

IbemseWes for their own Uvea, and a gift to the same per- 

sops,aflcr the death of their parents, ia superadded, to be 

paid out of the subsequent rents and profits, he could not 

think that the superadded gift is to be considered within ib^ -. '■ 

meaning Af the statute, in the nature of a porlibn to the { 437 3 

children of persons taking, an interest wider the devise. 

(/4.159.I 

SECTION The fifth. 

0/ tht Intermediate Income accruing brfoi'e the Veiling 
of an Executory Devise or Bequest, where such Income 
it not affected by the Statute qf Accumulations. . ■m\u~, 

739 I. «WHa«E there is an executory devise of real Ae« w.no,_ 

"^ estate, and the freehold, between the death of the diapositioa 
testator or the determination of a preceding estate, and the of the 
vesting of an executory devise, is not disposed of, the free- immediate 
hold and inhentaiice descend to the heir at law.(^} freehold. 

^TTie position in which the" heir at law sUnds, and the Oheorvatjoiis 
circumstances under which alone he is excluded, are lucidly °f ^"^ 
explained by I»rd Broi^hamy in the case of Ackers v. Brougtiani 
PAj^^j, 3 Clark & Finelly, 689, before the Housoof,lx)tda: """'•^ Pf"'* 
« the heir at law," says His Lordship, » takes through no ^" °''f* 
intention of. the testator, but paramount the will, and iede-. '"' * 
pendent of it, or, as' it has been sometimes expressed and 
not very correctly, against the will. This is indeed quite 
plain : it is only saying, that he tabes as heir, and not as . ' . 
purchase^. But, from this, it follows, that he has no occa- - 
sioq at all for arguments upon construction, or to ascertain 
intentions in his favour. The arguments belong to the party - . 
who would displace him, and by means of the intention ex- 
pressed, defeat his -claim ^ nor can he be so displaced, and 
.defeated except by direct words or plain intention— ad ex- 
.preasiop which I prefer to necessary intention. There must 
appear to be such an intention to exchide him as to leave 

{g) DuJUld y. Dufeld, 1 Dow & Clark, 363, stated ^ 281 ,- Paft Case, Cro. 
Eliz. 678 ; Clarke v. Sntith, I Lutw. 7S8 ; Chn v, Gi>re,.2 P. W. 28 ; Hay. 
uard V. StitHrufiie*, 1 Atk. 422 ; floflam r. ffopkim. Gas. temp. Talb. 44 ,- 
and Bullodc\.^:ant»,2Veii. 581 j as stated, Fearne, 637t-543. .- 
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no reasohaUe donbt in th« Conrt that itekiMed in the mind- 
[ 428 ] of the testator : tad it will manifestly not be sufficient, that, 
from the geneial circumsraiicfes and situation of the party, 
or even from the genetal aspect of the instrument, we may 
have no moral doubt of how the framer of it- would have 
answered the tpiestion, had be been ask«d to declare his 
meaning; for, this is to Tet in ererycase c^ plain omission 
by niisTsket aod-of gib by inept words, or in contraventiDn 
of the tu\es of law. The words used in the wilt must b6 
MifGclenl, according to their legal sense, and within the rules 
II. Where ef )aw,-to indicate the intention." 

thereiBDo. II. * Where the intertnedJata income of personid 740 

disposition of estate is entirely undisposed of, or there is only a 
the mterme- partial disposition thereof which is riot for the maintenance 
diaie income ^^ edticafion of the person to whom the executory bequest 
orp^aooal .jamade / the whole of the intermediate income, iii the firat 
*T nlr **'*' *" ***^ surplus of it, jii the second, wilt aocumulan 
^l^disD^- ^°^ **** benefit of the person who may happen- to acquire 
tioD *hKb IB *^° fi"* yested interest after the accrual of such tn£Dnie.(A} 
not for the ^ testator, after making a provision for the maintenance 
benefit of iheo^ his son T. fV. G^ and of his daughter S. C'gave all 
penoo to **•* residue of his real and personal estale to T. fV. G., to 
wboffltbe b^avested interest' upon his attaining-Sl; provided, that, 
executoiy .in cose he should die before '21, then,«l)-^ residue abonkl 
bequest ia go to E. G.; with other limitations over $ir W. Grant, 
made. M. R., held, that the interest of T. W, G. was contingent 

GfaMviTv.' " tni 21; and therefore, tfiat.by virtue of the will, the rents - 
Glamil, 2 and interest of the Teal' and ' personal" estate were ■ to accii> 
Meriv.'3S. mutate tillhe attained that age. 

!![■ WJwie : ^tl- Bot where the intermediate incom* of' 740a 
the Uoerme- personal estate is partially disposed of for the 
diai<9- iocoine benefit of the person to whom the executory bequest is 
of personal ftiadej the rest of the intermediate income will fall into the 
estate is par- residue: for, it ' is sl maxim, that expreuttm facit Restore 
tiatlj: dia- -taeifum. 

['.489. ], Thus, where a testator gave a sutii of money, in triist for 

posed of for QDbom children, and directed that until their shares should 
^bedefiL -b^eoinepaynbte.-the-iiiterestslioxlldhFRppltedihfheTrmain- 
,f"yj' teoance; Lord Eldon, C, held, that the' interest beftiro' the 
J-'^i^'™- birth of a chUd, fell into the residue. 
IV Wharc '^* 'A^d, where, there 15 a deyiseijibequestof • 3*1 
■there bare- *" ^'^^ '^' or personal estate, or both, theluterme- 
sidturvdo- "^i^*^ '"cpffi* acccuUig-between the.death. of the testator -or 
vise or bo- ^ determination of a preceding estate, and the vesting of 
quest.' " ""> execntory derise OrbeJ^Qest, "belongs' t'olbe~ residuary 

Yi) JUioMon V. Tuf*n, Baraa»Iiat. Rep. Chan. 74 f AveaoAne v. Hvigim, 
8 P. W, 800 ; and .BMllock v, Stmu, 2 Ve«. Sen, 5S ; as -rtated, fearne, 
. 846—7. .: , . 
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devisee or .legatee, whether "he }» the-.St^me pertoa vho 19 - 
entitled to the executory devise or bequesC, or noL(i) 

-Thus, in a case where a testator devised ait his real and PUpptV. ■' 
personal estate to trQstees, (with power, to seU all exoept & WiUam9,ti 
certain part, and add-the .monies arising from such saie'to Sfin.-44t_- 
his personal estELte) upon a certain trust, as to a part, andos ^- ^- "oip.. , 

. to a certain sum of ipouey, for G. H. A And as ts the p^**" ^■ 
rest, residue,and rapiainder,Dfh)s personal. esta'le,he "^'reWr ^*'5"^ ' 

■ ed it to accuraulute at compound interest pnlif J. C. Ay S^'ATf 
should attain S4year^;' then, upon trust to convey, assign „'.!'*. .qW 
&c unto the sajdt/^ C- •^- fupQn his giving security, and '^ * - ' 
executing such deeds and assurances, ta the satisfaction of " 

.the said trustees, for-the regular pftyment of the several 

annuities before bequealhed)all-th& legal esta+e-and-intetesf -^ 

of and in all the freehold, leasehold, •and copjrbold lands, 
tenemsiits, reutSr^nd hereditaments, and all other the testa- .^ ^ 
tor's real and persenal estate whatsoever and wheresaever 

. not devised ackd bequeathed, .^nd the testator directed the-' 
trustees to pay alarge sum anoually for the mamteiMnca 
and education. of the.sqid J. C. A. The heir at lav (be- S^fkippt 
sides claiming the estates devised to G. H.,3. which accrued v. Aiktr; S- 
before be attained 81, and which were not claimed hyJ. C. Sim. 704. 
A.) olaimed 0e rents of the; estate devised toV^ C. A. uatJI. [ 430 } 
be attained 24. The Vice-Chancellor held, that the '^ words 
respectit^ the giving security and the execution of deeds 
and assurances by J. C. A. were clearly a condition preoe? 
' dent, and, till that was performed, bis iotereat was conlin- 
gent ; and as thera was no trust fpr the account of the rentSj . 
that the- rents and pTofits of the residue of the Teat~ estate 
belonged, to the. heir. The House of Lords, however, deci- ' - 
ded, that the residuary gift of real and personal estate to VI ' 
C. A. displaced the,heir, as to the rents and profits between 
the lime of the testator's deaUi and the attainment of the age 
of 24 by j; C.^. - 

. .SECTION THE SIXTH. 
The Destination qf the Income releosed from Aceumula- 
lion bg the Statute. 

741a Br the first section of the statute, it is enacted. Words oC 

that " in every case where any accumulation riiall the Act. 
be directed otherwise than as aforesaid, such direction riialt 
be null4Uid void, and the rents, issues, pro&ls, and produce ; 

of 9uch property so directed to be accumulated, ^all, so 

(i) SUpkeiu V. Stfpkeiu^CaM. temp, Talb. 238; Gihaon v. Lord Mmtfort, 
UiA.Rogfri T. Gibion,l\e». 485{ CAapnum v. £/MMU,Caa. temp. Talb. 145; 
end puke^ of BridgeitaUrv, Egerlon, 2 Vei. 121—2'; as stated, Pearw, 544— 
5.' Gentry v. FUxgtrotd, Jac. 49S. 
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. long 88 the aanre shall be directed to be accumutated con- 

trary to the provisions of this 'Act, go to and be received by 

BDch person or persons as woold'hare beeu entttled thereto 

if Boch acctimulatioiT bad not been diVetted." 

^fiedoTlhis. It appears from sereral decisions upon the sub- - 741b 

claine. iect, that the effect of this clause, ia,lo release the' 

income ftoai lieing accamiilaled for any longer period thaa 

, that which- is allowed by the Act, and lo subject it to (b« 

operation of the olher parts of the wiU, so hr as they can 

'apply in the dispoahion thereof; or, to theoperation of the 

ordinary rules re!>pecting fhe disposition of real property 

which is not disposed of by a will, or the operation of the 

aCatute of distributions, in case (he other parts of the will, 

\ 431 ] the trust for accumuialion being remored, cannot pass snch 

income so released A-om the trust for accumulation. And 

hence the excess of accnmulaiion may belong, in soaie eases, 

to a person entitled to a rested particular Interest; in.other 

cases, to a reeidnary derisee or legatee ; in «ther cases, to 

the heir at law, or the next oficin. Thus, ■ , 

I. Wbere4be "I. ^Wh^e a trust for actJutnulation is engrafted 741c 

Inistforac^ on ti vested interest, so as to operate by way of 

. .cumulatkn exception out of such vested interest, the excess of aceuma- 

ia engrafted latiou will bdong to the person entitled to such Tested inte- 

OD a jrpsted rest.(ft) For, the income being wleased from the trust for 

lulereBt, and accumulation, constitutes an incident to such vested interest, 

"'^!?t aa"'t *oald if no accurouralion had been directed, 
^^nh ^'" ^"'wl^^® the income of a ptrticular legacy 74ld 

imr such*"' *"' P*"^**"^ ^^ properly, is to be accunialated prior 
in^roL *** '^® vesting of such legacy or portion of property, the in- 
II Whe t ^™* accruing beyond the period allowed' by the iiatuie for 
aoesto tte •'<='='*'""'*'>'>'i) "P<"> or f™'!' »»<* legacy or portion of pro- 
^^oarvde- P^^y* and Upon or from the accurnulation made within the 
viseo or Is. P^'"'* allowed by Ihe Statute, goes lo the residuary devisee 
aaiee. ' '"' legatee, if there is a residuary devise or bequest,or to the 
heir at law, iu the case of real estate, or the next of kin, in 
the case of personal estate, if there is tio residuary devise 
or bequest i " ^ 

Grounds of For, it cannot be colisidcred that the persons lo whom the 
the rule. . contiogei>t devise or bequest is inadcj would have been en- 
titled to the income if an accumulation had not been express- 
ly or impliedly directed or authorised ; for, as their interest 
is onlycontingent, ihey could have no right to the inter- 
mediate income, prior to the vesting of such interest ; and, 
u it is uncertain whether that interest will ever vest, it can- 
not be said, with any degree of truth, that they would even 
eventually have been entitled to the intermediate income, if 
lulalion had not been, expressly Qt impliedly direci- 

(Jt) Setr TWdti^ V. 7>w£<y, 3 K. 4( K. MO. 
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eel or mnthorioed. And hoBce-the income acoruing iieyaad 
the period allowed, is held to- belong to tbeiesidiuuydevuie» . 
orlegatee. -v : . 

' A testatrix gave BOQtU. io trust to acoumulate until <3i Cravley v< 
should attain ?5; and wiien h^ should have, attained ibat Crawl^, 7 
age, in trust to iranarer the 8000/. and the accumulations Sim. 437.. 
Iberoof, to him. 8if !>. Shad^rellrV. C, held, that the trost 9ee also 
vaa geod for 21 years after the testatrix's dealh,'but 'Was/'^^^'^f '■ 
vdid for the excess beyond that period, and that the aeon- ^""!'' ^_ 
tuolation beyond that period would fall into the residue, an^ '^ceD, 313. 

form pah o^ the capital thereof. ... 
741 III. Where the income of. residuary property is ill. Wlinq 

to be accumulated prior to the resting indefeasible it ^oea to the' 
of stioh residuary property; the income accruing beyond the heir or next ' 
period allowed by the statute for accumulation, upou proTkio. 
from such residuary property, and uptm OF from the accu- 
mulations made within the period 'allowed by the statute, - _ 
goes to the heir at law, in the case oi real estate, or to the 
uext.of kin, in the caae'of personal estate. 

In this case, the: iooono to be accumulated oould not go Grounds of 
to the residuary devisees dr legatees. It could not be allov- tbe rule, 
ed to form part of the capital of the residue; because that , ; 
would be contrary to the statute, the income to be accumu- 
lated, in tbeaupposed case, being that of residuary property. 
Nor could it form part.of the income of the reeduary pro- 
perty; because ihatiwould have been contrary to the other 
pans of the will : for, that would have been giving the resi- 
duary devisees or legatees an immediate eojoyment, though 
the will had given them onlya contingent right, or, at most,, 
only a present but defeasible right of future enjoyment. 

A testator gave the residue of his properly to B. S., eldest BPDonald . 
son of P. S., on hia coming of age : railing him, to the next v. Bribe, 2 
male child of P. S. who should attain 21; failing the male Keen, 276. 
ciitdren of P. S., to certein other legatees. ■ B. S. survived 
the testator, and died an infant; and P. .?,, who Was far 
advanced in years, had no other son. The period expired, 
which the statute allowed for itid accumulation which result- , ^ 

ed from the suspension of the vesting of the limitation to . . ' 

the 6.iat son who ^ould attain 81, or of thealternative iJmi- .... 

' lation to the other legatees. And Lord Langijaie, M. R., 
held, that the dividends to accrue, till the determination of ' [ 433 } 
the contingency upon, which the residue was given, on the 
residue and its lawful accumulations, belonged to the oext 
. of kin, and not to the residuary legatees. 

In another case, a testator gave certain annuities outoffyrev. 
his residuary estate, to his three children ; and requeued Mandtn, 3 
that the surplus of the annual income might be applied in-Keen, 6S4. 
accumulalion of the capital 0( his property, for the benefit 
of hii grandchildren, and whidi was to be -dividfid Riqoog - . -. 
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them after Hie death pf the'stlmTor of his tfiree childreD. 
And the will conuined ' claitses siibstiluting the issue of 
grandchildren dying leaving children for siich grandchildren; 
and carrying over to the surrivors the shareH of. snch as 
should die wllboot children. Thirty years elapsed between 
the death of the testator and the death of the surriTor of his 
diildren. Lord Langdale, M. R., heJd, that as two of the 
grandchildren were not the children of any person taking 
an interest tinder the will, and as the acctimuiBlioD seemed 
to be a provision, not for raising portions, but tor making 
additions to the capital for the perpose of making one gift 
of an aggregate fund, the case was not wilhin the exceptioD 
of the AcL And his Lordship also held, that the a£x;umu- 
lations beyond XI years from the testator's death, arising 
from the personal estate^ belonged to the next of kin, and 
not to Ihe residuary legatees, and that those arising from 
the real estate, belonged to the heir at law. " NoUiing," 
observed His Lordship, "is to be paid to the grand- 
children until the death of the surviving child, and in the 
meantime the iDteresIa of the grandchildren may be. de- 
vested, and become vested in other persons; and to direct 
that paymeats shall be made at the end of 21 years, before 
the death of the. testator's surviving child, would be to 
direct that which the testator has not directed, and lo 
give aod defeat interests directly contrary to his jqeanii>g 
and intention." 
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CHAPTER THE SIXTH. 



or TBI TBARSMI^lON OF SXBCUTOBT INTEHEST9. 



I. LooKino to the capacity of transmission, in case 742 

(^ death before the contingency hdppens,'a5Sach 
capacity exists at the lime of their limilation, 1. Some execu- 
tory interests are transmissible in all events. . 9. Others are 
untransmiasible. 3. Others are transmissible la some events 
only. • 

1. Executory interests in real property, which 743 

are hot contingent on account of the person (§ 94), 
l.Tronsmis- descend to the heir ofthe^rsons to whom they are limited, 
Bible in all and such 'executory interests it) personal "property, pass to 
eveoto. the executor or administrator(a) of the persons io whom 

(o) PirAttiy V. EUnit, ^ P. Wnw. 5«8; Barnet v. Alien, 1 Bro. a C. by 
Belt; wd SUaiUfw. Wiie,l C<a,i9i.i as slated, 1 R(^ Leg. 613,514. 
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they are limitejj, where tRey die. before the contingency 
happenS'On tpjiich such interests are to Test. 

744 2. Those ezecntory interests which are contio- 3. UntranB* 

' gient simply on tMjcount ofthe person, are of neces- misaible. . "^ 
sity untrartfmissible executory interests: because, if there 
ahonid be no person answering the given description, of 
course no interest ever attaches in any one. And if there 
shoiild be snCh tr person, the interest limited to him becomes 
a vested interest in him; so that, on his death, it is trans- 
mitted to bis represeiiiattTe, not as an executory interest,' 
which it has ceased to be, but as a vested interest 

745 3. Those executory interests which are ezecu- 3. Tmns- 
tory both on account of the person and also by tnissible in 

reason of being made to depend on some other tontingency some events 
which does not concern the person, are transmissible in °^7' 
some events only. Fur, if there should be any. peiw>n 
answering the given description, and yet the other contin- 
gency does not happen during their hfetioie; the interests [ 435 } 
having attached in a person existing and ascertained, and . 
yet Stili remaining exectitory on account of the suspense of ' , 

the other contingency, are, in such case, and not otherwise, 
' transmissible as executory interests: But, 

746 II. Looking to the capacity of transpiission, as ^. PtTisian 
it exists at the death of the persons to whom ex- pfeaecutory 

ecutory interests are limited, sueh interest must of course at intcreauwith 

-that moment be either, i. Transmissible. 2. Untransmis* '*'^"™'*><* 

sibJe.- Thus, - "■/ <='P^;*y 

747 • 1. •■ Where the executory itjlerest was riot in the °.' -^J^l 

first instance contingent oh account of the per- ^^JjiT^th 
son,(i) or where it ceases to be contingent on account of ^^ ^^ 
- the person; the interest is transmissible, though of course, ,on»^iled 
,in the latter case, unless it continues executory on account thereto. - 
of some other contiogeQcy on which it depends,, it is thea , Tranf 
' transmissible as a vested and not aa aa executory iti' ,^ig,iye_ 
terest.. 

748 , 2. Of course, if there never happens to be a2. Uotrans- 

person answering the given description, • whether missible. 
he is directly or indirectly required to he living at a certain 
iivoBJie) or whatever else the qualification directly or indi- 
rectly may be, the executory interest never aUaches in any 
one, and Uierefor& it can never be transmitted, but fails alto-', 
geiher. ... 

J Wcod't Case, I Rep. e9a, as stated, Feann,-S64. Ptnftury t. BOnn, I 
'. 663; IRng v^.Withert, Ca»: temp. Talb. U7; Gurnel i^Wood, 8 Vin. 

p, 112, ca. S8i Chatmey v. Graydon, t Atk. 619; Peak v. Parrot, I Vea. 

Sen. 236; &nA Goodngkt y . Starlt.Z Wils. 29; u stated, t'aarne, 5SS--MI. 
(e) Moorkouit v. WainkmiMt, 1 Black. Rep. 636, 'as staled, Fsanie, US. . 
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CHAPTER THE SEVENTH. 

or TSC AUERATIOH OT ■XBCirrOKT ISmBSTS. 

I. Bj aangD- 1. ■ Kxccctobt interests, In pefwnt in being and ' 749 

■neat in aKcrtBined, are assignable in eqakf , for ralaable 
equity. consideration; and they are assignable, even for good con- 

■ ■ mderation, except as against £o/i^^i/e<mRtors.(a} 

^ And it would also seem that execatory interests 750 

in favotir of persons who do not ^et answer a given 
description, can be assigned in equity, before such persons 
8"o § 7,1. answer Buc^ descriEtion.fft) For, 'tliere are- cases where 
even a mere hope or expecthncy has been assigned in 
eqaHy.(ir) When rt is said that executary inrerests are as- 
signable in equity, ^ it is meant, that an assignment t^tbera 
is treated by a Courtof Equity' as a contract or agreemeDl of 
which it witt decree-a 8peei^-per4bffi>anee.(^ 
n. By le- n, 'Executory interests in real estate ar« re- 751 

leiue. leasible to the terre-tenant or owner of the land^ 

but not to a 8tranger.(e) 
m. By de- ^^^- 'Executory interests, even before the stti- 752 

vise before W« I Vict. c.j86,.might be disposed of by the will 
(he slat. I of any person to Whose representative trie property woiild 
r 437 3 ha-ve passed, had he died immediately before the making of 
^^ct. c. 26. the wilt.{/) ' ■ 

BydewM.. ,- Andj.t^ that«tMut«,(a.3)it iseoacted, tbatf'it . 753 
nnderttat "hall belawfullor0verypersoato^vise,.bequeaUi 
1 VicL 0. 36, er dispose of, by hia Will executed, &c., alt real and personal 
1. 8. estate which he shall be entitled to, either at law or in equity, 

'. at tlie time of his deaib, and which if not so devised, be- 
queathed, or disposed of, would^ devolve upon the heir at 
few, or customary heir of him, or if he became entitled by 
de6oenlr«f his ancestor, ai upon bis exficutoc or adniMiistra-. 
tor ; and that the power hereby given shall extend to ... , 
■, all contingent, executory, or other future interest in any real 

(a) See Fearae, 64fi[ and Wright v. Wright^ I Ves. Sen. 409, as stated, 
Feame, 806. 

- (*) Sea Feame, 549 ; and Bigden v. WilliamMm, 8 P. W; 1^82, as stat^. - 
Feaine, 649. But see Popt v. imtcombe, 8 Russ. 134. 

(«) Beekla/ v. Ifftwlawl, a P. W, 1 88, 1 87 ; and Holacm v. TVnw, S iF* W. 
191; as ci^, Foartie, 650—1. L - 

id) See Feaine, Ml. 

(e) 2'PitM. Abstr. 284. . -\ 

(/) Moertt Ux.y. HatolAnM, cited 1 H. Blac Rep. Com. PI. 83, 84: as slated, 
FeMae, 3«0, Aod-weFeaiae. S71. 
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or personal estate, wh«rtier (he testator amy at ttiay not be 
ascertained as the person Or one of tbe persons m whom tl^e 
same imiy reflectively become vested, and vhalher he nay 
be eniitW -thereto Qoder i^ie.instrtiment by whicl> the same ' 
KSpeotivdy were, creat^ or- undet a^y disposUioii thereof 
by deed.or 7III." " , - 

754 IV. < ExecHtoiy interests/may' be bowd by FV'By e«- 
mtoppe), even though rtnerely created byan indecr topped and . 

litre iig) btit ^ ^ey cannot be traRsferred by deed. Nor, ill- conveyance. 
deedfCaa an executory interest, whilst it continues such, be " ' 

directry, though it maybe in(firectly,trauBfeiTe|d by a fine or 

reco?ery.(A) ■ ' -' : . 

755 ' If a fine waa levi^ of an executory interest, or . 

of a mere expectancy of an heir apparent, it ope- See § 71. ■ 
catedal first by estoppel only-: it.did not BCtuaJly transfei* . . 
tbe inters or expectancy :' nor had it any other preseat 
.efiiect than that of indirectly binding the .interert or expect- . 
BQcy, so -as to 'preserve it J'or the cognizee by estopping or, , 
preventing tbe cogoizor and those claioiing under him from '~ 
contradicting, whar he had dojie^by any attempt to diepoiM.. ■ ' - 
of or affect it in any other way. But, as soon as the inter- ■ , 

est or expectancy became a vested interest in "the cognizor, _ [ 438 ] 
the fia^ operated as a conveyance to the cognizee, in tbe - 
same manner as it would have operated in the first instance, 
if the interest had been -a vested interest, and therefore' 
capable of being transferred. And thus the Mtoppel vir- -^ 
fBftlly and finally amountedto, though. ii was .nat,:iiL the 
first instance, an actual triin;$fer Of the executory interssl or ' 

expectancy. . , 

756 'And so an executory interest might be indi- 
"rectly transferretlbya common recovery wherein 

the 'pennni' entitled to ^uch- execntory interest came io- ea 

Touchee.[tJ 
75&*' - A testator devised an estate lohie wife, for li|b; Doe i, 

remainder to all atid every the' childKn of R. B, Bnau v. 
and M. P. who should be living at the time of his wife's Je»tjnt,B 
death. Two of these children levied a" fine surdon. deitroii Ba*.& Cna. 
eiTwWrto&c., of :thoir shares, duriag ihe-4ile of the wi{e,'*27^ 
Bayley, J., in delivering, the judgment of the Court, said, 
"Thatafine byacoDtingentrsmainder-man passes nothing, 
but leaves the right as it found it ; that it is therefore no bar •■ 
Then the cotuingescy bap|)en.s, in the mAurb' of a stranger ' - " 
to that fine, against a claim in the name of snch remlainder- 
«aa^ that it operates by estoppel, and by estoppel, oiily ; . . 
. and that parties or privies may aVail themselves of that' 
estoppel, but parties and privies Only." , A stranger cannot, 

(g) 4 Jann. Coav. 184. . . , ' , 

(A) 2 Pies. Abstr. 146 ; 2 Prep. Shep. T. 838 ; Feame, 865-^, 651^-3. 

(i> Pearne, 886. 
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because he u net estopT>ed hiuself, and eatoppd most be 

reciprocal. (8 B. It C. 524 — 687.) 

/)M_d. In anottiercaser testator derised lands to his wiferJbr life ; 

Chntbnaty. remainder to atl the children of his brother that should be 

Oliver, 19 livinc^ at her decease. His brother left one dadghter, who 

Bar. & Cm. married, and afterwards, with her husband, levied a fine 

^^' J*'' tUdme eeo in the lifetime of the testator's widow. Barley, 

™ J™ J. , delivered the judgment of the Court • end, after adrert- 

V^^ p I iog to the case of Doe d. Brune v. Martj/n, said, that, in 

. 64 as ^^^^ case, " the operation of the fine by estoppel was suffi- 

staled ' cient for the purpose of that decision : whether it operated 

Peame 365. '?y estoppel only, or whether it had a further operation, was 

' * quite immaterial in that case :" but That, in the principal 

case, it was necessary to investigate that point i and that the 

[ 439 } Court was of opinion, that the fine, in that case, fhad a 

do.uble operation: that it botmd the conusors by estoppel or 

conclusion, so lofig as the contingency continued ; bnt tbat 

when the contingency happened, the estate which devolved 

upo^ the testator's daughter fed the estoppel; tbe estate 

created by the fine by way of estoppel, ceased to be aa 

estate by ^toppel only, and became an int^rfesi, and gave 

the party claiaimg by virtue of the fine, and those having 

ngKt under him, exactly what )te would have had, had the 

contingency happened before the-fiae yrna levied." 



'[ 440 ] . CHAPTER THE EIGHTH. 

- / . or TUB SUPrOXT .OV. CONTIKSKHT BSMAIKDBBS. 

ContingeAl -*A continoknt remainder for years does not 756a 

remsioder require ^ preceding freehold to support it ;(«) for, 

for yeurs though it is a remainder, in a lax sense, as regards the pos- 

needsifopre- ^ssion, it is. not a remainder, sliictly so called, as regards 

ceding free- the seisin, property, or owaershjp, (See § 46 — 7, S0,-5ti, 

hold. - 159.) 

But a con- '■ A contingent remainder of the measure of free- : 757 

lingcat free- hold, unless the legal estate is in trustees, must be 

hold remain, supported by a previous vested freelwld estate ;(i) that is, 

der must be it naust be originally preceded by A Vested interest, of the 

supported by measure of freehold) which is capable, in its original iiibiia- 

aprecediDg tionybf enduring lilt the vesting of thti remainder j-otherwiss 

freehold. i( ja ypj^ ^j initio: and one such previous ^tate of freehold 

(a) Foarne, 286, 

(b) Fearoe, 281, 284. Goodrighlv. C«rauJk, I Salk. 236; and Scaflenpood 
V. Edge.l Salk.'328; as stated, Peame,382. Dtnira v.^^d,as stated, 
Fearne, 284. ' ' -.■.,"■ 
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mast actually endure until that period; otherwise the re- 
Ibaiiider will subsequently fail. 

Iq elucidation of this (proposition, let us consider sepa- 
rately each of the rules embodied therein, . . . 

758 I. A contingent remainder of the measure of ^^^ rema^n- 
treehold niHst be origiDally preceded by a vested j^^ of tho 

interest' >of the measure of freehold'; otherwise it will be'if^ggu^ ^f 
. ™i<i a* '"'■"'* - freehold 

' - roust be ori^nally preceded by a vested freehold. 

759 A. freehold interest, whether vested or contin- A freeliold ■ 
geni, unpreceded by any other interest, or by any interest not 

other, tbaa a contingent or a chattel interest, cannot be eo preceded 
ternjed a freehold Iremainder, as regards the seisin, properly, caoaot be ■' 
or ownership, any more than the portion first severed er '^""'"'W' 
taken from any corpus, pan be termed a remainder or rem-, 
nant thereof. 

760 Thus, 1. Where a vested interest of the iiiea- [ 441 ] 
sure of freehold is limited after a term for years; I. A vested 

although the limitation is good, yet the interest so limited is rreehold in. 
not an interest in remainder, but a present interest, so far as tercet alter a 
regards the seisin, property, or ownership, subject only, as *^™* ^'^^ 
regards the possession, to a previous chattel interest, . (See § y^Brs, is not 
159, Jlle, 46— 7, 50, 58, 846-— 357.) a remamder, 

761 2. And where a contingent interest of the mea- 2. A contin. 
atire of freehold is limitei by deed at common Kpnt freehold 

law, to take effect as a remainder after a chattel interest; as la^rratlimi- 
'whiere lands are granted to^, forai years, with remainder '^ T]^' ^ 
to a person unborn ; the limitation k void:(c) because, of ^ ^ ""*=^" 
course, it is no raore a remainder, as regards the seisin,. than Uw"' 

a vested interest after a term for years, is a lemainder; and ^"^'j^' " 
the interest, being contingent, cannot take effect as a present ^^Bder and 

interest; so that itnecessarily fails. ^ ,ojj ' 

76S For, it is a rule, that the freehold shall never be g^ ,c ^g 

in abeyance ; and as the .contingent freehold re- . ^ ' 
mainder camiot take effect as apresent interest, the freehold 
must reside, as a present interest, in some other person than 
the contingent remainder man;, aodj whether It resides in 
the grantor or his heir at law, or in. the heir at - law of the 
devisor, oi la an ulterior vested remainder-man, as a present 
interest, the conlingen^ interest limited after the chattel, 
necessarily fails; because, if it were allowed to take effect 
on the happening of the event on which its vesting is Ais- 
petided, it could only take effect in defeasance or suspension 
of the present interest so residing as aforesaid in the other 
person, instead of taking effect after a term, unpreceded by^ 
and not affecting, any other freehold interest. It could D»t 
lake effect, therefore, in the way intended ; and the other 

(e) Burton's Compendiuni, jA. 93, , 
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mede of takiag effeei, in defieaflmoe or SMpMiBMi of AMMter 
See ^ 148-9, iulerest, was a mode wbich Was fi>mig« to the snplicily of 
149a. the ooannoii lav. 

-e.-A-eaiit«- ^- ^"■^ though a eonlmgent interest of fireriiotd 76Sa, 
cfDt freehold <hir>tioD limited aiier a chattel intemt loay be 
[ 449 1 good, if limited by vay of use or devias-; yet it ia sot good 
inlarett. lina- ** ^ remainder, hot a« a qmngtog iiUeraat. (See § 1A9, 
tedftflora 117—1274.) 
chattel iotemt, by wayofHM.or denee,wgocM)f but not wm t namaaieT. 

4. A fredwld 4. Again ; -where a freehold interest, Itmiled by 7S3 

interest lim- way of use or devise, is only pfeceded by a cod- 
iled by w»y tingeni ialerest of freehold duration, though it may be good, 
■ ""n"- * though it may be termed a remaiodBT in relation to such 
VIM alter a preceding contingent interest, and it has the capacity of be- 
^^!!u™*l **""''*8 * remainder, in eyery respect ; yet, » long aa it ia 
'^a^*'bJt' only preceded by aconlingent interest, it canaot be an 
netas a re- ^^^ '" **** ""**' '*'"* °^ '^^ ■'*'™ > ^ cannot be a rem 
maioder portion of the seisin, properly, or ownership, any moie .ucum 
if it were not preceded by any freehold interest at all. (See 
' §46—7,50,159,677.) 

6. A freehold 5. Where a freehold interest, at common law, is 763a 
. interest lim- only preceded by a contingent interest of the mea- 
iledaflcr a sure of freehold, it is Toid. For, aa already observed^ it is a 
cfmlingent mie that the freehold shall never be in abeyance; and as 
ioteresionly, (jjg Ulterior freehold interest was inlendedio be a future 
at common interest, the present freehold must reside in some person 
law, 18 not pjjjgj ijjj^jj jj^g person entitled to the 'nlterior freehold interest, 
a remainder, ^^^ ^^ course it must reside in some other individual thaa 
the person entitled to the preceding contingent interest ; and 
hjjnco it must reside in the granlor or his heir at law^ and 
eonsequeutly the ulterior freehold interest fafla, for (he same 
See y 702. reasons as those above assigtied for the iailure of a con- 
tingent' freehold interest limited by deed at cotmnoo law 
after a term, 
XL A oonlin- II. A contingent 'remainder is void ab initio, 764 

gent remain- not Only unless it is preceded by a vested freehold 
der muB^ intereet of some kind, but also unless it is preceded by' a 
continue freehold interest which mSy, by its origio,al Itmitatioit, on- 
to be preced- dure until the Testing of the remainder t and it will subso- 
*4 ^y * '^^ qnently become. vijid, unless one such freehold iotereat 

hfc nf ^'^ot^^l'y Endures unlil ihat'period. 
capable ot If there is any intervening undisposed of portion 765 

ih«""'i^ °^ seisin, property, or ownership, between the de- 
of the'r^* termination' of a prior interest, and the commencement, that 
r '443 1 *^' *^^ vesting in right, of a subsequent contingent interest, 
mainder ^"^^ subsequent interest cannot take effect as a remainder; 
because, when the period of the determination of the prior 
interest arrives, the subgequent contingeot interest ftils, for 



and is void. 
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the nuns rea:8on8 as those already given Toi' the ftilure of a Se4 ^ 762. 
conttng«Dt interest which is limited to take effect as a remain- 
der after a chattel, and is oppreceded, 1q it» original limita- 

tioi>)t>y aay freehold. , , 

76fia ' If the remainder is all alosg preceded b^BOch But not ne- 

a preceding' estate, it is sufficient, though the fint oesMnly by 
preceding estate may have become forfeited or determined ilwfirat [we- 
before the vesting of the remainder.(rf) ■ oedi^eetale. 

765b III. 'Itisnot necessary that there should be a iij^ jij^l g^. 

. preceding estate which is rested in possession' it cessary that 
is sufficient if there is sadi a preceding e^te of jreehold -the pKced- - 
duration as is Tested in interest, so that it would under the ing estate ' 
old law confer, at the time "when the remainder should veat^ ehoald be 
a present right of entry .(«)r - '^ ' vested in 

. ' poesessioa.— See § 70-$l. 

765c IV. '"Where the legal estate is deTised to and IV. A pre- 

-Vetted io trustees in trust, there is no need of aoy ceding estate 
preceding particular estate of freehold to support contingent ia not neces- 
^mitalfdns : for, the legal estate in the general trustees will wry. «herB 
be sufficient for that pnrp(jBO.[/> the legri _ 

' estate la in 

busteea. 
' . 3e6 § 789. ■- 



CHAPTER THE NINTH. [ 444 } 



SEXJTION THE FIRST. 

The Deatrttcfiiyn gf Cifniingent Remainder's crtatid out 

of a Legal Fee Simple in Freehold. Hereditaments. , 

. ' A contingent 

766 It will appear, f^om the foregoing chapter, that remainder is 

whepever the legal "estate is not id trustees, and destroyed by' 
there is, in the first instance, or there happens to be, event- the ddtermi- . ' 
ually, f)Ut one preceding estate of freehold duration; and natio(Lof the 
that estate is determined, so aa not even to exist as a right sole Eutwist- 

{d)Corhet v.Tiehbam^ 2 Salk. 670, and ZAnch r.'Cook, 2 Salk. 460, as ' 
stated, Feanie, 283. But see SirThomaa Palnter't Case, Moor, 61^, as stated, 
FearDe,383. .... 

M See Feante, 286 — 301 , and Bmler's Notes thereto. 

(/) Feanie, 308; and Chaf»Mn v. Bliuet, and Hopkins t. Hofldnt, Q%a. 
temp. Talb. 145, 44, as staled Fearne, 304 — 5. 

Voi.n..-45 - - 
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[444] UI.»:i.3 AN ORIOtNAL Vmw [fT«7— 773L 

JDg preoed' ni entry, before the event happens on vbioh a conttngMit 
ii^eitate, remainder is to vest; such remainder isnecenahly destroyed, 
berore mich 'And it will never afterwards arise, even though the par- 
remainder ticuiar Mtatfe be aubsequenliy re»tore6.(a) 
vaata. Now, (he preceding estate .may be determined, 767 

Thia deter- so as to cause the destruction of a contingent re- 
minatiM maisder limited thereon, whether at common law or other- 
may happen ^,55^ [xi_ various ways. Thus, 

m varwua j where the sole sabsimihg preceding estate 7«8 

Tit'' ' t^^PPd"^ expire, according to its original limiia- 

- !■ "J'.'^g"'"^ tion, before the contingency occurs, upon which the ro- 

expirauon. ^lainder is to take effect : as, where an estate is given to ,A. 

for life, remainder to the right heirs of /. S., and W. dies in 

the lifetime of J. &, and consequently before there can be 

See-^ 363. any heir of j: f. 

{445 1 '. ll> ^ Where the tenant of the preceding estate 769 

I. By dia- was disseised, and his right of entry (ol1ed.{&} 
seisin and III. Where the preceding legal estare is de- 770 

tolling of (he slroyed, and a new estate created, by the tenant of 
light of audi preceding estate, by the operation of a tortioilffassnr- 
«>tty., ance, as a 'feoffment, fine,(c] or ^recovery.fd) 

\\\. By the And, as regards the operation of the assurance, 771 

destructive it is the sEime whether the tenant of such preceding 
operation of estate is beneficially entitled, or Is only a trustee. 773 

a (eoflinent, Before the statute of uses, indeed, '* if feoffees in 
_finB,.or re- imst had aliened without consideration- or with notice, the 
oovery, fcy lands would have been subject to the old usee ; but that was 
'™ '^"""'"'because the feoffees themselves, before that statute, stood 
the preced- ggj^gj ^f ,he legal fee simple ; ,and of course their alienee 
w^^er^ 18 "^'"^ '"' fii'^i^' of '^^ same estate, orof an estate 
beneliciBlIv '^^'■"'®'* °"' °^ '^^^ ^"^ wnce the sldtute it is 773 

entitled, or •*"'^f*'^i fof no W the feoffees are seised of no 
^Q,_ greater estate than what is actually limited in use to them, 

the seisin being executed to the uses by the statute : from 
whence it follows, that when the feoffees do not take the 
use in fee, if they make a feoffment, their feoffees come in, 
. neither of, nor under, the estate of which they were seised, 
but of a new estate acquired by disseisin."(e) 

(a) Fear^e, 316, 949. An alteralioa merely ia the quality, and not in the 

Juaofity, of the particular eatate, will oot destroy a conlingent remalndec 
tarne, 838, aod cases there cited, 
(ft) See Feame, 288, note (e). 
<«) Anktr't Case, 1 Rep. 66; end Co. Litl. 390 b. (1) IV. & V. 4. 

(d) Dem A. Webb r. Pvelctf/, 6 D. ds £. S99, sUted ^ 570. Driver d. Ed- 
gar *. Edgar, Cowp. Rep. 379; and Fountain v, Gocxh; as staled and com- 
mented on, Fearoe, 426 — 128. . 

(e) Veuoi, 336. And Ckadlmgh't Case, 1 O. Rep. 130, as stated, Fttme, 
834. 
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in. 9. 1.3 OP fiXECtrrORY INTERESTS. [§774— 7T9. - [ 445 ] 

774 The student must te careful to observe, that it It i« tlte de- 
ia the destruction of the particnlar esteite by & lor- BtnictloD.not 
tkvas hssuranCB which deatroys contingent remain-^ t^Btmuler, 

775 .. -ders.and hot the mere transfer thereof by an inno- <^tl« par- 

cent assurao'Je. For, 'if a teiiant for life separately i'<iul>' »• 
bargains and sells,- or if lie leased and released, to a stranger ^^' *''''<*■ 
. in fee; these are innocent conveyances, which pass do more "y * _ 
than what lawfully may pass, and cannot eSeet the eatat* ^ *^^ i 
for'lifo hi any other way, than by transferring it to anoUwr **" -^S? . 

per8on.(/) ■ , '»=>««•«. , 

776 IV. I Where- the tenant for life does eomo act IV. By for- 
which amounts to a forfeiture ; such as the accept- feiture. 

ance of a fine cotne^eo. Sic, from a stranger, and there, is no 
right of entry in an/other person, ^except a sub^qaent vested 
remainder-man, and such remainder-man takes advantage 
of the forfeiture ; the intermediate contingent remainders 

are destroyed, (j-) - 

777 V. Where the particular estate merges. i n. tiie V. By mer- . 
inheritance in fee or in tail, either by the act of the ger. 

particular tenant, or by the descent of the inheritance onthe 
particular tenant subsequently to the taking effect of the 

particular estate; 
778, I. Thia meiger may be occasioned by the act of 1. By act of 

the particular tenant, in various Ways — r tenantforlife 

' {l)*If.the.tenani for life accepls^he reversion in fee before of in tail, 
the vesting of the contingent remainders. (A) 

(S) If the tenant for life ' surreQders,(t ) "basins and 
sells, or leased and relea3ed,{A'} to the immediate vested re- 
mainder-man in tail or in fee, or to the reversioner. ^ 

(3) ' If the tenant for life and the immediate remainder- 
man or reversioner join in a conveyance. (?) 

(4) "If a tenant for life, having Also the immediate vested 
recpainder or reversion,, bai^ios and sells, or leased and 

.-released, (m) ' ' 

779 3. ° The merger of the particular estate, and the 3, By da^ 

■\ destruction of contingent remainders thereby, may seent ortbe-- 
be oecasioned by the descent of the inheritance on the par- inberitaiwe 
ticular tenant subsequently to the taking effect of fhe par- [ 447 ] 
ticular estate. on the par- 

In this ca8e,thfl descent of the inheritance tnay be alUiwed ticular ten- 
its fuH operdlion of merger, without rendering the limitations ant subm- 
origlnal^ and totally abortive ; for, the particular estate c[uently to 

if.) Compere Fearoe, 822, with Butler's note (/), 833. 
Ig) See FeanM, SSS/and Uogd v. Brocicmg, 1 Vent. 188, as there stated. 
Ik) Purefoy v. Rogtrt^ 3 Saund. 880, aa stated, Fearne, 817. 
(t) Tkomptan v. Leaehi 3 Vent. 198, an staled, Feame, 818. 
(fc)Feame, 8^1, note (/). 
. (I) Fearoe, 831, nota (7), and 340, . .- 

(1(1} Fearnc, 321, note (/). 
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tbe tftkiitt having onc» takeo eSect before the denenb'of tfie ioherit- 
eSectofun uice happened, there- is no more' reAaon thatitahootd be 
pMtiodar ezeo^pt frQm the accideatal operation of merg^er in-^this ease, 
^»t«e. ■ than in any other case ^hore ihe inherttaoce becomes unit^ 

with the particular estate.(n) 
S-Batnotby 3. But, "wjiere a testator limMs a particular 780 

the-deecent efttate to the heir, with a contingent reiliaiDder over 
of the in- ■ -without Sny ulterior vested remainder carrying the fee, so 
henlancecn ^^^ ^^^g inheritance descends to the heir till the contingency 
I ^^™"*' happens, at the very tim^ when his particular estate first 
thi ^I^^t ^^^^ effect ; the inheritance is not executed in him perfectljr, 
afih tak' ^ ^ ^ mierge the particular estate, but only suA modo, so 
e&cLof t^^ *^ ''^ leave an opening for the interpositien of the restaioder, 
particular when the contingency happeua 

^itjui For, in this case, as the descent takes place at the very. 

. ' time vben ttjie-particular e^ate lakes effect, oatnely, at the 

death of the testator'; if merger were to take plaee, the par- 
, -, ticniar estate woiildarise, and be.destroyed, in one aod the ' 

- same instant, and would be destroyed by adesceot permitted 
' by the very same will by which it .was created.(o) 
4. Nor by 4. p And, in like manner, whersr'by the satoe 780a 

the uDKin of conveyance a particular estate is first liimted to K 
1 '"^"'""^i pcraon. with a contingent remainder over t© another, 'wit{i 
'"^T~^° such a revision or remainder to the first person, as would, 
ance u^er ""itsowHuaturej drown the particular estate first given him j 
tbe coaver- ^^ ''^ limitation is cdnstnied as executed iui va^ <mly, 
F- 448 "1 ''> order that the arrangement tjf the settlor may be carried 
anceby intoeffect,inst«adof being defeated in its birth.(/>) . 
wdich, and at tbe lime wben, botb were created. 

Trust estates The liability of contingent remainders to destruc- . . 781 
to preserve tjeu in these- ways, occasioned the introduction of 
contingent trUst eetates to. preserve ihein.(y) 

remainders. And 'it has been deoided, that if a fine deters '762 
Mere right mines the particular estate, }he right of entry in 
of eDb7 ia ihe tntstees to preserve contitigent remainders, supports 
tbe tmstoes ihem,- without an actual entry.(r) - 
la aufficienl. ' ^ ' ' ■ 

(n) SeeFeanw, 843— 34fi; and Kentt. J^arpooI.T. Jones, 76; and iTooicr' 
V. Hoolttr, Rep. temp. Hard. 13 ; as stated, FearUe, 3.4^. 
- (o) See Fearue's observations, 343—345 ; and Plwtktt v.Holiiia, 1 Lev. 11; 
Bootkby V. PernOR, 9 Mod. 147; and Areker't .Caae, 1 Rep. 68; as cited, 
-Fearoe, 341, 343. ' (P) Fearoe, 946. 

(gy Fearno, 320, Little else remained tq be done In regard to the subject of 
this chapter, than to express or an^ige the points in tbe conespe&diBg chapter 
in Feartie; in a soinewtwt more pecspicuoue manner. - And oa to the nature of 
trust estates to preserve contingent remainders, and the juriBdietion of a Covrt of 
Equity for the purpose of trausposiog and supplying them, and of puHsbiiig^the 
trustees for joining, or ordering them to join, in destroying tnatiagentreraainden; 
it ia'mily oecessary to refer to F«ime, 336^338, . ' , 

- (r> Ikivut V, Butk, M'Clel. & You. 88. 
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III. 9. il] OF EXECUTORY INTERESTS. .. [§781 { 448 ]: 



-SECTION -TH&SEeONBi 

.TTie Destruction qf Contingeut Semaindera created out 
of an Equitable Fee Sitmle Estati in Freehold Here- 
ditaments, or an EquitaSie Sfubordihate Fee Simple in ' ■ 
Copyholds. . - ■ ■ 

7S3 'Tbekx is no necesaty for the contioaapca e'f b Nonecesnty - 

pTeceding particular estate of freehold to preserve fcr the cm-' . 
contingent renuanders, where the legal estate id fee is vested lisiu^Bceofa 
in trustees : for, the legal estate of the tnistees, will be auffi- particular . 
cient to pTeaerre the contingent remainders, notwithstanding estate, where 
Iho regular expiration of the particnJar estate, befqre the *^ ^?f^ **" 
contingent remainder can vest.(j) tale is w 

In Boe i.Clemeli v. Srigga, the Lord, Chief Joatice oh- ^^''"^ 
serred, that where a contingent reEO^nder is created ant of Observations ' 
a common fee simple estate, it must have a previoiis estate ' [ 449 ] 
of freehold td suppdrt k< and th»4e8tnictioR of eTOtysocborLbrd K- 
previoHs estate hefore the remainder vests, destroys (he re- lenboieugh 
lUainder : but where the remainder is created out of what "s to Uiia 
iXiay be called a subordinate fee simple estate, as out of a poi^t. 
copyhold, where the ordinary fee simple is in the lord ; or ," - 
out of an equitable ^ sioifiiie, where the wdinary legal fee ■ . 
simple is in some other person ; the destruction of the pre- . 
vious estate will not affect the remainder, but it shill be ' . 
-supported by the ordinary "fee simple e8tate.(/} 

And where a (estator devised freehold and copyhold suN fl4herg\aM 
rendered to the use of his will, to trustees and the survivor v. Vitiemt, . 
and his heira, in trust-to paydebtsaud legacies, &c.: then, S-Ves. :204. 
on the macriage of B. N. H.,<o convey to ber aod to her 
dtildrenin. tail, as therein: mentioned, remainder to such. 
pereoQs, &c.,as he should, by any dead or inslrumetrt attest- - 
ed by two witnesses, appoiat. Th« next day, by deed poll ' 
attested by two vilneeses, and.reciting the will, be directed, 
his trustees, immediately aAer thcr death of B. Ifi. JS., and 
failure of her issue, to convey all his real estate to the chil- 
dren of his son iti tail, as therein mentioned ; then^ to thfS . , 
right heirs of tlie survivor of his trustees, his heirs and as- ' , . 
signs, for ever. No conveyance was made. B. N. H. and ■ ' ' • ' 
the son died without issue, leaving one trustee survivipg.- 
Lord Loughborbugti; C, and WdSbn, J. and Batter, J. held,- - * 
that the deed was to.be considered as a todicil sufficient (o 
pass the CQpyholds ; and that the last limitation was a con-- 
.tingent,.eqaitable remainder (o ihe.heit of the s'urviTing 

(«X See CKofman v. MUMmlt, Cas. temp. Talbot^ 145 j and Bo^taa t. Bap. 
tcins, lb., as statedi Feame, 304, as to fieehold. . 

</} Lord ^lenboro^li, C. J., ia.Xoe d. CInB«» y. Brigg't. }6 East, '419, in 
nccontanoe with Lord doyen's observatione in Boe v. Martin, 4 D. de E. 64, 
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i 44» 1 UI. e. UL] AN ORIGINAL. VIEW [§784—787. 

trustee, aDd was supported by the legal estate wbich the 
trustees took under the wfU. The Conrt, however, were 
agreed that ff the remauider had been of the legal estate, it 
would have been vpid ; Mr. Justice Butler observing, that 
. ' ' Lane v. Pannel showed that; (3 Ves. 233] and the Lord 
Chancellor remarking, that the only distinction between 
-[ 450 ] freehold and -copyhold was, that the estate of the lord will 
preserve contiugeot remalndors against a forleiiure. f/A. 
209.) - ' / ■ 

Ctihuipte - "AcM/tttTUtf/rtM/forlifecaonotibyfeoffiDeiitor 784 

fnuT for life other canveyance, destroy acoutingent reisaioder; 
c'anaot <]o- for, since ha has not the legal estate inhim, whaieverconvey- 
stroy a con* aoce he may make, passes only what he can lawfully graiK, 
tiDgent re- that is, his tmst estate forlife,.aDd there is a right 
■naiad^r; ^f eot|-y residing in the trustwsi(u] though, a "re- 785 

>pul etttM- coveiy by a tenant in tail of a trust estate, is allow- 
fue truH in ^^ jq j^j j[,g remainder, because he is master of the estate, 
'*" '"'7- and may oall in the legal estate whepeTer he plsases.(x) 



SECTION THE THIRD. 

The bealruclipn qf Contingeni Rtmaindera created out of 
a Legal Fee Simple in Copyholds. 

I. Where the I, 1 1t would seem, that in (he case of copyholds, 786 
preceding where the preceding estate expires, by original lim- 
estateMpirea itaiiori,or Would have expired, by original limitation, be- 
by original fore the vesting of a contingent remainder; snch remainders 
'kl!''**"'^' *" de8troyed;{y) because, although the ordinary freehold 

■J™ ^"Jfl"' ^ '" ^^^ '*"■<'' *"<! *hat is- capable, in itself, of supporting a 

t "^-J <^n'iDgent remainder, yet, if such estate were construed to 

" '^y ' ' support the remainders, they would be enabled to lake ef- 

. feci in a different way irom that provided by their original 

limitation; whereas, the settlor or devisor rqay possibly 

■ have intended that they should fail, if they could not Uke 

effect in the way contemplated by the timitatioD. 

II. Biit n. But where the preceding estate is detenuined 787 
where the by the act of the tenant, as * hy surrender to 4he 



• (») Feame, 821. . ' 

(x) Pearoe, 321 j and Doed. Cadogan v^Evart,! Ad. & El. 636; stated 6 
fi68, , . - . 

(y) See-Feame,-820. -And ^ HaUrgKam v," fincen*. 3 Vea. ^33, -stated ^ 
783. - - 
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III. 9, iv.] OP EXECDTORY INTEIiESTS. [§788, 7a9a. [ *61 J 

lortl(z) or "to -another persoii,(a) or >>a£ceptance of the preceding 
reTerBon,(6] or • fOrfi3iture,(i:) and would not have expired, estate is do- 
by original limitation, before the resting-of the contingent'lerminedby 
Temainder, such remainder is supported by the ordinary "c^ of the 
freehold in the lord : b^ause, the settlor or devisor cannot tenaat, the 
be supposed to have contemplated their destruction by the 'enMiader w- 
Ofit of the tenant of the preceding estate, or, at all events, '^' "^ 
oni^t have intended that they ^ould be supported and take^'°3'^' 

effect notwithstanding any such act. ' 
786 III. * If, hovever,.the &eeliold of iipieritance in III. Semaio- 

- the lord of a manor, becomes united with, a par- der d^Aroy- 
ticular estate of copyhold,,by a deed-of enfranchisement, edbyeofnu*. 
the coatingent remaindeis ezpeclant upon susbparticular chisement. 
estate^ are thereby destroyed, (ti) . 



SECTION THE FOURTH. 

TAe Destruction qf Contingent Remainders created out 
qf Estates pur atiter vie. ' ' . 

788a " WfiERK Cslatea par outer vie are; limited (o 

one in tail^ [or rather, for 9n estate in the Datura . 
of an estate tail,}- he may, by aj>y conveyance .proper' for 
passing estates of freehold, bar his own issue and all re- . 
mainders over, and make a complete disposition of the 
whole estQte."(e) " For though the original lease be only 
for three lives, yet it being the interest of both landlord and 
tenant that the leases should be renewed, and it being the [ 452 ] . 
doctrine of the Court of Chancery, that all such new leases 
are subject to the old trusts, the jestate might by this ' 
means continue for ever,. without Uie possibility of being 
barred."</) ' 

" But an estate pvr auter vie may be limited, to one for 
life, so as to confine his interest and power of disposition to 
his own life estate only."(^) 

(x) Pttwseg T. LowdaU, S Roll. Abr. 794, pi. 0, aa stated, Feame,^ SLO. 

(a) Latte v. Panael, 1 RoU. Rep. 238; 317, 438, &s cited, Feame, Sl». 

lb) MUdmay v. Bvagtrford^ 2 Vem. 243, as staled, Feanie, S20. 

(e) Feariie,829: See alao HaberghamY.VirKent.zyea. 206; stated^TSS.. 

Id) Roe d. CUmeU t. Briggi, 18 East, 406. 
- (e) Feanie, 499. See also, R. 496; and Moggjf. Mogg, I Meriv.SM, 
stated % 706. Duke of Graflon v. Rattmer, 1 P. W. 266, in the note j Baker 
V. Baytey, 2 Vera. 325 ; Ifortm v. Freeker, 1 Atk. 624 ; and Saltem v. Sat- 
tern, 2 Atk. 376 ; as stated, Fearne, 497 — 199. 

(/) RepOFler'B observations on Duke tf Graftm v. Hatmer, 8 P. W. 226, 
in^nobB, as cited, Fearne, 497. 

is) Fearne, 499. ' . 
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SECTION THE FIFTH. 

Tix DeMtruction qf Eseteutory Tntentts ttor Hmittd by 
toay qf Semdihder. 

By wsanxy. Tasfla ^ executory interwte) if engrafted on aa 789 

estate (ail, might be destroyed by the tenant in tail, 
'' by means of a common recovejy.(A) 
Not by men But 'soch interests cannot be prerented or 790 

alteratioa in destroyed by any sheralion whatsoerer in the ' 
estde. estate oat of wtiich oi after whtdi they are limited.'(i) 

(Jl)'FeKnie,424; and Pw e>. JETajnmird, 2 Salk. S?e, ns. there staled. 
- \i) Feame. 418, 431; aod Let t. Lk, Moor, 348, u stated, Pearoe, 433. 



.vCoogIc 



I N D E X . 



ABEYANCE. - - . 

The le^l ovDnship or freehold aod inheritaoce camiot be iu abey- 
ance . - . - ■ • • . '. '^ 59 
Consequences of this .' ~. ... - . S'60 — 6S 
ABSOLUTE INTEREST, ' \ 

ZhiflnUion of a a^eaaiblemtetest . . ., §97 

AN absolute or ind^eaaibk ia^rest , - § 9S 

; THE absolute interest . • '§ ^QO 

a 7imi/«// interest , . . §101 

Dminctioti betveen the absolute interest, and an absolute in- 
terest ... , . . . S 102—3 
~ Constrning an interest to be afiaelute rather than defeaaibk. . 

The Rule suggested . . .. .4 223, 

^«ajotM thereof ; viz. - .- - 

Qdiousness of conditions *. ... • . . §224 
Leaning in favour of vesting - . ' ; . § 225 

Leaning in favour of free enjoyment and alienaljoD of pro- 
perty . ■. . . ■ ■ . -. .. ,■ § 826 
tSppUcationoiX'a.e Rule, .■.,'■ 
StB Lboact, § 227— S34.-^B,§ 335-^40.--PoBTlOHS, § 241-4. 
ACCUMULATION, 

- B^/bre the statute .■.;'. . , §'738a 

Origin of the statute ... ; ,, § 738b 

. i{e«MWto»« of the statute. . 

Enactmftila thereof . . . § 738» 

The statute 'applies even to accDmulations io favour of persons 

^.^.. '.y.i'tdkiag.vest^diniertsis- ■■.-.■■ . . ■ § 738d 

It aj^lies even where, accumulatioa is not directed § 738e 

' Accutn^Iations are void only as to the eventtial excess § 738f 

Accumulation void after 31 years from testator's death, 

thoiiigh it has not lasted that tHue § 738g 

Whether accumulation may be made durit^ .tbe-miTiorf/y tj/* 

a person not in esse at grantor's or testator's death § .738h 

■£2vepft'onJ in the saving clause of the statute, 

,, ff&n/j of ihe act ., ..",. -. . ' . § 738i 

Meaning of the word interest ia the second exception § 738J 

.An annuity is n^t aa interest witbin^the eecond exception 

§ 73ek 
- - ■ Vol, II.— 46 ■-,.--, . , ■ ■ 

. ■ - ■ - ,-r,-,:cdbvC-300t^lc 



454 INDEX- 

ACCUMULATION— epnhntteA 

~ Destination of the income reletsed ftom accamalftUoh. 

fVordtoltbeaet . . . • § '*** 

Effect thereof .■ .' § 741b 

Where the traat for.aocumolation ta engrMiiedcAaTeMed id- 

teresi, ant] the income goes to the persen havUtg »ueh vetted 

interest ' . . . § 741c 

Where it goes to the residitart/ devisee or legatee ' . § 741d 

Where it goea to- the heir or next qfkin , ■ . , § 741e 

■ADVANCES, 

Vesting indicated br pover.to make adVancea . ■ § 340 
AFTER, 

Denoting a condition precedent . - • § ^^ — ^ 

Referring only to the possesBion or enjoyment § 346 

AGE. See Vistio— Oa 
ALIENATION in general. 

Favoured by the law . . . § 826, 481 

AIAEUAT\ON of Executory Intereati, . 

By assignment in equity . ' .. . . • . § 749 — 750 

By release . . " . . " . ^ 751 

- By devise before Stat 1 Vict, c 60 . . S 758 

under stat. 1 Vict, c «0, s. 3 . . ■ . § 753 

By estoppel iind conveyance , . . • § '54 — 6 

ALTERNATIVE LIMITATIONS, 

■ Dfifined .. . , . ' '. § 128 

Different n(im«« given (o them . 1 189 

JtegUisilea to . . ■ . '- ■ §130 

Omission of the condition on which the jmor Itmitation iB.lo take 
effect . . ._ . • , _ § 131 

Two ktjida, as regards their form . . , .- . ■ § 1^ 

Definition of an alternative limitation 

of the proper or explicit form ,. . . § 1 33 

• of the tm;}rop«r or«/^7)/tea/form . . -I*** 

Contingency sometinaes implied by the word **or^* § 1 35, 8S3 

•. , intheconiftr/ . - § 136 

,Sny num£n>- of them may be limited in snccassion' . § I36ei 

■ Distinguished from remainders %fiam«\\y . . f^*^^ 

cowft'/tona/ limitations generally . §157 

Words apparently amounting to a mere af/«fto/tmlimilatioh, but 

in reality constjtnting a remainders and viee verad. 

A gerieral rule suggested \ .' § 638 — 645 

More specific rules. 
. . Devise to a person, and hn jssiie, or his sons, daughters, 
' " ■" or fchiidren, whh a limitation over on his death without 

issue, ^c. .'.... .' , § 646 

Where the ancestor or his issue take an estate tail, or 
the issue take a life estate in remainder, and such 
estate is vested and absolutely limited, ' § 647 
Where snch estate is contingent, or hypotheticaHy limi- 
ted . . . . . § 648 
Whete snch estate is in fee . _ . | ft49 
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ALTERNATIVE LIMfTATIONS—cenVmuerf. 

Maytajcs eSect notwiliiBtaaAiag non-fttlfilment qf the eondiiSon 
■ " § 6p4— 5 

See Deatb. - 

CoirstTlojiAL LiiHTAnoHS ^. • § 650—5 

LiMiTATiOHS . . § 668— 672a,fi78-.-fi82,685— 6 

Rehotsnsss ,. ." .... . '§727 

. ^svi. 
AND. SteO*. 
ANNUITY, ■ 

Is not ail interest ifithin the seeond exfceptioii in the statute of a<N 
' cumulations . , ' . . & 738k 

APPOiNTJtfENT, . . 

DtifiniiionqfapQwef of a.ppoiittmBnt, , . ' § 7S 

Mffeei q/" dpowtr of appointment, ^ . ^ 

over reo/ estate ■- , , . § 369a 

overpemwjo/^esUte , . ~r '. . § 370 — 4 

Limitations in default of, 

dejined ' . • , . ■ ' , § 115 

distinguished from, certain cases of v»id canditional limita- 

lioqa; - . _ . ' ■ . ~ . § 667 

See RXM.OTENBBS , . . . ' § 7SS — 735 

AS SOON AS, , - , . 

Denoting a condition precedent ' . . § S8.5 — 6 

Not denoting a-xondition precedent, but referring only to the pos- 
seaaion oj enjoyment- . " . •. , " § 346 

ASPECT, 

Contingency with a double- aapwC - .- . ,. ' §129 

See AxTSRNAnvK LimTATioirs. , • 

ASSFONMENT. <Ste Aliswatiow, ■ ' 

AT, 

Denoting a condition precedent . . - § 285 — 6 

AUGMENTATIVE LIMITATIONS, 

Definition ". . : - . § 137 

Illustrations ' . .- . § 138 — 146 

Distitiguished from Conditional Lioritations § 158 . 

Remaindeis - . . § 163 

iSw LiTSRT of Seisin. _ ' 

BARGAIN AND SALE, " 

When a contingent remainder is destroyed by' it . . § 778 
BEQUESTS, See Leqact— Pbbsoital Estate—Yxstib. 
CESSER, , , 

Clauses of cesser and acceleration defined . . , § 2S 

&e CoHiUTiOM. . • " -: 

LuflTATION. 

■ CoBDITIONAI. Luf ITATIpKS. 
AvOMIKtATlTB LIMITATIONS. ^ ' ! ' 

DlHintBKT LlKITATIONS. 
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456 INDEX. 

CESTUI QUE TRUST, 

for life canqot deslroy a coDtiog^nt remainder . . | 784 

but cestui que trust in iaii may . . ' S "^^^ 

CHARACTER, . 

. &«Ve«tbi> . - §810— 814, 4c 

Rbmotbniss ' . . §721 

CtfARGES ON REAL ESTATE, 

' D^nitiott ^ . . . § 73 

Bequests thereof lo A., if, or in ease, ot provided, Sol, do not vest 
itomediatelv . . ' - . - • ' § '9^ 

Do Dot vest immediately, when there, is a''teferet)oe to tijttture 
age, time, or event, ihaa^ such age, &c.,i8 ditannaxdfrom the 
gift itself . . . §381—7 

Gift o{ Jntermediale income will not vest chugas on ml es- 
tate . , , ^ 336 — 9 
Vest before day of payment, j/" directed . § 339 ' 
CHATTELS, 

Freeholds limited after chattd interests, § 119 — 184a, 845—257 
See pEKsonAi. Estate, - . 

■ - - - Quasi RKiuarasa. -' -7— - - ■■.- 

Ybsted . . . . _ § 845—257 

CHILD, 

A word of limitation - - . , ' ■ ' § ^7 

CHILDREN. See LiBAcTr-Poanotn— j-Rsmotbrbss. 
CIVIL LAW, 

Doctrine of the .. § 287— 9,894r-rS, 312— 3IB,330 

CLASS, bequests to a. See LsoAcr — RsMeTBHSsa. 
COLLATERAL Limitations. See LixiTATioir& . 
COMMON LAW, 

Freehold could not be limited, at common law, to commence in 
/«/uro, except by way of remainder ■ ■ ,. - .. SSO" 

CONDITION, 

Division ,. ' " ", ■ 

. in tfie jsidest senSe of the term . . , ", § 2, 3 

. .of conditi6ns7)rt^er/y so called -. . . § 4 

of genera/ conditions. .. .. .... . - .. § 11 

of conditions »uJ»«ywe«< . - ., ... | 15 

of'mta:«/conditions ' ' . §20 

- Properly sd called .'■-.'. §4 

Express .'.'.' . , § 5 

Implied . .'. '. ■ . , . . §6 

Direct . . . . . 1 7 

Inkinect . , '.",-. . . §s 

General , .' " _: .. . . . § 9, H 

Special ■. ' . . , .' . '.'-.. § 10 

Svdieduent: 

Definition . . . " , ; -. § 13 

Two forms of . . , . . § 15 

Definition of a condition siibsequeilt of the timeiae or im- 

plied form _ . . - § 16 

t.izedbfGoOgle 
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CONDITION— CO Wm««d. -. 

Definifioti of a coBdition sabsequent'ol-the untonoiat or ex-. 
pliciifona . ■. .....: .,'§17 

Illustrated > . . ;.. §18,19 

Precedent. 

DefirUlion ■.,-.- . . . § 1.3 

' Same contingency may be botTk a tpeeial limitation and o 

eondition precedent . - ' -, , § 43 ■ 

Wbem & coDdition precedent annexed to a preceding interest 

' extends also- to a subsequent ifiterat . § 3S2a 

Where a conditton whicli utider.ordinary circa mstanbes would 

clearly ba held to be a coodition precedent, is construed a 

condition subsequent i . ■ ■ . . § 140 

Where construed according to the .letter, not the spirit § S20 

, Mixed. ' ' • : 

Definition of , ' . . . § 14 

Twotinrfjof . ■ '^ . . -§2(i." 

DefinitieD'of a miked coodition of the.rfu/ru^ft've and 
creative \axiA ." . . - . . . §30 

Sometimes termed coaditions precedent, and sonutin^' con- 
ditions subsequent . . . . §'S0 

Distinguished irom certain others . ■ . . \ § 81 

. Where a prior interest ritoold be determinable, and the sub- 

- ' sequent interest be limited to arise, on the firiBlment of a 

' inized condition > . ' .' ^. §2!r9, 280 

In deed . ... . . § 5 

Infaw . -.. . . . - . - ■ §6, 26 

** On Condition." 

One of the three tecbnicqtl ezpredstons inuoducing a 

condition subsequent : §16,18 

Introducing a special or collateral limitation of the 

irregular fcind . ... § 39 

Odiousnessof . , ..--:.-_ §225. 

Effect fft'ttie non-Juifilment of conditions precedent and mixed 
where the-condition is a ^iwc/ condition, a nd t h e.lia flit it i lion is 
not a mere alternative . ' 

-. — as regards the interest to be created ' , . ' _ § 588 
— ^ and ad regards the inte'rest to be debated ' '§689 
.-^ where- the event happens under other .dreumstancee 
(ban those speci&e^ . ' . ■ § 690" 

' — wherethe limitation ov,er is on the not leaving issue 
generally, and not merely on the not leaving issue who 
cKn take under the prior limitation . . § S91 

where the existence, at a particolar time, of the ot^ecta of a 
conditional limilation, is regarded as indirectly forming a 
' part qfthfi condition on wiueh such conditional limitation - 
' . 18 to take effect . . - § ff92— 3 

where IbeiioiilatioQ is a mere allemadoeHmitation, § 694 — 5 
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CONDITION— <*fl/inberf. 

InvaUdity of coaditioas, 

What ienditiotts ate void . r • % ^^^ 

Moially wrong or civiltv unlawful; 
Refwgnant to a mle of law. 
CoDtrariairt in thenuelvM. 
Uncertain or ambtguous.- 

Restraining from suffering a recoverf or levying a fine 
within the stat 4 H. ViJ. and Sa H. VIII. 



. Too reinotslf possible. 

What is too remote a poasibiiity § 697 — 8 

Effect qfths Invalidity of- 
Conditions - 

precedent ; . . . , § 69a 

subsequent ... § 700 

mixed . . . . § 700a 

special or collateral limitations . . §701 

JiEe'HTPOTHXTICAL LzjIITATIONS.. 

CeifBrnoKAL Limitatiohs. 

SpElRaiHO IlTTEKESTaj 
AUSMINTATIVE LiIMITATIOIfS. ~ 

DiMiiTirxNT Limitations. 
A&TBHKATirX LimrATioiTS. 
CaHTiir4tSRT R^KAtirsvas. 

RxTBRSIOir. 
VSSTBB. 

PoaTiona. 
CONDITIONAL LIMITATIONS, 

.- Generic sense of the term . .'. , . §148 

Use of the term in this sense is not incorrect, but yet is pro- 

duetive o/itiiteAi^ ■ , ' . • .* § 148 

&>tc^c aenae qf iAe term . .' , . - f ^^^ 

Of ail irregular form ^ ' . ■ .\ , •§ 884 

Must bti realli/ limited in d^fkimiftee of a prior interest § 149* 

Cmi only be by way of aae or devite . . • § 149ft 

Term shifting and tpringiv^ uses, and executory demaes § 150 

Season of the term " conditional limitation," . §151 

Not ezpMient to extend the terra •* spritiging intereattf" to mler- 

ests under conditional limitations . . §.152 

Conditional \imiX&\ioaa in general distiT^viahed 

— from conditions subsequent ' . . § 153 
. — from clauses of cesser and aoceleratioii . §153 

— from special or collateral linutatioiu in one respect § 153 

— from special Dr collateral limitations, in another re- 

rt " . . . - § 154 

n remainders and limitations of springing interests 

- § 155—6 

- — from alternative limitations - . §157 

— and from augmentative and diminueot limitatidns 1 158 

■ - ■ ■ ■ -- '.", C^ooolc 
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GONDITIOJSAL LIMITATieNS— ron/inwedl . 

Certain cates of conditional HiDitHtiona diatinguiahed 

— £rera certain cases of vested remaindeTS, and tt(e fir>t, 
aeqond, and third sorts of nntingeni remaindefa, and Itw 
■evAith kind of springing interests; and vict versd. 

Where a tubsequeut interest depends oa the determina- 
Aion of the prior interest 

— by ioTce of ti regular, or irreguiar,tpeeial or atl- 
lalerai limitation, and such nibsequem interest is 

.a reniainder, or a limitation of a springing inter- . 
. est of ihoscTenlhltind . 6 S63— fl 

— by force of a mixed condition, and sudi subse- 
-. - - quent interest isnot a remainder; nor is it good at 

the common law in any other way; but itmaybe 
good, if by way of use or devise, as an interest 
-under'a cont/i/tona/Jimitatioa . £270—3 ' 

Where a subsequent interest depends on a condibon- pre- 
•eedeni unconnected' with the determination of the 
prior irtterest, and is a contingent remainder, Capable 
of afterwards becoming eonyerted into a vested ' re- 
mainder , . ■ . "" . ■ r §374 — 5 

— from certain cases of mere altet^native limitatiom; and 
■ vice versd. 

„ Introductory observatisns . . ' § 650 

Where the prior interest in fee is not vested and abso- 
( lutely Umited, and 'the subsequent limitaiion is an 
alternative .^ ■ , . - , . § 651 — 4 

. . WtMre the prior interest is vested and ahtolately limited, 
and the subsequent limitation is a conditional limita- 
tion - . , : , . . . ■ . § 655 

— from limitations in d^auU q^ appointtnent % 667 
Effect of the fwn-eiwVence of the objects, of ■ ,■ §692 
See Condition — Dbatb — Implicatiok — Limitations. 

CONTINGENCY,, 

With a double aspect ., ., . §129 

Gifb with a doable coutingeiKy, or two alterDative contingen- 
cies ^ . ■ . - ■ . § 189 
See Condition — Altsinativb LiHrxATioNS. 
CONTINGENT INTERESTS, generaJly, 

. Definition of an interest which is contingent on~ aceoant qf the 
- person ■ . ■ ... . , § 94 

<$'ii« ExEctrroar iNTBazsTs. 
CONTINGENT REMAINDERS, 

Three modes of dining yealsA and contingent remaindeis § 170 
Vested and. contingent, remainders <i^n«f/. 

— vjithout reference, to the right of possession or enjoyment, 
■ ,■ ■ orlhe possession or enjoyment itself . §171 — a ' 

. — leith reference to the right of possession or enjoyment 

§ 173—4 
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460 . INDEX. 

CONTINGENT REMAINDERS— cen/inwi - ._: . . 

— with r^erencfl to the poaiation or enjoyment ittelf 

§ 175— *; aBd««§8Sa 
' . Otttinetiona'bet-vreea vested and contingent remaioden. 

Distinctioa as regarda the mod$ ef ihm- ere&tierif foimtnga 

true criterion. . . - ' . ' . §177,258 

' 'Consequential distioetions . pertaining to tbeir nature and 

guaiitie* " . § 17*— 9 

It is not thd indefeasibleness of Ibe right of possession 

' or enjoyment, nor the absolute certainty of the posess> 

sion or enjoyment itself, which distinguishes a Tested 

reniainder . . . . § I^ 

But still a rested remaiiideris only uncertain on account of 

the relative nnoertainty of itff own duration, § 181 — 2 

A remainder may be limited oo a contingency, Had yet be 

vested ■ . . § .183. 

The several kinds of contingent remainders defined § 184 — 7 

. Remarks on a devise to two, and the survivor, and the heirs of 

such survivor ■ ... .. . §'187a 

Ali the kinds of contingent' remainders strictly depend on a eoatin- 
gency,. irrespective of their own duration- - § 188; — 190 

They may be alt cofnitnet/ in the same Itmitalion' § 191 

Remainders after estates tail . , .~ § 19S — 4 

tiny become a vested TBro&iiidBt . , . . §195 

Exceptions from \he first eldss. 

.First exception, foimed by the usual Umttation to trustees for 

. preterving contingent remainders. Part II. Chap- 5. 

5l!eon</ exception. Part II. Chap. 6. - -. 

Where a remainder limited on a mntingeot determination 

of the precedit^ estate, may take effect, oh the certain 

expiration thereof . . ■ . . § SS9 

. As in the case of a devise to testator*^ fB\fis for life, 

if she' shall sO lolt^ contlmie his widow; and in 

> ^ case she marry, to ^. In fee ' . ; ..' '' § X6Q 

Where a remainder can only take effect on a- evniingent 

- determination viS the preceding estate - -:■.'-■ ■§ ^^1- 

Exceptions iTomihQ fo^rth class. 

' First exception, in the case of an ultimate limitation -fe -the 
. right heirto/ the grantor. -fart.lT.fhap. 11: - - - - - 
,aKon<i«5fception,created by tbeiJirfe in SkeUty^a C«K,-where 
real property is limited to a person, with remainder to his 
heirs. getier at or ipecial. Part II. Chap. li. 

iSec RuLS iiT Shbllxt's Case. - .' . - 

Third exception, where real estate is devised U> a person and 
■to his issue; and the word issile is construed to be a word 
<rf- limitation, by anaic^ to the Bultrin Shelley's case,&ad 
under ibe cy pres doctrine. Paj't II. Chap. 13. - 
■ -See Issue. 
iFowM excepti6n, under ■tiie' cy pres doctrine, where real 
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- INDEX. ■ , ■ , ■ ^.V*«, 

CONTINGENT REMAINDERS-7<«»/witt«t ' 

estate ia -dsVised to the. children of. an tmj«im p»»oni. 
■ Part II. Chap. 14. - .■-■..- ,■■ -, 

\F\fih exception, 'Wider 'Ax^.eyprei doctrine, in die ease. 0f an' 
intflnded perpetual- axteeatioa of iift ettitttt. Part II.. 
' . Chap. ifi. ■ r 

Sw/A. azceptioB, und^r th« ey prts doctrine, vben th» tr^td 
' ^ lOTi, davghier, or ehilfl, vx a devise of mi' estate in re^ 
Aainder; is coostHied to be -a Irani- of linftalian.- Fart tl. ' 
Chapi 16. - --I,;'; . * 

Disfinguu/ud frdm odier.limitatiras nfrf~<n^t0ay of remainder, - . 
See RsuAvsmmu — ^Vksibd Ihtxrsbts . '^ ,§ S45-467> S81, &a 

A1.TEKKA.TITS LIMITATIONS . 4^38— 949 

Sraiirsiita Ihtshbsts.' 

" AireMBHTATITB ' XiUnTATIOHS. 

DmiMtrfeXT Li>i3>ATi9iits. ■ ^-^ ■ 

' HtPOTHBTIOAI. IitHITAflOlTS. - ' ' 

- CowrnoaAL LixiTAn'om - . ' 

' RsvxHsion^ . 

Hh»- -U . - , ■ .,: -- — . - — -■- 

Emtaik ,. . . ■ . ■. 

■&e al»0 AuxNATioir. h , 

DssTsvc'tior. 

- SCPWIT. . - . . ■ ■ ■ ■■ 

■ Tm FOB ^xstihs. ' 

. TuasHiutoir. . ■ . 
COPYHOIiD. Sm i)«9TBDCTioM. :■-•',--' ■; 

CY PRES. >%£ CoirriiraxNT BsMAiinisu. ' . 

DEATH, 

Period to vhich death, whflii men/toncff a» i^iVtMre a eo»lrn^«nt 

■ even/, is to be referred; ■;■'■" - ;. 

•>, Where perBonal eatate is limited over **ih eaat^* or ^in tKe 

evtnt of" death, andtbe death-is held te be a death 

— in the teatalor's-lifeUme . . § 656 — i 

-' — in & prior tier's li&titoe -. § tm 

'■ — at some other period ,. ■ § 6fi9-:-660 

. -' ~ Where th6 gift over id introdoced by other vtords of contin- 

- gesey . .; . > . . ,5 881 

Where tfie gift over is nof M'mpfe tn fAe even/ ({/'(fea/A 

'.,-■- , §«««— 3 , 

Same ooDatmctton 'seems aptdicttble to real eatate aa to pei- 

soDal . ' , ■ ' . 1 684 

Exception - / ■ . ' . - § 865- 

Decision agunst the wplictitioD Mi this cotstrnction to 

real estate.' Butpernaps that decinon is qaestiaoal^Ie 

. - §;flfl6 

DEFEASANCE, . 

Defined. . ■ L ; . - . . §23. 

DEFEASIBLE ialerest defined .-- : -. . / ,|.97 



4«i . INBEX. 

IffiSCENT. 'SuTnxiatu»aKaf. , ~ 

DESCBIPTION. SnVmaTWD. 

DESTRUCTJON of contingent rtmainden fxmltA out of a- 
'Z«;a/£ee.«iR]p]e'in JV«AoUh<)rediiameDts. 
' A contingent remainder ib destroyed hj the dettrmination of the 
sole tubaiaUng preceding estate before sucll retDfthider vests 

. § 766 

But not by aoalteratioa tn tAe ^fualitj/ - , - . § 766, note (a). 

A remaitiderttwy /atV at to one part oolyl . - § 70Sa 

A remainder may Jail at to wmeprraojis only § 703b 

The preceding estate roAj ■deter7mne,BO as to cause lbs destniclion 

of a coDtiugent remainder, in various Ways . § 767 

By regular expiration ■ .. . - § 768 

By disseisin and tolling of the right of antry " . § 769 

By the destructive operation of a^o,^'fh«n<,j!ne, or recovery, 

by the tenaot of the preceding estate -- § 770 

; , Whether be is beoefictally eotitled or .not ' ■ § 771 — 3 

' It is the destruction, not the transfer of the particular 

estate, which destroys a contingent remabider § 774 — 5 

'^y forfeiture - . . § 776 

. . By merger > . . ■ . , . ■ . - § 777 

By oc/o/Me/enaTi^ for Ufeor.inlaii . '§776 

— by acceptance of the reyorsiqu. 

— 'by surrendeij bargain and salis, or teasa and re- 
lease to the remainder-maB or reveraiomr. 
* . "-<- by b^tgain and sale, or lease jud release, where 

the tenant for life has also the imtnedbte romun- 
ijer or reversion. 

— by joining (he remainder-man or reversioner in a 
- . conveyance. , - , 

. ' . - . By descent of the -inheritance oa ttre particular tenant, 
' ' sobseqaently to (he taking' effect of the partiouUu- estate 

, , § 779 
I . But not by tfae-descent of the inheritance on. the particu- 
lar tenant at the tadment of tb6 taking effect of the 
particular estate . . ^ . § 7S0 

Nor by the union of tha [latticalar estate and the inheri- 
tance under a conveyance . § 78da 
EguilabU fee simple in Freehold or Copyhold hereditaments. 
No ueoeMity for thfi eontinuance of a particular eslattf where 
thS legal estate is in trnstees - ^ . . § 783 
Observations of Lord fiil/CTiAoroifg'A .■ ■ . 1 783 
Cestui que trust for life cannot destroy a contingent remainder 
- §784 
l&ax testui que trust in tail mvf ■: §785 
~ . lagal fee simple in Copyhohh, 

Where the preceding estate expires by original limitation, the 

reniainder ie destroyed , ' . - . - .,,. ' ^766 

Where the preceding estate is determi iVed bj act ■ qf the- tenant, 

the remainder b not destroyed , '. ". - - § 787 
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DESTRUCTION qf other necutery interests, 

Riunaioder deatroyed by enfranchisemtnt ,< • § 7^ 

Estates ^ur au/«r vi> . § 788a. 

Tnist estates to preserve cootmgent remainders ■ ' . § 781 

Mere right of-etUrjf in the trustees is sufficifiBt ., § 78S 

By lecovery " , . . § 789 

Not by mere alteration in estate § 790 

DETERMINABLE quality, Vhat is meant by a %H 
DEVISE, 

2)(mrum into immediate and executory .' $111 
Executory deviaa, 

GF«nme sense of ihe term- | tlla 

Aiecifie and usual aeaae ... § Ula 
Tbe general tenn ''executory deriseV ia cDmrnonly used in- 
stead qf specific (emu . . - . • . • § lllb 
This -has '^neially arisen from tbe imperfect state of tbe^ 

science, and baa been very prejodiciu . § IHc 
See AKCBNATipir. ■ ■ 
DIGNITIES, 

Not previously subsistiog, might be limited tn /utnro, even at 

oommonlavr . - .. & 111 a,DOle(e) 
DIMINUENT LIMITATIONS, 

Defibed - . ... - .. • § l"*? 

Distinguished from QondilioD^llimitfttioBs . 1 158 

remainders ' ~ . § 164 
DIRECTORY TRUST. «lw Emcb««s-T«ww; 
DIVISION, , 

Necessity for division of estates info classes ^ §89 

DURING,deDOtittg a special or coHatenllimitaliOD . ~ §35,41 

ENLARGEMENT ofestatflfl on condition . § 1S7' 

ENTAIL, 

Whether raised by implication from a limitation ever of real ' 
estate 
— onan indefinite failure of issue oj-a prior tafeer 

— where there is no express devi^ (o his issue, andyet 
beis held to take an eatate tail . ^564 

The ;princip/e of this construction § 564a 

Turo co-existing, yet inconsistent .interns; uainely, 
the primary or papantsurU 'vtOatAf aod-tbe se- 
condary or minor intent, which is sacrificed to 
the former . ' . . ; § S64b 

How the primary or paramount intent is manifested 

§5**i 
"^tls, construction. is adoptady-w h e t he r t h «-prio r l i m i - 
' .laiiou is, expressly in fee or indefinite, or for 'l%fe 
■ - ■ - - ■ §-S«4d— 8- 

— whera there is an eJcpre^ devise lo his issue, eo 
nomiM 
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464 INDEX. 

— and the anetMof taka an eatata tail in pe»»e»- 
■■ aion ... § S69 

It is immamial, in the supposed cafle,vbether 

the ezpresaioD for the deTi'se oTor is issue 

indefinitely, or " «ucA itrue" 

' — and (upon principle) the ancestor would lake 

9n atate tailin raiuandtr $ S71 

Absurdity of contrary doctrine . § 572 

Observations od the fact that ,there«Te decisions 

in snpport of the contrary doctrine | 573 

— and an estate tail cannot be raUed in rtmainder 

§ 574—5 
— where there id an flzprBssd«Tiae to bis M>ii«,(AMf^A/eri, 
or chil4reni eo nomine 

— and (upon principle) the ancestor would lake an 
' tatali tail in nmainder § 576 

RuUa deduced by Mr. Jarman, fhmt the cases 

^577 

Obeerrations on tbaae rules , § 578 — 9 

Suggested rtntlt of the preceding eases, and 

remarks '. - . fi 560 

Obserrationa of Lord Chief Baron IKeltardj, on 

the intentioD of testators §580 

— and there eaa be no estate tail in rtmamder 
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— and.the -ancestor will take an ettate tttU in poa* 

aeaaion .-.-.- §563 

— on a bilnre of children only of the prior taker, or on a ^il- 

, ure ofinvx within a certain time § 584 

— on an ind^nite failure of iaaue-of aperaon to tbhom no' 

express demae ia made 

— where the persoii whose failnre <^ issQeis spoken of . 
iatbe testator's heir-aj^arenl or preatai^tive,-ani he 

' takes an estate tail . . § 585 — 6 

This constrtldion not allowed in Lanaaborough v. 

FoXy but admitted in other cases | 567 

— ~wh«re the person whose failure of issue is spoken of is 
■ not the jteatator'a heir oppareTtt or preaumptive, and 

he does not uke an estate tail § 568 — 9 

Limitations of peraonal eatate similar to limitations which would 
create an estate tail in real property ^ 

Chattels cannot be entailed § 593 

General rule resulting from this . . § 593a 

iSlM FAksoiTAi. Estate. 
ENTRY, right of ... , . § 69 

See DcsTBiTCTioH of contingent remainders § 761 — ^8 

ESTOPPEL, 

-Executory interests may be passed by estoppel -and conveyanoe 

§754—756* 
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INDEX. 4M' 

EVENT. <Sfee CoKDiTioN— Vbst. 
EXECUTED. ^ 

See KvLt IN SHELixT'a Casx, § 407 — 417; f 401, 495. 

ExZCDTOBT TeOST. 

EXECUTORY DEVISE. 

&e COMTITIOHAL LlHOTATKIIfS. ' 

, SpaiMsiitfi Intksbsts. 
QOASI Rbhaibdbks. 
Dbtisb. 
EXECUTORY INTERESTS, 

Division . ■ .' . § 75 

Tvo modes of dining vested and etecutory interwu fi 75a 

D^nition ot executory iuterMts wjM Inference to the right of pos- 
sesaion or enjoyment 

Of an executory interest . . . , § S4 

at B.' certain executory interest . ; '. - § 95 

Of a 'contingent executory ioterest - ' . " . § 89 

D^nUion of executory interests loitKout reference to the right of 

possession or enjoyment 

Of an executory interest— ^er^oin and contingent . § 90 

Are most cerrec^y defined without reference to the right of pos- 

aesuon or enjoyment ..... . | frl 

Several Atn^ of- . . "^ . .'■..§ 92 

See SpRHTomo InTsaBars. 

AoaMBHTATIVB LlXITATIOM?. 

■ DiMinnxHT Lim;itatjoii8. 

COKSmonAI. LlMltATIOXS. 
Al-TxaiTATIVB laMITATIOHS. " 

Rbmaindebs. 

CoKTlNQlNT RbHAIHDBBS. 

CotrrinoBirr Inf xkbbts. 
Quasi Rbmaiboxbs. 
Rbtzbsior, kc. 
EXECUTORY TRUSTS, 

Definition . . . .- . . • § 489* 

Ground of. the dittinetion between tmsta executed and trusts exe- 

cutory . . § 4fll, 604 — 6 

A gift through the medium of a direction, is not twcenuily a trust 

executory . . . , ... 1 009 — 613 

• &e RoLB Iff Sbbllzt's Casb . . • I 489 — 502 

Pbbsohal Estate .' § 598, 601^37 

. IssVs . ' . . , . « 4 531 — ^S 

LiTB Estates. - 

EXPECTANCY, 

Definition - . . . , . . . . § 71 

- 'Aangoable in equity . . . - . . '§750 

FEE, on a fee . . . ■ § 165 

FINE. See Aliehatioh — Dbstboctiom. 
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46ft INfiEX. 

FORFEITURE, 

CoatiDgeat remsind^r deMroyed by . forieitun of the particular 
estate . . . ' . . . § 776 

FREEHOLD, 

i)^fu/io» o/ a /c^«/ Interest of freehold . . ' . 

an r^ut'/ai/e iaterest of freehold 
Cannot be in ade^anee - . '. - . 

Could not be limited, in/uturo, at coduuod lav* except by way of 
remainder, but may by vay of uae or devise . . § 60 

iSm Owkbbsbip, ' 

FROM AND AFTER, 

Denoting a condition precedent - . . . § £85 — 6 

Referring only to. the possessioa or enjoyment . . $ 346 

GENERAL TERMS . ,. \ § lUc 

HEIR, 

Strict aerue of.the word . . "• . § 383 

Where used for sonr, daughters, or zhildrvn - ' ' . 6 387 

yfh'BK u^A. for heir appafent or presumptive _ . §388 

A remainder to the heirs qfa living person is a limitation to a per- 
son not in being (§ 383), or not yet ascertained . ' § 384 
^Favour shown to . . . § 325,643 
Position of, ' " 

Obserrations of Lord Brougham . . § 739a 

the Judges in Toltkrvj/ v. Colt § 643 

' Hope or expectancy of the heir is assignable in equity , § 750 

Ultimate limitation to the right heirs qf the grantor "5 390 — 1 . 
Devise to testator's heir apparent or presumptive after the fleath 
of another to whom oo-oevise is made gives to the former a re- 
mainder . . ' . "' ". §590 
^ A. tvord qf limitation . §31 
Not.a ujord o/ limitalionyhut denoting a special occupant \ 32 
See Rci^ vs Shellet's Case. 
HYPOTHETICAL LIMITATIONS defined . . § 114 

IF, 

Introducing an indirect special or coUateral limitation § 35, 43 
Not denoting a coTuUtion precedent, but referrii^ only to the 
vesdng jn possession orenjoyment . ' § ^^ 

lattodncmg ^ condition precedent. - -. . §350 

SeeVmxnit § 290—300, 351 

IMPLICATION, 

Jiule in Shelley's Case, 

-applies even wbwe the ancestor takes, a freehold hy impUea- 

/t'on, only . , . " . §463 

General observation on the aid afibrded, in the application of 

the rule, by implication from a limitation over on JdHure 

of issue ■ ■ . . , • § 488* 
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INDEX. 467 

IMPLICATION— cfl« (m«pA 
Of an eatato tail.- ' . 

■Where the pessibte interral betweana-OtiUlre. of ;is3Bd inheri- 
table under an estate tail, and an ihdefioite-faiture of -issue, 
may be EUed up by imidicatien '■-..' .' - § 3^0 

Set Em* ail: ■ • . 

Ofanesu'te/ar^ . . : ■• .- ... §590—2 

IN CA3& .SSm V»»tid . .V . 5 290—300, 351 

INCOME, ,. 

When a f^ft of ^the-,iBlennediate income is ah indtcaiion qf vest- 
ing. See Ve8t»d . . . . ■ . § 32&-^39 
Aecriiing b^ort the.w'ting of an executory derise or bequest, 
. — where there is ns diapotilion of the intermediate frteheld 

§739 

ObseiTatiotuof Lord Bron^aoi on the -position of the, 

beiratlaur . . . . § 739a 

. — where there is no disposition of the intehnediale income 

. of penontii es^te,or only a.-^partiat disposition which is; 

not for the bctje&t of the -person to wtiom the executory 

bequest ia made ~ . , . - . ^ 740 

— Where the intermediate ioeome '■<£ ptfst^aal estate is par- 
tiaitjf disposed of for Ms btn^t § 740a 

— -where there is a residuary devise or Ifequest . § 741 
, INDEPBASIBLE INTEREST . . . §98 

INTENT, ■ -^ - . - 

. , Primory »rptiravuunt,-aBA-- 
Second^ryor m.inor voMM, 

'• — in eases falling within the rale in iSfte/feyrcase § 429 — 450 

— F-in devises to apersonand to Ms issuer ea nomine, vhere 

there is ,no devise over <m -an indefinite, ffiiltiis of issue 

, ■ • , § 5801-4 

— in tlewsBB to the oAj/d!rm q^.ao unborn ohild ' ^ 5S4 — 5 
. — in the case of bi> intended perpetual eiiceeasion of life 

estates ■ .. . ■ . § 536 — 336b 

— inderiKsin remainder to a son, daughter, or child, eo no- 
iRj»e,aDd^as a nomen^eoUediviint § $37 

- — io devises to a..person and to Ms issite -nrbeve there is a limi* 
tation'oveirotf an-indefinite tailare of issue . § 564a — « 

Observatjonsof-L-CB; AfcA^riiroQ the intention of testators § 580 
INTEREST, . . 

In the widest sense of.tbe term, 

D^nition of an interest, in this sense . ■ . " §i 44 

The diffeKni c^fes of sueh interests iftfJinec^ant/i/tt/in^uifAeJ. 
Introductory di^sioiis, definitions, and distinctions. 
Rights or iiijeiaats either pei^c/ or imper/ic/. - 
A perfect interest described' .- §^4S- " 

Three Icindsof interests coTnmenmrate vhh the du* 
, ration of real hereditaments; viz. legal ownet- 
.ship', equitable awnershipr'^od nKfre possession. 
^' These maybe eitfier M»jVM?or.rfi»«»fterf §50 
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INTEREST— confinvML 

Qther inlansta irliieh are not. eotitmetuvrate viA 

' the dunition of real heredituDents, miid an aheaya 

- , tolfateroL . § 51 

aSnotha- diviaum of intenata, in tbs wbiui aenae of Ihe 

. term, in latuft and tenemenU § 64 

^D^tdtion-of'^^iegmiititenalof Jreekold 

- ~ a l^ai iotersat for a /arm a/^ftar* 

' as ^guitable-iaietefA q{ Jreehotd i 87 

#D a; cuVa&b iRterestfor a /«rm ^ycoray I 68 

& fttfui itUereat : , 

• The difiennt species of ^tawiinter^ata . 

Here praeatiotta pfiaaeaatdna ^ ■ - . 

Dtifinition oi aH txpeetantj/ 

a^otMr-ofappoinlmept ' . | ?g 

' ttcharge 

■ ' . alien ■■:■-■-.'.'.' 1 74 

loterests, in the widest WDse of the tenq» tn peraonal ea- 

. ■ uie . . ■ . V . § 74a 

... .. Jiiiaiflaof inla r estaof^Alw taeu»w ot- /ruhM i n ta w ti ^wJ 

. Janetflenia, and mtereste in eha/teia, . . 

' — iriih referiance'to the ezistsnce, Ac. of tho^'aeiain^ pro- 
perty, or MOfwrMk^f I 75 . 

— wim reference to the natart ofiht contingeruy § 93 

— with reference to the capacity of tranamiaaion § 74^ 
' -7- vith reference to the ctrtainty ^fdvration- . § 96 

— with reference to the quantity of interest . § 99 
In the^fecAnim/jvnartf sense of toe tenn : § 65, 67 

'In the /ecAni>a/j|^e^c sense . . ^ § S4 

See EzBCUTOBr lifTaaasTa,'&c' 
ISSUE, .. 

Whether an in^JiniteitSi^n of issue is nwant, or CQere}y-'a failure 
o£ issne within a certain time, in cases of « Umttation over on 
Jaittire i\fi»sue. 

Id. devises oixreal etigite h^firre 1836, (ha WordSi " rfje withavt 

ieaue," "die w,^htaAJeaviagmiu^'^.'^ in dtfamlty" 6t "on 

Juiiurtt" OE "/or want ^ tatue,*' were all held to iquport 

anindefinlie&iluteofissue . .' - -. - ' §538 

-But-m hotfoosla- «f peraonatettate i^fifre ISSS-y the words 

"die without leaving issue, were not so construed, though 

' the other expressions were construed in that manner § 539 

Where the devise to the issue male iii^nlrodueed kjf worda of 

. ' cofUiti^neSt^tA tl^e hmitation Qver ivto take effect ia ihe 

. gpposite erect of ihete being no son ' 1 . § 540 

Where the devise is to the children t^fthe prior laker e^ally, 

and' their kfiri, with a hmitation oyer in case he 8bould.d)e 

without &Biie^ which -ttepAoda on- bi» having no cbildreo 

;;---- ■;'■■.,■■■ - ■ § S4i 

' \ ;■ ,W>h«re the deviae is to the iaaut of theprior taker, and their 

keira, with a limilalwn over' in ease he should die i^thout 

' ■ ■ " ■ '. " ■,, i.,C^6<.Hilc 



INDEX. 46» 

issue:— «onA'nu(»£ ;. 

itaue, or all such issue should die tpithout issue, and the 
first coDtiDgency, is that of the prior laker's <]pDg without 
children, and the second is that of his children dying vithout 
issue ■ . ■ ;" . ' § 548 

Words referring to a failure atsueh issue, import an indefiQite 
failure of issue, or hot, according to the degree of compre- 
faenaivene^s of the antecedent expresuoos . § 543 

Tliey do, whefe suoh expressioas coa^>ri8e all the issue . 

generally, or male or female • § ^^^ 

They do not, where such expressions comprise some only 

' of the issue generally, or male or female : as where the 

derise is to the sons, daughters, or children of the prior 

- , . taker ' . .- . § 543 

Where the issue are referred to by the name <if children, and - 

thereby explained to mean children § ^^"^ 

Where the issue are so referred to in the Kmit&libn of one 

moiety, hut not in the limitation of another moiety. § 548 

Where the property is limited over oh death under a certain 

age without issue ■ .... - §549' 

Where a devise over is on death within a limited period, oa ' 

'■ - . without, issue, and " or " is-construed " and " § ^50 

Where a derise over ia on death under a certain age, or on 

- subsequent death ioH hout issue * . §551 

Where a derise over is inr the event of death without leaving 

issue, or, having such issuer qf such issue dying under a 

cex'lain age without issue . § 55S - 

- Where a bequest over is to lb» survivor, without words of 

limitation . , . . , . • § 553^-4 

. Where a bequest over is to the aurvivory with words of limi- 
tation . - .' .. • ■. § 555 

Where property is bequeathed to two sisters, v'Mh a limita- 
tion over, OD the death of one without issue, to her sister 
- § 556 

Where it is directed tliat the propeny shall go over t^ler the 
prior taker's deceafe . . . § 557 

■ Where a liinitation over is preceded by a bequest to such of 
the prior taker's issue as he shall ^point tO' § 556 

Where all the ulterior limitations aie for life only ' | 559 

- Where the devise over is far payment <tf debts . ■ § 56& 
- Where the estate is subject to the payment gfa sum to be dis- 

Woosed of by the .will t^f the prior taker ' § 561 • 

here & term for raising legacies is limited on the expiration 
of an estate tail, ajid the legacies are held to be given on tho 
same event ■ § 368 

Enactment of 1 Vicl. c. 26, j. 89 . '■ . § 563 

Whether the word issue is a word, qf purchase oi ^toord pf limi- 
tation, 
(!) where there iaso devise aver oh an indefinilefailure of issue. 
Vol. il.— 48 
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470 INDEX, 

lS8VE~-eonHnued. ~ - , 

Whefe the irord iawie is a void of iimilatioit, io the case 
of direct dflviaea and'tnuts executed . . ^ § 504 
.Where it is a word of purehaae,-^ the caw of direet 
devises and trusts executed . . § 505 

Bute embracing both th« pnoediog rules . i | 506 
Different terUea of the word issue | 507 

It is n wori either, of pure&au or of Utmtafion in 
a wilt; but always a word of purcAaee in a dad 
S 508 
Why it is c word of -parcbase ia a dead § 509 

' It ts i//-adapted for a word of purchase, §510 — 51S 

\ . Butit iswe/f adaptedforawordof/imtrafton, § 513 

Aad Ibis is one o/ the grounds o/-the foregoing nUet 
§614 
How the testator naj nuti^fut an inteDlion that the 
word iasoe ^lODld cot be a word of Kmtation 
§ 515 
It is not mantfested by superadding kindred 
toorda of limitationfOt ^tmg tiia'axuxStoT »u 
■ ■ estate expressly for t^ or without impeach- 

ment qf watte . § 516 

Nor by intcoducing ww-dt ofeontirtgefu^, which 
. would ha?e't)6ea implied ■ § 517 

Nor by prohibiting the aooester from commit- 
~ - ting watte , ' ' f ^'^ 

■ . These ini^icatioDB ara equivocai $ 519 

. Another ground of the foregoing rules; namdy, 
two coexitting j/etineonaialent intents,^ibe ose of 
which must be sacrificed to the other . S 580 
Definitioa: of the primary or paramount intent 
§ 581 
' l}efinitionofdieMcomAiryorfliinorioteot,§-Aa2 
By what the primary or paramount intent is 
importe^d or evidenced . ' § 583 — 4 

Observations showing the expediincy and propriety 
qfeonetruing issue a word of Otnitation, in order 
' to ^ecluate the primary of paramount intent in 
. cases falling within the^»/ rule . ~ § 525—6 
Observations showing the propriety <^ conttraing 
iasue a word qf purchase, in cates falling within 
tbe eeeondrule ■ .... • § 5*7 

There is letipreaiunptiomtgainit oonatruing ittue a 
word qf purchase, than tnereris against construing 
heirt a word of purchase, espemlly heirs gene- 
rally r . I 588 
Jthulratimu qf the fint ruie § 589 
■ . nemtd rule , ' . § 530 
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. ISSUE— con/tn««t : ' * r'.'H.T " 

Where the- 'dispositiph "is by way of' exicutOry trust,. 
,- — by marriage settlenient- .' - . ■ § SSl 

. . —by will , . ." ■ - . - -§532 \ 

Where the two limitations are not both legal or both 
eqvilaiiU ' . . . ^ . " ' § 633 

Where the issoe Anhot take by .purchase^ <m aeCoiint of 
the rule against. perpetuities ' . ' -. , § 533a 

(2) whore i/teri n a devise over- on an iniUfinite failure qf 
itaue. 

Where the' ancesWt takes , an' eSrfofe tail in poMcsston 

' § 569—570 

Where (upoo principle) the ancestor would take io estate ' 

lail'in remainder . ^ . ' • . § 571 

Absurdity of contrary doctrine . ' § 572 

Observations on the tact tiuit there are decistons in support 

of the contrary doctrine - . ■ - .^ §573 

. . Where no estate tail can be raised in rem^der ' . § 57.4—6 

Limitation overin default of issue, an. indication that axiiaggregd0^_ 

sum given to a class of children is to be shared by all § 23a^-*^ 

Where a limitation over in default of issuej or a limitation of the' 

' same import, is _ - 

-• -^a. limitation' of the whole Or the immediate part of the re- 

virsion ■ .. §378,381 — 8 

— a limitation of a springing interest ' - . § 3i9 — 380 
■> —i an aZ/M-na/ire Uraitaiion . §540 — 1,544,649 

— ^a rem afnfjfer, capable of operating eilher^as an alternative 
or as a remainder, . -. - § 54fi — 6, 646 — 8 

— both a remainder and an alternative .' ' § MS 

LEAVING, 

Construed " having had,"" or " having" . . § 243a 

LEGACY, -\- - 

ToatJass, ' ■ 

Where an aggregate sum is given to a person's children, and 

--' ^ there is'no lintitation. over, on failure of his issue, or other 

•^■.''— - -particular iniication-' of intention that all .should take 

■ ■'■'-.■:■.•'. " - :..-.3-:5l^--.:.. :-■- .-. .- .. .fJW7— 230c- 

:■• (•.'V^'ere a speeifie sum' is glyen to-eacA § 231 

" '^^^ .'Where there is a limitation over in default of issue of the 

> . ' - parent, ot some other indication of an intent that all should 

"" take . . . ■ , . §232—4 

-*— " See PosTtoNs. *•' ' 

LIEN, defined / . ■ . '"■■ \':. ' ' '' .' §74 

LIEEjaTATEV ' -' ' 

. Intended perpetuai succession (^f, ■ " 

— by way ofexecutory trlli^jin favourof Bnbomdescwdants 
■■;- , ■ §536 
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-478 • INDEX, 

LIFK ESTATES— «»n/tntie«i 

- io faroQi of children id ease, and more lemole desedndants 

§598a 
JLimUed number of . . § 536b 

Set Rbmotbhsm § 711— 71» 

LIMITATION, 

Tvo eenaet of the vord ■ | 24 

Definition of a limitatioD in fhe orgmal sense \ 26 

. -.' in the darivative, sense § 106 

In th£ ort^'na/'sense of tireatricUveexpreation forming tht limit* 

• m bounds to the quantity of an intnest. 

Division of. such limitations . . . ' § 27 

Gen«ro/ limitalioos, 

JXyinerf §28 

Eidier express or implied. . ■ § 30 

ExanqJes oftxprets general limitatioaa § Al — S 

Instances of implied geowal limitations § 33 

~ « - . Special or collateral limitations, . 

Defined, . §M 

Mxampht . - . § 35 

Remark on the term "collateral' applied to i^iai 

limitaUons - . . ' . ' § 36 

Dittingmthtd from conditional Umitatiolis, § 153-^ 

And see § 26S-^73a 

Either regular or irregular , § 37 

./}e^ni7ton of a re^u^ar special limitation §38 

on irregular special litnitation | 39 

Qualification of a regular ^>ecial limitation § 40 

Z>^m/Joiiof a f/irec; regular limiiation §-41 

. ' . . an indirect regular limitation § 48 

' Sfline contingency may be bath a special litnitation and 

- , a condition precedent . §43 

Where a subsequent interest depends on the ditermind- 
tionqf the prior interest, ' ' ' 

by force of a rrjv/orspeciat limitation § 263 

. - «n irregular spapial limitation, 

^ 264—9, 297 

Where the prior "interest should be determinable by 

force of a spiBcial limitation, and the subsequent interest 

".,,' be limited by way of remainder ' §278,280 , 

Effect of the invalidity pt a. special UqnilatioD § 701 

In the derivative sense of an entire sentence creating an interest. 

Division o{ such limitations § 107, 111,-llld— g, 112 

Definition of a simple tiniitation ■- ' -. § 10^ 

qualified limitation . . ~' ■ . § 109 

Distinction between directly qiialij&ed and indirectly quaU- 

- fied limitations ,. .- . . . §110 
7>e^nt7ie».,of tmnMf&a^e and .&r«Gu/;o;^ limitations §111 

. absolute limitations . . . ~ | 113 
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IP?DEJX. 473 

LIMltATION— «o/irt»ued: 

'' , . ^ hppofhetical^mta.tioaa . §114 

limitatVjns in d^auH qf. appointment ^ ■' % 115 
limilationa creating powers of appoiotineDt, § 1 1 6 
Limitatirma operating differently in regard to another limi- 
tation in different events, " .^ , 
An interest may be limited to take effect either as an' 
alternative, or as a remainder or quasi remainder 
§ 868, 542 
Ad iaWrest shall, if possible, be construed as a re- 
mainder or guati remainder^ as weft as an alternative 
§ 666s; -jmd coses stated, § 545 — 6 
Every remainder or quasi remainder ha»the effect of an al- 
ternative limitation, in case the preceding interest never 
vests . ■ - . . , §6fl9, 678 
Consequence of the above rate, as regards chattels which are 

to go to the persons entitled to feat estates entailed'^ 669a ' 
Instance of a remainder taking eSect as such, though taking . 

effect as vxtaltemative as regards ike possession § 670 

An interest may-be limited to take effect either as an alterha- 

tive,or aa'&n interest under a conditional limilatidn, § 670a 

An interest may be limited to take effect either as a remainder, 

or as an interest under a ponditional limitation § 670* 

. . 'Amne conditional limitotionv'M hiive the effectof ana/Zer- 

native, if the prior interest never vests ' . \ § 671, 672^ ' 

£zcepdoA . '■ ■ . . . ' . § 672a 

' So-also will a limitation of a springing interest of the seventh 

' kind . . . ... . § 671a 

Condttional limUation becoming a remaihderm the room of 

a-preceding remainder in fee • ' § ^73 

A future interest is nt>t construed an interest under a condi- 

- tional limitation or a springing interest, vrhsn ic can be 
' construed 4 rematmfflr . ' .- . §674 
But when the preceding freehold foils, a futnre interest which 

would -Otherwise have been «. remainder, is construed a 

- springing interest . - . .. § 675 
And an ulterior interest in remainder also becomes a y)riRging 

interest, abstractedly regarded, though it is a remainder as 
regards the less remote springing interest . § 676- 

And fy, in other cases, until a less remote future interest vests, 
an ulterior interest in remainder is a springing interest, ab- 
stractedly considered, though it is a remainder as .regards . 
stwh less remote future interest . • § ^"^"^ 

Limitatioha operatii^ differently in regard to different limi- ' 
tatiojts. 

The same limitation may be a remainder, an alternative, and 
a coiuft/iona/ limitation . ' . - §678 — 681 

The same limitation may be An alternative and an avgmenta- 
tive limitation, or a limitalien of a springing interest - § 6S2 
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474 INDEX. 

LIMITATION— «)a/i/i«erf. 

^rery more remote limitatioa may be a remainder ta regards 
a prior limitation, though not limited next ajltr it § 68Sa 
Limitations intended to operate in different ujaya in r^fardtc dif- 
■■: Jerent portions of proper Ij/, 

Limitations may operate in thisway . ' • § •S^ 

A limitaliofi may be penned so as to operate'as a conditional 
lihtitalion and as a limitatioif of a tpringing interest in re- 
gard to different portions of property . § «84 
A limitation may be so penned aa' to op6ratB as an alternative 
.' ' and as aether kind of limitation in regard to different 
.portions of ^iropctty - . ." '. §685 
Objection . . . ' . §686 
• Words o/ iimilation dt&aBd . . §404 
SeeUsvs .- . ; ;. .~ . §506 — 528 
' i$eeHKHAiKi>EK^, generally. 

GoRTIHOEIlT RsMMKDBHa. _ 

QoASi Beataihbsrs. 
- " " ReteAsioit. 

SPKIROINQ tlTTERESTS. 

AOOMENTATIVS LlMITAnONe. " , 

■ DiMINtJBKT LlMrrATl6H3. 
AbSOLTTTB LuUTAtlONS. 
HtPOTKETIOAI. LiHtTATIOITS. > . ' 

CoKDiTiONAi. Limit ATIOMB. ■'* . - 

AsroiNTMsNT, limitations creating powers of, and linutatims 

in default of. 
Altkhitativc Limitations. 
LiyERY of seisin, ' ■ . ' 

Where it is, and where it^ cannot be, dispensed with, in the caae of 

air enlargement of an eAate on oondiuon - . " § ISS — 144 

Must pass a present freehold, and cabnot giva a frKhold ittfu- 

turo ' .. : ■ . .-'.■-■§ 141 

55m Seisin. ~ . ' - - ' 

MAINTENANCE. ' 5fe« Vested . . . § 367— Si 

MARRIAGE, - .; 

Residuary bequests on- . , ■ . , . §341 

MERGER. Sec P»sthcctioh;-^cl» xk Shkliet^b Casi. 

OFFICES^. ■ ■ 

Not previously subsisting might be limited tn/utu^f>,er%n at com- 
- monla-w- '. . > , ■ '■« f{ja,qote («) 

Devise 01 bequest to v2. on &C. - . • . :'" "■■'ft 285— 6 

OR, ■ ■ ;■■ :'^ 

Where "or" is construed " and,", in limitaTionsover",.^ 

— of real estate on deat'k under a certain . age, pk toithout 
wawe ■ . , ^ '■> ■ f 235r-«- 
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OR — conHhutd. . •.,•>- 

. —^oiperaonalvaiateAu the sam? event '». § 387 

— of reMlestaXe-on death under a ^certain age, o», tbithout : 

ehiidren . •. ^ ^ .§33.8 

. — oirealorptrBonaleAaXe on death wilhin»ome other lime, 

or vithoAt leaving botiU other oftjecl .who inight derive a 

. . ^ - beni^t through the devise^ or .legtitee § 239; 243, 550 

TffYim^ <^ ai" [t not conefrued^* and" / . . § *^0 

"tdltd" u not construed " or," iu- ItmltstioiM oret on death, under 

scertom age and without issue .... & 237a 

Contiogency of bd alternative limiiatioD sometimes implied by the 
w«id"or" . . . , . ■ • § 13* 

OWNERSHIP 

D0ned . ..... , §46 

• ' In what manner divisible § 52, 355^^ 

-'.M^r ruide in different, petsotis, bat net vithoot privity of 
. eaate- . ., ^ . . §33—57- 

CanDOt be id abeyanpe . ... § 5ft 

Conaequenceaofthts . ' . ^ . . §60 — 68 

PAYABLE, 

Id. a clause of survivorship or cesser, or a limitation over, is re- 

faned exclusively to the age specified or. marriage, and meant 

vested .-.'.' . ' -, -4 842 

PAYMENT. 5teVi8TKn . . §310—387 

PERPETUITIES, 

Geaeral rule against ' . . , ' § 706 — B 

See Lirz Estatks — Rxmotzhbss. 
PERSONAL ESTATE,, 

. LimitBtions of personal estate, di»u^./o limitatione vjhich topuld 
create an.eatate tail in real estate, ' - - 

Chattels cannot be entailed . . ' . § 593 . 

Oeneralrttle resulting from tbis ... § 593a 

- ' Bequests to or for a person and the heirs qfhis body . § 593b 

Limitations to or for a person for life, with rtmainder to the 

' ■■ heirs iff hia body, 

'— which uwu/rf create an estate tail in real property, 
■ , , § 594—5 

w.. which would nf>t create an estate tail in real property 

§ 596 
Disposition, by entree/ gifl or tMst executed, in favour of a 
person and hia issue, ■ ■ 

-r which wotUd create ah estate tail in real property 

,§.597 
' _ which would not create an estate tail in real property 

§,597a 

Executory trust in favour of a person and his issue § 596 

Limitations over on an ifu/V^ntVe failure of issue * §699 

Limilations over pn failure of children only, or of issue within 

a given time • - , §. '^ 



■,:...dbv Google" 



470 INDEX. 

PEBSONAL ESTATE— con/inKcrf. 

Ltmit&tions of ptA^oiial estate to or in truat Jbr the penotu entitkd 
to real ulatea entailed. 

Rule I. Where such hmitations are not by way of executory 
trust . § 601 

Rule n. Where they are by way of executory trust § 60S 
The distinction exhibited in these two rules is in accord- 
ance with the distinedon made in other eata § 603 
Groundt of the distinction ' . § 604 — 6 

Eaeeutory trusts should be construed according to the 
second rule | 607 

especially when created by marriage settlement or 
articles , . . . § 608 

A gift through the mediuni of a direction, ia not neces- 
sarily a trust executory . . § 609 — 613 
Tbt words "to far as the rules of law will penait" 
preclude any Kiteridment contrary to law . § 614 
But they do not enable the Court to tie up chattels for 
any longer time , 'I ^^^ 
inference of opinion among the Judges in Duke of Nev- 
castle and Countess of Lincoln . * § ^'^ 
Observations of Lord /.owfA*orouyA ■ 1618 
ObservftlioDS of Lord Eldon is the same case § 619 
and in Jervoise r. Diike of Noi:thumberland 
§9S0 
Meaning of the expressions used by Lord Longh- 
borougk . -, -§ 681 — S 
.Executory trust by will ought not to be construed 
so as to confer an indefeasible vested interest on 
the lirst tenant in tail at Ms birth . § 683 
And in fact no such construction <if an executvry 
/rui/ has been adopted .' §684 
^ Lord Eldon supposed that directory trusts wera 
, synonymous with executory trusts . §635 
Objection-urged by Lord ElMn . § 836—8 
Observalions on some other remarks of Lord Eldon 
• • •§ 689—630 
Observations of Lord Erskine . . i 631 
-Remarks thereon . . § 638 
. • Concluding obaervationt ' ' . ' ■ § 634 — 7 

See QtFASi Rbmaihdes. 
PORTIONS or LEGACIES, 

Apparently depending pn> surviving parents, as a condition prece- 
aent. Application of the rule, that an interest shall be cod- 
slrued to be vested rather -than contingent. 

GemEBAI. PaiKCIPLES. 

When the leaning in favour t^fvtsting ia-peculiarly strong, 

§815 
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It is so where a portion or legacy seems to depend on. rar- 
' viving pitrenta . ' . § 216 

Bistinelion between a gift by. will and a trust by tetilement, 

. 42L7.. 

-■ 'Leasing against construing survivorship, a prenrequisite^ is* 

strongeven inthe casBofa t«W . . . §918 

But much stronger inlbecaseof amam'f^Mf//eOTen^, § 819 

- ' Spxciyic Reels. 

'Where one child ailrvivea, and the words importing nec^asity 
of surviving are construed so as to admit others who dui 
not survive . •,■ . . ■ § 820 

'Where no child survives, hat words importing necesnty of 
surviving are construed ^ as to mimit those who did not ■ 
iurvive '. . • . . " - ' ' § ^^^ 

"Where na child survives, and none are admitted § 222 

A'pparently liable to be defeated by a condition subsequent in case . 
of not surviving parents. Application of the rule that an inter- 
est ought to be construed to be abfolute rather than d^eaaible. 
Postponement- of payment till after parents' death is a post- 
ponement qfthe actual possesion only § S4I 
Word payable in ti clause of survivorship or cesser, or a limi- 
- tation over, is referred, ezclpsively to the age specified or 
marriage . ' . • § ^^^ 
Words suppliedy or ihs word "or" changed into '.'otuP' § 243 
Xeavtn^-construed " having had/' or "having" __ § 243a 
Where the children who do Dot survive, ta/te nothing § 844 
POSSESSION, 

Different modes of - ■ . . ■ . ■' § 49 

Mere possession righlfql' and unlimited .' . §50 

Mere precaiious possessions- . . - . . § 70 

POSSISIUTY, 

In (he technical and specific seoae of the terqi . . | 69 

- In the popular sense - . . . . § 71 

Of reverter- . . . . . . . 1 69 

Less than a . . . -^ § 71 

See ExPECTAMCT— iMTBafisT— rQoASi Iktbbkst. 
POWER of Appointment, . . 

Defined , . - . . § 78 

51m Affointusnt. 

Virrur , , . 1 - . " §-369.:-374 

- Remoteness . . ■ . . §. 728 — 785 

PRACTICAL SuKKestions connected with Special Limitations 
. ' - §377—380 

presumption; where admitted . . ,- "p- 78 

PROPERTY. Slee OwMEBSHtP. 
PROFITS. See Isoome. 

Vol. II._49 :. ■ - 
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478 INDEX. 

PROVIDED, 

Is one of the ibrefr techaical words .inUoduting a coaditioo snb- 

sequent . . - . § 16, 18 

Introducing an irregular special or collateral limitatioa . § 39 

See Vestbd . . S 890 — 7 

PURCHASE, 

Words of purchase defined . . . § 403 

Word heir a word either ©f purchase or of limiutioa §. 40S 

See IssDx , . - . § 504 — 533a 

QtlLIPIED FEE, interest limited ob a . § IS6— 7 

QUASI ENTAIL, 

Under the statute De Donis § 4S6 — 7, 435a 

See pEBSOKAL Estate. 
QUASI INTEREST, 

Defined - §69 

Different species of . . -. . §69 

QUASI REMAINDER, 

Dtjined . . § 168 

There cannot be a remainder in persona} property . § 1 68 

Chattelt real may now be limited orer, but a limitation over 

of Uiem is not a remainder, strictly so called, though it may 

be analogous to oae § I'68a 

Hie same is the case with cKatteU perianal . § 168b 

RECOVERY, 

tSHenation otvxecatory interests by suffering a recovery _■ § 756 
Destruction of contingent remainders thereby . | 770 

. other executory interests . ' . \ 789 

REMAINDER, 

Lax aetue of the term - § ^^^ 

i>^ntytonofaliniItationof aremainder,jm;jaer^«««a/fBe^§ 159 

Dittinguiaked from future bequests . . -• § I^^a 

cotuA/tona/ limilatiom- £ 160 

oAertiah're limitations . § 161 

the^rc(«iar kinds of limitations of irprtn^'i^ 

interests . - § ^^^ 

' augmentative limilafions . S 163 

diminuent limitations • § ^^ 

the seventh kind of limitations of stringing 

', Interests ,. , . .> . §165 

limitations of the whole or the immediate part 

of the reversion, . - - ■ § **•' 

Of the construing a limitation to be a remainder rather than an 

executory limitation not by way of remainder. 

The general ruk as commonly stated . § 196 

as more accurately^stated §197 

■ Reasons foj thesame § 198 — 9 

After an e^ate tail . ... . | 192—4 
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KEMAltiVER—eohlinued. 

After a ii/e estate hy implicatioD- dial inguwhed' from eaats qf a 
. springing intenat. 

Devise to testator's heir apparent or presumptive afiei' (he 

death of another tp whom no devise is made, gir(« to the 

rproier a reminder . . , . § 590 

A similar defise to the retiduary devisee has' the same effect. 

' - §5SI 

Bill a similar devise to one who is neither apparent or pre' 

■ sumplive, net- residuary devisee, gives him'a springing in- ' 

- terest . ' § ^^^ 

After too remote aii interest . .'•.." § 737 

What /Mir/i'cti/ar 'estate is neceesarjr. ' - 

A freehold interest not preceded b^ a vested freehold cannot 
- be a remainder -. . ^ 759 

- ' A vested freehold interest after a term for years is not a 

reniainder . . ' . , , ' 5 760 

A contingent freehold interest limited after a chattel 
interest at (ontmon law is not' a remainder, and ii void 
§761—3 
A contingent freehold interest linitled e^fter a chattel in- 
terest by way of use or deeise, is good, but not as a 
remainder . . . ; • § 76Sa 

A fVeehokl interest limited, by wa^ of use or devise, after 
a contingent interest (fQly, is good, but Dot as a re- 
mainder . . • .- . . ■ . § 763 
A freehold interest limited after a contingent interest 
> ' ~ odI^i &t common law, is-abt a remainder, and is void 

- § 763a 

Ttme^vestir^ of . -'' ■ - § 702 

See COHTIMOBRT RetTAINSBR. < ^ 

Quasi RtHAiNDxa. 
REMOTENESS, 

' General, Rule AQAiKsT Pebpetuities. 

The rti2e slated - § "^^^ 

.Reason for fixing a limit of some kind . . | 707 

adopting the limits fixed by the rule* * . § 70S 

Sfbcipic Rules. 
JUmitetions in favour of unftora persons, whether forming a class- 
or not, . 
A limitation in'ust be such as must takb effect within the pre- 
scribed period, if at all J § 709 
'Hence limitations to children qf persons not in esse at the 
date of the will, are not good - . • ' ■ §710 
■ ^ , Nor are clauses designed indirectly yet virtually to limit es- 
tates to the issue of an unborn persOni as purchasers § 7I0a 
But Uinitatioris to unborn children of persons inesse are-go6d 

§7U 

^ • , " ■ rc'izfdbX^OOgk' 



480 INDEX.. , . 

REMOTENESS— ftwi/mufrf. ■ 

It lias beeo thought that h life iaterest «aiiDot be limited 

to an uiTbom person ' ~. ^:.~ " ■ § 7W 

Bui this^notion is erroneous . . § 7I3 

Limitationa on a.fitilure tifitsut | 714 

Tvio pTtUminary gvestiona . -. ■ § 715, 7J6 

' Answerlo these, lis regards rm/ estate . §717 

' Answer to the first question, as regards pergonal estate 

- >' - ■ " ■ " ■§ 718 

\ . Personal c^te c9nfiot be entailed, and a timilation over 

on an indefinite fiiiliu« of issue is' void for remoleoess 

§719 

The construction of such a linritation is the same, 

where' die. prior %aitst haa B life - interest onlf 

4 719 



. Distinction su^^sied that some should take under the 
■ -w-ill, where none could take in case of an intestacy; 
but that none should take under the Wjll, where (hey 
could all teke in case of intestacy . ^ | 783 

Objection answered . . • ' . 1 724 

Where a testator gives fa some imly of a <httSi\o keep within 
the rule against perpetuities, and yet limits orer'a (ailvre of 
tlw whole class . , . " : § 725 

Where a testator gives to some only of a class, without trans- 
gressing the rale against perpelJljtieS, but, in terms, limits 
over on fiiiiure of the whola class, anij yet apparently in- 
, tended to create a mere alten^lire interest . ; § 726 

^iterniftive limitation void for remoteness ■ . § 727 

" Potoers, 

Interests under particular or qualified powers must be such 
as would have been good if created bylljedecd orwillcon- 
taining'the power . .. ■ . , § 728 

But interests under general powers, need not -be of sUch a 
character " . , . , § 729 

Reason of the above distinction . § 730 

■^- Powers to arise on an ind^nite failure o/istue § 731 — 8 
'" Powers of appointment among a class of persons, some of 
whom wift probably come iti esse within the period pre- 
scribed by (he general-nile -■ . - . . §733—4 
Powers of »o/e §735 
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, ' ■ INOEX. 481 

REMOTENESS— «m/inu"cd: - ', 

. • . . . CfSTiaN POIKTS CONHBCTZS WITH ReHOTEITESS. 

Where the absolute interest, ti ajterwafda restricted to a life 

- iniereat, «'ith a limitatioD over, which is void for remoteneas 

. . ' . : ■ • _ -, §736 

' Semainder ojier too remote an intt^ett, _l ^._ . §737 

. . Moam,caued iff.a tervt well -createdv th& juses vher«of bre 
void for remotentiss:. . . . . ■ . §738 

RENTS, •-■'.■" 

CofMHflfojW rrfarin^ to ' , . ' § Iff 

N6t preriouslysubsistiDg, might be limitadin/uturo even *t com- 
mon lalw . - ■ .. . . § Ilia, note' (e) 
RESULTING TRUST, . . . , - 
- Where money raised bg-a term, the ii^s wh^ecNT are Toid for re- 
moteness, is a resulting trust .'- . . § 738 
REVERSION, ' ..... -, - : 

Ihfinition of a limitaltorrol'tfae whole or the immediatepaTt of the 
reversion . . ' .' . , '. §169 

Certain cases of interests under limitations qf the whole or tf^ im- 
mediate part of the retersion, diatingvishfid Jrom continent 
retnaindere qf the third class, and from springing iRlerests, 
Where a limitation is to .take effect after the death qf a person 
' tofui has a life estate under a previotis instrument, and 
sncb Kmitation is a limiiAtion of ih'e whole or the immediate 
part of the reversion, instead of a contingent, remainder of 
(he third class . ■ s , , ,. " §375 

Or instead of a limitation of a springing interest . | 376 

-' Observfitiori grounded on the foregpingdislNictions, §377 

■ • Where a limitation<is to lake effect dn an indefinite fail are of 

i^sue who are ail inheritable tinder estates latl created by a 
previoUa instrument; and such-limitation isa limitation of 
' t)ie vhole or the immediate part oS the reversion § 378 

Where a limitation is to take effect on anindefnitefailjire of 
fssue, some of wham are not inheritable under sueli estates 
tail, and such hnutation is a limitation of a springing inter- 

■ ■ est, . , .- . . ' . § 379 

Exception, where the interval may he^ilfdupbj/ impli- 
-' cation^ ■ . ' .'. ■ .' - § ^** 

^ Where such implication does no/arise . ' §380. 

Where a limitalioD is made of the reversion, eo nomine, on 
an indejtnite failure of issue, some qftohom ara not in- 
heritable ai)tler such eet&tes' tail; and such -limitation is a 
Hmitation of the who]« or the inimediate part of the re- 
* version . ' ■ -.-,'. . . § 381 

Where a limitation is to take effect on an indefinite failurp qf 
[ issue, without .restriction to issue by a partievlar marriage, 
who nre alone inhefilabte under previonsly created estates 
tail ; but yet ~ no. other marriage wa& contemplated, «nd 
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482 IND£X. 

RSVERSION^— fon/i'nvet/. - 

therefore such limitarioo is & limitation ot the whole or tha 
imtuediale part ofthe revenkta . . § 368 

RULE JN SHELLEY'S CASE, 
Thb Ritlb Statbd. 

Skelley^a etue . ' § 393 

Vfh&l ianieanl by the Btiie in iShelkjf'a ease- -; ' §394 

^ The nile at atattd in Shelley't ease § 395 

-'' Thesamenileappearain the i'roixw/o/'5CTwr/^'«caM, §396 - 

Obserratioas on the virtual auhstUution (^another rule, § 397 

The rule maybe differently stated without losing itsidentity; 

as it is by Lord Coke . ' . ^ § 398 

Lord Coke retaioa the two essential requisites thereof § 399 

j^n'olAer statement of the T»ie §400^^1 . 

Limitations not by way tff remainder are Dot withiQ the 

rale . . . § 401a 

TxiKS AND OpEBATIon OB THB RlTI-X BXPLAIBBO. 

'Word heir or heirs a word either ^ purchast-or q/" limita- 
,' lion . . § 408 

Definition of words of purchase . § 403 

Definition of words of limitation § 404 

The invariable, proximate, and proper operation of the rule 
, . §405 

The occasional, mediate, and indirect e^ecMbereof - § 406 
DilToreni modes in which the sabseqoent mterest is executed 
in the ancestor ... . . § 407 

In ppssession,-ab3olutely . 1 408 

In Interest . . . . 1 409 

In possession, subject to the 'liability of' afterwards be- 
coming only executed Jn interesL . ' ' §410 
In possession to some purposes only . § 411, 412 

' Cases of joint tehaney to be distinguished 

§413—417 
As a contingent remainder . §418 

GaouiTN or tBb Rttlb explained. 

I. /Vctwn/ioft ^/raurf upon feudal tenure §419 

: II. PreVeBtion of fraqd upon the speindty creditors ofthe an- 
cestor^ . ^ . - ~ . . § 430 
III. Desire oi facilitating alienation . , 1 481 
'IV, These reasons involve another § 488 
Namely, that the two liniitatiDns would generally and m the 
main have virtually accomplished the same purpose as a^ft 
of tlie inheritance to the ancestor . . . § 483 
V fllustration of this ■ . > . . 1 484 
Certain objections answered . . . § 48 J 
Answer to another objection drawn from the case of fic- 
titious descents per formam doni . § 486—7 
■ Feariie'a answer to the oi/ec/ios /Ac* the »^fc.^«/nrfM 
the testator's intetition ... § 488 
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INDEX. 488 

RULE IN SHELLEV'S CASE— «>n/m«erf. 

V. The object of the rule is to give effect to the primary or 
paramount intent at the expense of the aecondary or minor 
intent .' . . ' . . §429 

Definition of the ^mory or ^ramotrn/iDtebt' . §430 
Definitiop of the secondary or minor intent § 431 

. The primary or pantnonnt intent ia imported by the 
'.word heirSf'm. connexion, with the preceding freehold 
■ §432 
Necessary to refect the secondary or minor intent, in M^er 
to effectoate the primary or paramonnt intent § 433 
both in the case of limitations to heirs general § 434 
and in the case of limitatfons to heirs special . § 433 
Answer to an o^'ec^ion drawn from the caae of a 
: fictittova descent per formam doni • S 43Sa 

' It is accurate and definite to say thai the secondary or 
minor intent it sacrificed to elKctuate the primary or 
paramount intent . . - \ §439 

ObserratiodsofLord J?e<Itfi/a/a: \*^'^ 

Denman . . § 438 

They are just, bnt are not explanatory of the grounds 
of the rule ^ . . . § 439 

./PAy the technical words o?emtle the other words, 
§440—2 
Wherein consists the incorrectness and vagueness qf the 
■ common stalemenf of the principle of the nile § 443 
' Obserralion of Lord Bldoa on the general and particu- 
lar intent - . . , • § 444 
Sutler oil the general and particular intent 
§ 445 
The rule is not a medium for discovering the intention 
, ,. §446 
But the rale is a means for effectuating the primary or 
puamount intention, when discovered . § 447 
,The rule is indeed levelled a^otn^/ the intent § 448 
But only eigaintt the secondttry or minor intent § 449 
Summary of the grounds of the rule ... . § 450 
ArrLicATZOH and Noit-AprLiCATiov or THE RiTLB, iM Cases or 
LxoAi, Estates ai^d Tsusts Eucutsd. 

Preliminary caution ■ . . ' ' , § 45t 

7%ree general propositions may be laid down § 452 

I. First sxkkbai. raoFosmoir, ebowihg -where the rule a/r- 

^M, DotwithstaDding apparent indications to the contrary 

6 453 
• 1. Limitation for li/e only . . * ' f ^*'* 

S. Or without Impeachment of aaste . . 1 455 

3. Power to jointure or make leases . . § 456 

4. Obligation to repair . • . - § ^^"^ 

5. Restraint of alienation ... § 458 



jbvCoogIc 



4M INDEX. 

RULE IN SHELLEY'S CASE-,r<Mntmued. 

6: LimitadoD to trustees tb- preserve contingent remainders, 

§ 459 

7. Limitation to heirafur their lives ,. - y. § 460 

8. Ccncaxtenee of aeveral of thete indications ' §461 

9. Freehold determinable in ancestor's iifetime § 463 

10. Presold by irajpiiMriton §463 

1 1 . Freehold by resulting use, where a remainder is limited to 
the heirs special qf the grantor . § 464 — 5 

Even where there is an ultorior vested interest § 465a 

Cases where the limitation is to the heirs special, o/a third 

person - .- . §466 

13, Freehold by rentlting use; where a springiitg interest is 

"lifiUKdWTlieheira special of the-grantor .■ §467 

1 3. Where there are appareiuly tioo concurrent contingent rt- 
■ mainders , . . , - . § 46S 

14. Where (he ancestor's estate B rwt for his own benefit, § 469 

15. Where both tstates art equitable, eren though the fint he 
for the jepara'e UK of a feme corert . §470 

16. Where the .estate is eopyhold . > . § 471 

17. Where a limitation to right heirs male/allows one to first 
an^olhersons . . .S 471a 

18. Tenant in tail ajier posaibiUly qf issue exlinct . § 471b 
II. Secohd qkrekal fboj^sitiok, showing wb«re this rule <ip- 

plies, notwithstanding apparent indications to the contrary 

§ 478 

1. Word heir in the singular, with the word Jirst, next, or 

eldest, but withoitt superadded words of Umitalion, ^ 473 

3. Wards of limitation superadded to the Word heiis § 474 

3. Superadded words of distributive modification, witboitt 
superi^ded'words of limitation . . §475 

4. Word sons or daughter's, refenring to the heirs, if only 
nsed in ihe sense of males or females, && . § 476 

5. Intention that the limitation should be in strict tettlmient 

- §477 

6. Superadded words usually occurring io limitatioDB to first 
and other sons in tail . .- . . §478 

IIJ. Thibd axnaBAL raorosmoiT, showipg where the role 

does not apply . . . . ■ § 479 

Indication of the non-application of the rale may be either 

direct or indirect . . . • ' • § 480 

1. Direct explanation or indication that the persons who are 

to succeed are not penjons who are to take simply as heirs 

general <>t special . ' . • § 481 

3. /ac/trecl explanation or indication § 484 

(1) Word heir with superadded words ofHmitatifin, 

§ 485 
(3) Uinitalion totlio Aeir/v-Zi/ff . - . §486 
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RULE IN SHELLEY'S CASE— con/JnuwC ;;" 

(3) Superadded words of limitation Which limit the 
estate to persons qfa different eex . § 487 

(4) Words of distributive modijication, with juper- 
' (fdded toord* of limitation ■ . . $ 488 

(5) Words of distributive modijieation, with a limita- 
tion aver in the case of the death of suck issue under 

' ■ a certain age ■ . § 488a 

(6) B7 blending a limitation to the heirs special tj" ano- 
ther person, and superadding words qflimitation, 

■ S488b 

Ajix AVXORDXD, IM THB APPLICATION OT THE RiTLII, BT ImPLI- 
CATIQH raOH A LiHITATlOH OTBR ON FaILCRS OF ISSUE § 468C 

Application ahd Non-afplicatjok or tbs Rule ih Casss »* 

ThWSTS- ExKCIFrOB?. . ' 

Definition of an executory trust . * § ^^ 

1. Rule as to executory trusts created by will § 490 
• Ground of distinction between trusts executed and trusts ex- 
ecutory .. . , , . . - §491 

/ffai/ro/ion*oftbeforeogoingmle §498 — 3 

If. Rale as to trusts execaraty "ertaftlrf by marriage' settle' 
' rrient, with the exceptions thereto § 494 

Distinction between trusts executed and trusts execntory is 
more strongly marked in the case of those created by mar- 
riage settjement . , . ■ § ^^^ 
Illustrations of the second of the foregoing rules ' § 496 — 9 
' 1. Cases constituting the ^rst exception to the second of the 
foregoing rules . . . . § 500 

2. Cases constituting the second eese^tion . | 501 
3.' The third exception . § 502 

SAID, 

Supplied . . -. . . §725 

Not supplied . . . . §691 

SEISIN defined / §47 

See LivsBT — Ownsbship. 

SO IjONO as, denoting a special or collateral limitation §35, 41 
SO THAT, 

Is one of. the three technical expressions introducing a condition 

subsequent - ... . - §"'.*f ■ 
Introducing a special or collateral limitation of the irregular kind 

. , § 39 
SON, . . ■ 

Construed a word of limitation ' . • $ ^37 
SPRINGING INTERESTS, 

Definition of a limitation of a springing interest 

r— id rea/ property , . § **' 

• — of the first kind . . . § 119 

— of the second kind . • ■ | 120 

— of the third kmd . . - \. | 121 

— of the fourth kind §1*3 
"'_ of th& fifth kinc( . „ 5 IM 

VoL.ii.-5o ■ ..,.e.o(ViTc 
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SPRINGING INTERESTS— «m«m««rf. 

— ofthesixth kind . . . § 125 

— of the seveath kind . . § 126 

— io personal -pTopstiy • -. ... § 187b 
Limitations of these interests in real property can only be by u/ay 

of use or devise, and are termed springing vacs and executory 
devises .....§ 127a 

Not expedient to extend the term to conditional limitalions § 158 
Diatir^uished from others, and vice versd, 
t. Danger of confounding the second, third, and fourth kinds 
of limitations of springing interests with eontingtnt re- 
mainders . • - § 1^^ 
See Rehainders — Cqntimoekt Rehaihdebs. 

Limitatioas of vested interests tubject to a chattel interatj 
must be distinguished from the second, third, fourth, and 
fifth kinds of limitations of springing interests ' § 184a 
See Vested. 

Cases of an eslate tail by implication simply, or both by im- 
plication and by analogy to the rule in Shelley's case, toilA 
a vested remainder over, distinguished from cases of a life - 
estate, with a limitation over of a springing interest. iS^ 
Pan U. Ch. n, passim. 
See Conditional Liuitation . . § 263 — ^875 

Rbveksion, 
SUCH, 

Supplied . ' . . . . § 725 

Not supplied . .... . 1 691 

iSef Issue. > >^ 

SUPPORT of contingent remainders. 

Contingent remainder Jorj/ears needs no preceding freehold § 765a 
Contingent freehold remainder must be supported by a preceding 
freehold . . . ■, ■ § ^^^ 

It must be originally preceded by, and must continue to be 
preceded by, a vested freehold capable of enduring till tlie 
vesting of the remainder . ■ §758 — 765a 

Not necessary that the preceding' estate- should be tested in pos- 
session. . " . . . § 765b 
A preceding estate is not necessary where the hgal estate is in 
■ trustees. .... § 765c 

; SURVIVOR— SuavivoRSHip, : 

Devise to two, and the survivor, andfhe heirs of such survivor § 187a 
Bequest over, in case of death without issue, to the survivor 

— without words of limitation . - . § 553 

— with words of limitation ... . §555 
To what period it refers . . § 284, note {b) 
Where survivorship would have been iiQplied is the words intro- 
ducing a vested remainder . ' . § 348 — 350 

TERM of year?, 

Definition of a legal interest for a term of years § 66 

Definition of an equitable interest for a term -of years . "§ 68 

• Freehold after a. leTia o{ ye^ts § 119 — 124a 
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TERM of years, — cantinutd. 

See Vbstkd . - ■ . ■ § 245—257 

PxBSOlfAt. ESTATB. 

Quasi RsHAiitDEBs. 
THEN, 

Not denoting a condition precedent, but .referring only to the pos- 
session or enjoyment . . . . § 346 
TILL, 

Denoting a ^cial or collateral limitation of the direct kind 

§ 34—5, 41 
TIME for vesting 

— of contingent remainders . • §702 

— of other executory interests , ■ - § 706 — 8 
TRANSMISSION of executory interests, , 

Divisioi} of executory interests with reference to the capacity of 

transmission existing at the time o/thefr limitation § 742 

Transmissible in all events . , . §743 

' Untransmissible . . . § 744 

Transmissible in some events only . . § 745 

Division of executory interests with reference to the capacity of 

transmission existing at the death of the persons entitled 

thereto ... . § 748 

Transmissible . - . . § 747 

Un transmissible . ■ § '^^ 

TRUSTEES, 

Trust estate lo preserve contingent remainders . § 781 

Forms an exception frora the first class of contingent remain- 
ders . . ,■ . . § 253 
Mere right of entry is sufficient to preserve contingent re- 
mainders . ■ ■. . ■ "§ "^88' 
Where the appointment of a trustee is an indication qf vesting § 34 5 
UNTIL, 

Denoting a special or collateral limitation of the direct kind 

§ 34—5, 41 
UPON, 

Devise or bequest to ■<$. upon &c. . . § 285 — 6, 346 

USES, 

Shifting . § 150 

Springing . . . . § 127a, 150, 152 

VESTED INTERESTS, general'ly. 

Vested IsTxitESTs ik qxnbrai. divides and defined. 
Division . ... § 75 

Two modes of defining vested and executory interests § 75a 

O^nition of veeted interests with reference to the right of posses- 
■ sion or enjoyment, 

-r- of a vested interest or actual estate, § 76. See also § 48 

— of a /jTMen/ vested interest . . . • § 77 

— ota. future vested interest ■ . . . . § 78 
When an estate is vested in possession . ,- §79 

in right or interest . , ~ § 80, 81 
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VESTED INTERESTS gemnay—eontinued. 

Dejimiion of vested interests uritkout reference to the right of pos- 
seasion or enjoyment, 

— of a vestedialetest or actual estate .' § 87 

— of a present jtttei interest r § 88 

— of t,/uture rested interest in lands ot teoements § 89 

in chattels . * § ^^^ 

Are most correctly defined wit/tout reference to the right of p€»- 

•essioii or enjoyment . . ' ■ § 9 1 

Remarks on the distinction between a/n-enn/Teeted interest and a 

future vested hitersst . - § 78a 

VesUng inchoately or ineeptivtiy ■ : . § 8« 

Of LiMiTATioifS "Of Pbesbwt V«9T«o Iktsbests, wheh 

COlrtlDERBD WITH BKrERENCE a IMPLY TO THE PoSSBS- 
SIOH OR EkJOTMEHT, OR BOTH. 

LimitaUons of interests vested in paateaaiout or in enjoyment, or 
in both 11 Id 

Limitations of vested interests 

— in real estate, subject to a term for years . § 1 1 le 

— in real or personal estate, subject to a chattel interest of 
uncer/pin iur&tion . § lllf 

— in real or personal estate, subject in any other way to a 
suspension ofthx possession or ei^oymeni, or both § 1 1 Ig 

Oe the cossTiriNo AS Interest to be Vested rather 

THAN CoHTIKOBRT, ACCOBBIMS TO THE OSKSRA& RuLE. 

The Rule stated, and the reasons thereof expiained. 

The general rule »s commonly stated & 200 

as more precisely stated § 201 

Jteasons thereof; namely, — 

1. Destructibility of contingent interests . §203 

». Abuse of property by the heir at lav in theiiHerim § 204 

3. Unsettled -State of Uie family irhose interesi is con* 
tingent ■ . . . § 205 

4. Want of provision for children of p&rents dying under 
age of 21, to which vesting is postponed . § 806 

Weight of this reason may be doubled . § 307 

6. Want of provision for children in other cases where the 

interest is contingent on account of the person § 208 

6. Want of maintenance for the persons themselves, m 

certain cases, -to whom contingent interests are 
g^ven . .: " . §209 

7. L^ing in fevout of the free enjoyment and aliena- 

tion of property i ~ .v . . . § 209a 

Application, of the rule to limitations in favour of a person of a 
given character. 

When an ultimate limitation in favour of an heir creates 

a vested interest . . § 210, 211 

a contingent interest ■ ~ . . § 212 

Devise to a person by any other description denotes a person 

sustaining such description at the testator's death § 214 
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VBSTED INTERESTS geBeTally—con/inue</. > 

■Application qf the rvk to legacies and portions apparent]; de- 

peoding on surviving pt&enis, as a condition p^eeedent. 
jSfee PoRTiows- ' ■ 

Application of the rule to tubaequent intereata limited after ki' 

teresta depending on a condition precedent . § S28a 

Pkxseht Vksted Interests subject to a Term of Years, 

DisTiMsntSBXS raou Vestbd and Contimobbt Reuaih- 

DKRS, AMD TROM SpRIMOINe INTERESTS. 

A freehold after a term may "be termed a remainder, so far af re- 
gards the poasesaion, wilh or without the beneficial interest 

§845 

But it is not a remainder, properly so called . § 246 

But is either a present vested interest subject to a term ; or 

eise'ir springing interest , . § 247 

. . WhcEe a freehold afterm. a term is a present veated interest, 

subject to a term . , . , § 848 

— where it is limited on the tMuxion ^f years . \ 251 

— where it is limited on the dropping qfa life or lives, § 258 
Freeholds after a,term are callfd remainders by Fearne, ia 

some sense; and assumed to, be sueh in several cases, in 
some seuse at least. But this assumption was extra-judi- 
cial. And if Fearne assumes them to be remainders, pro- 
perly Bo called, this would appear to be an oversight, § 853 
The same remark applies to Butler . | 854 

Where a freehold after a term is a j^Wn^'Tif interest §255 
— wbere it is limited on the effluxion qf years, and in 
other cases . " . . ■ § 856 — 7 

Cebtain otheh Cases 07 Vested Interests, distihouished 
raoM Executory Intbrsts. 
CasM where an uncertain event is made a part qf the description 
ol ibe devisee er-legatee 

I, Where an uncertain event forms part of the original de- 
scription . § 281 

II. Where an uncertain event forms an independent auper- 
, . ^ added description . § 388^-4 

Cases where a devise or bequest has reference to a future age or 
an uncertain event which does not ,^)mt/?ar/ of the description 
ot the devisee or legatee, and there is no indication of vesting. 

I, Where the conditional words are when, as soon as, at, 
upon,from and qfter § 885 — 6 

The doctrine of the Civil Law . . § 287—9 

II. Where the conditional words are if, in case, provided, § 2do 

1> In the case o{ legacies . . . § 291 

' (i] payable ou/ ^rea/ estate . , §298 

(2) payable out of personal ealate . § 293 

The doctrine of the C/vt/ /.aw . §394 — 5 

2. In the case of real estate, 

(1) Where the- word "provided" follows the devise, 

and there is no limitation over § 896 
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VESTED INTERESTS genenVy— continued. 

(S) Where the word "protndtd " /oilowa the deviae, 
' and there t> a Itmitatioo orer § 897 

(3) Where the word " if" or the words " in eate" 
follow the deriae . . . § 298 — 9 

Distinction between the import of the worda " if" and " in 
case," and the import of the words "when," "as soon as," 
" at," « upon," " from and after " . . • § 300 

Cases where the devise has reference to a time or event eertain, 
and there are iro indications of, or grounds for supposing, an im- 
mediate vesting . . . . § 301 
Cases where the devise or bequest has reference to a future age, 
time, or event, wot forming part qf the original description of 
the devisee or legatee ; and there are indications of or grounds 
for supposing an immediate vesting. 
General proposition . ■ . . J 309 

I. Where the time is not annexed to the gift itself l 310 

1. Application of the distinction to legacies payable out 
of personal esta^ . • . • § 311 

Which are governed by the Civil Law § 311a 

The doctrine of the Civil Law . - § 318 

Obiervetions on the foregoing rule, 

(1) With reference to cases where there is no gift 
but in a direction topay, &c. § 314 

(S) With reference to cases where the future period 
is annexed both to the payment, possession, or 
eruoyment, and to the gift itself § 315 

(3) With reference to the character of the distinc- 
tion, which is commonly disapproved of § 316 

But is in reality founded oti one among many indi- 
cations of the testator's intendon £ 317 
Quotation from yhet . , § 318 

2. Application of the distinction to real estate § 319, 3S0 

3. Non-application of the distinction to charges on real 
estate . . . § 381— S 

Non-application of the distinction to charges on real 
estate, is no reflection against its soundness § 3S3 

Reasgns for the non-application thereof; namely, 

(I) Non-existence of the money before the future 
period . . ' § ^^^ 

(8) Favour shown to the heir . - § 325 

< (3) The common law is adhered to in the case of 

lands . . . . § 32S 

4. Application of the distinction to the case of legaeie* 
charged on a mixed fimd § 327 

II. Where Uiere is a gift of the whole intermediate income 

§ 328—9 
Doctrine of the Civil Law . ■ § 330 

Reasons for the rule; namely, 

I . Giviog of interest shows tatentiOQ to separate (he 
legacy from the residue . § 332 
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VESTED INTERESTS generally— con/tnuedl 

S. IcterinediBte income is given in respect of a vested 
interest in the property itself . § 333 — 5 

3. But this construction of k gift of intertnediate 
income not being one that arises from necessary 
implication, such gift is not sufficient to vest an 
interest, apart from the leaning in favour of vest- 
ing . . . § 336-7 
And as (he leaning in favour of vesting is counter- 
poised by other considerations in the case of charges 
on real estate, the gid of the intermediate income 
is insufficient to vest such charges . § 338 
But if a legacy charged on real estate is expressly directed 
to vest before the day for payment, it will so vest § 339 
III. Where executors are tmpoioered to make advances out of 
.portions . . . § 340 
- IV. Where the postponement is apparently from necessity, or 
^ for the accomplishment of some special purpose unconnected 
with a suspension of the property or ownership § 340a 

V. Gases of residuary bequests on marriage . § 341 

VI. Cases of particular beqtiests or devises where the period 
is an uncertain one other than that of the attainment of a 
given, age . . . • § 342 — 3 

VII. Where the event of attaining a given age, is introduced 
' by wards importing a contingency, and constituting a con- 
dition precedent . . . § 344 

VIII. Where a trustee is appointed for the intermediate time 

§ 345 
Cases where the devise has reference to an event which would be im- 
plied by the words introducing a vested remainder § 347 — 350 
Effect of a limitation over. 

I. Where the condition of attaining acertain ageis introduced 

by the words " if," '• in case," "provided," and it follows 

the devise, and there is a devise over simply in the event qf 

the non-attainment qfthat age . § 351 

Observations on the preceding cases, showing the prxTui- 

ple of the distinction between those cases where the 

condition is the attainment ((fa certain age and those 

where the condition is qf another kind § 35la 

Eff^i ffthe devise over in the above cases § 358 

The reason why the interest oTthe prior devisee, in casesfall- 

ing within the above rule, i^ a vested interest § 353—4 

Cases where the prior devisee was held to take a 

vested interest on account of the devise over § 355 

But these cases are not to be relied on § 356 

The interest of the prior devisee must have been held 

contingent, if there had b6en no devise over ; and 

' the devise over could not render it vested § 357 

II. Effect of a devise over simply on the non-happening qfthe 

event on which the prior devise is apparently tftade conf in> 

gent . . . . . § 358 
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VESTED INTERESTS geaet&Qy—eonlinued. 

1. Such a devise over does not afibrd a necessary pre- 
sumption that the prior devise is conlingent 6 359 
», But still it afi'ords some presumption thereof § 360 
Or, at all events, it affords no gTX>und for supposing snch 
prior devise to be vested . . § 36 1 

III. Devise over to aurvivort qfa class affords some presump- 
tion of vesting . . . • § 36Sa 

IV. Where a prior devise is apparently made contingent on 
the attainment qf a certain age, and there is a devise over 
in case of death under that age toithout issue, ajter an 
intermediate devise to the issue . . § 363 

V. Where a similar prior devise is made, with a similar devise 
over, but there is no intermediate devise to the issue 

§ 364—5. 

VI. Where the attainment of a certain age forms part Cjf the 
description of the legatee or devisee . § 366 

Effect of subsequent explanatory wards . . § 366a 

Effect of an allowance for maintenance. 

I. Where the whole intermedtate.incom« ia ^reo> and there is 
no limitation over . § 367 

II. Where there is a limitation over . . | 368 

III. Where /tcrr/ only of the inlermedtale income is given § 369 
Effect otapower of appointment over real estate % 36Sa 
Effect of a power of appointment over personal estate. 

I. Gifu to a class, subject to a power of appointing among 
them generally . . • ■ . ■ § 370 

1. Where no valid appointment la made, or only a partial 
appointment . . . § 371 

2. Where a valid appointment is made of the whole § 378 

II. Where tlie power authorises a selection, and there is a 
limitation over in d^ault of M>pointment . § 373 

III. Where the gift is to such of a class as a person shall ap- 
point, and there is no limitation ind^ault qf appointment 

§374 
VESTED REMAINDER. See Cotrrivasirp Remaihdbks. 

WHEN,^ — Denoting a condition precedent . § 265 — 6 

Not denoting a condiuon precedent, but referring only to the 

possession or enjoyment . . - § ^^ 

WHILST, — denoting a special or collateral limitation § 35, 41 

WIFE, — Devise to testator's wife, if she shall so long continue his 

widow, &c . . . . § 260 

WORD,^-^[^lied . . ^243 

Not supplied . . . . § 691 
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